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INTRODUCTION. 


But  few  words  will  be  necessar}"  to  introduce  tbe  "  TEXT- 
BOOK ^  to  the  fraternity  of  Fire  Underwriters,  and  others 
interested,  and  to  ask  for  it  a  favorable  consideration. 

The  book  had'its  origin  in  the  daily  need  experienced  by 
the  author — ^in  common,  doubtless^  with  all  other  fire  under* 
writers — ^for  some  general  work  upon  the  subject  of  Fere 
Insubance,  wherein  might  be  found  gathered  in  available 
form,  it6  THEORY  and  pbactioe,  with  appropriate  laws,  rules, 
and  usages  deduced  from  the  experience  of  the  forefathers  in 
the  profession,  which  might  serve  as  a  beacon  to  guide  the 
footsteps  of  the  present  generation ;  but,  strange  as  it  may 
seem — ^while  life  insurance,  a  science  of  comparatively  modem 
origio,  abounds  in  literature,  from  the  canvassing  document 
of  a  single  diminutive  folio  to  the  royal  octavo  tome  with 
hundreds  of  pages,  devoted  to  the  instruction  of  its  votaries, 
and  the  elucidation  of  its  principles — ^fire  underwriting,  num- 
bering the  years  of  its  existence  by  centuries,  and  ranking  as 
a  science,  fails  to  embrace  a  single  work  of  the  comprehensive 
general  character  so  uj*gently  needed  by  the  profession;  so 
that  what  the  practical  fire  underwriter  of  the  present  day 
knows  of  his  business  is  wholly  the  result  of  his  own  obser- 
vation and  of  hard-earned  experience,  unassisted  either  by 
theory,  or  the  recorded  experience  of  others,  beyond  a  few 
elementary  treatises  and  digests  of  the  laws  of  fire  insurance 
which,  unaided  by  a  knowledge  of  the  underlying  general 
principles  of  the  subject,  tend  rather  to  mislead  than  to  en- 
lighten. The  logical  result  is  apparent  in  the  great  diversity 
of  opinion  and  practice  so  prevalent,  where  all  should  be  uni- 
formity and  certainty. 


IV 

The  present  volume  is  a  contribution  to  fire  insurance 
literature,  intended  to  meet  this  urgent  want — ^partially,  at 
least.  It  has  been  prepared  in  the  midst  of  the  pressing 
duties  of  the  profession,  and  is  the  result  of  daily  ex]>erience, 
arising  from  daily  needs  of  the  business,  during  many  years 
of  active  service  in  the  field  and  in  the  office. 

In  its  preparation — ^holding  with  Mr.  Emerson,  when  he 
says: — "Every  book  is  a  quotation;  and  every  house  is  a 
quotation  out  of  all  forests  and  mines  and  stone-quarries; 
and  every  man  is  a  quotation  from  all  his  ancestors,"  espe- 
cial effort  has  been  made  to  seize  ujH)n  and  appropriate 
the  wisdom  and  opinions  of  others,  wherever  found,  when 
I)ertinent  to  the  subject-matter  of  the  text,  rather  than  to 
advance  and  uphold  individual  opinions,  especially  upon 
mooted  questions ;  although  no  hesitancy  has  been  indulged 
in  combatting  opinions  when  they  have  been  proved  erroneous 
or  inequitable.  And  as  it  has  been  seldom  neceasary  to  travel 
widely  out  of  the  records  of  the  courts — ^places  of  final  resort 
— ^for  the  elimination  and  elucidation  of  the  general  principles 
underlying  the  fire  insurance  contract,  so  but  little  will  be 
found  that  is  essentially  neic  outside  of  the  arrangement  and 
treatment  of  the  several  subjects. 

The  work  is  intended  as  a  "  Text-Book '^  for  all  interested 
in  fire  insurance,  wherein  the  ITit^crtrrtter  can  find  the  ^^  gen- 
eral principles^  of  the  science  fully  explained,  and  the  legal 
status  of  the  conditions  of  the  policy  as  decided  by  the  rulings 
of  the  courts. 

The  Adjuster  will  be  furnished  with  rules  for  apportionment 
and  oantribution  under  specific^  campaundj  average  and  other 
i^an-cancurrent  forms  of  the  policy,  new  in  application  in  some 
cases,  but  as  old  in  principle  as  fire  insurance  itself^  illustrated 
by  a  variety  of  problems  of  each  class  worked  out  in  detail, 
whereby  he  can  untie  the  Grordian  Ejiot  of  the  most  compli- 
cated cases  of  non-concurrent  policies,  and  have  them  stand  the 
test  of  law  afterwards  ;  the  Agent^  in  addition  to  valuable  sug- 
gestions as  to  policy  formSj  policy  writing j  and  other  informa- 
tion x)ertinent  to  his  position,  will  find  his  duty  and  his  obli- 
gations to  his  company  defined  and  explained ;  the  Lamyer^ 
called  upon  to  plead,  or  the  Court  to  decide,  in  cases  of  dis- 


puted  liability,  will  have  an  opportunity  to  study  the  bearings 
of  the  case  from  an  insurance  standpoint — a  consummation 
greatly  to  be  desired,  as  insurance  policies  present  many  x>ecu- 
liarities  not  found  in  ordinary  business  contracts,  and  but  few 
legal  men,  who  have  not  made  fire  underwriting  a  special 
8tudy,  are  sufficiently  au  fait  upon  these  points  to  present 
them  lucidly  to  the  comprehension  of  court  and  jury ;  hence, 
verdicts  are  often  given  and  rulings  made  upon  points  not 
really  at  issue ;  and,  finally,  the  Insured  will  be  enabled  to 
comprehend  his  duty  in  cases  of  honest  loss,  and  his  rights 
ander  the  policy,  should  he  be  so  unfortunate  as  to  fall  among 
the  Philistines,  in  the  form  of  "  sharp  or  wha4>k  adjusters." 

Acknowledgements  are  due  to  those  gentlemen  who  have, 
by  their  advice  and  coimsel,  materially  aided  in  the  prepara- 
tion of  the  work.  Especial  thanks  are  tendered  to  the  Hon. 
J.  G.  Bogers,  of  Chicago,  Judge  of  the  Circuit  Court,  for  valu- 
able time  expended  upon  a  critical  legal  examination  of  the 
manuscript ;  also  to  H.  K.  Lindsey,  Esq.,  of  Cincinnati,  and 
B.  H.  Lawrence,  Esq.,  of  Chicago,  underwriters  and  adjusters, 
for  valuable  practical  suggestions ;  and  last,  but  by  no  means 
least,  to  C.  C.  Hine,  Esq.,  of  the  Insurance  Monitor — ^to  whose 
writings,  as  far  back  as  1862,  the  author  is  indebted  for  very 
many  valuable  hints  and  ideas  upon  the  vexed  question  of 
compound  poUcies,  and  whose  personal  friendship  for  a  series 
of  years  has  laid  him  under  many  obligations. 

In  the  hope  tliat  his  efforts  for  the  advancement  of  a  pro- 
fession, in  which  so  many  years  of  his  life  have  been  spent, 
may  result  to  the  benefit  of  his  co-laborers  in  the  field, — ^the 
younger  ones  especially, — ^The  Text-Book  is  respectfully  sub- 
mitted by 

The  Authob. 
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DEFINITIONS. 

1 .  Accord  and  Satisfaction. — An  agreement  that  in 
pla(;e  of  payment  of  money  owing,  a  certain  sum  shall  be, 
and  is  at  the  time,  paid  in  discharge  of  the  debt. 

a.  Assurance  and  Insurance. — "  Tyme  out  of  mynde  " 
these  two  terms  have  been  used  as  synonomous.  Mr.  Bab- 
bage  thus  distinguishes  them,  viz. : — 


"  As9uranee  is  a  contract  dependent  upon  the  daration  of  Ufo,  which 
most  either  happen  or  fail." 

**  Insurance  is  a  contract  relating  to  any  other  uncertain  event,  which 
may  partly  happen  or  partly  fail :  thus,  in  adjusting  the  price  of  insurance 
of  houses  and  ships,  regard  is  always  had  to  the  chance  of  salvage  arising 
from  partial  destruction." 

This  distinction  would  seem  to  be  somewhat  finely  drawn. 
A  writer  in  the  Assurance  Magazine  defines  the  more  correct 
distinction  to  be,  ^^  that  a  man  insures  hijnseU  or  his  property, 
while  the  office  assures  to  him  indemnity  in  case  of  loss." 

Mr.  Walford  is  of  the  opinion  that  "assurance"  repre-       (I 
sents  the  principle  ;  "  insurance  "  the  practicCj  which  would 
seem  to  be  the  same  as  the  case  above  cited. 

Average. — See  conditions  of.     (367.) 

3.  Goieral  Average^  marine. — Contribution  to  voluntary 
sacrifice  made  or  expenses  incurred  for  the  joint  benefit 
of  ship,  cargo,  and  freight,  and  is  borne  by  those  interests 
in  common. 

4r.  Somewhere  about  900  B.  c,  the  city  of  Rhodes  was 

built,   and  the  "  Rhodians "  subsequently,  for  many  years, 

held  supremacy   upon  the  seas.      From  this  city  emanated 

what  is  known  in  the  matter  of  marine  average  as  the  Rhodian 

Law  ;  which  remains,  to  the  present  day,  unchanged  as  the 
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2  DEFINITIONS. 

basis  of  the  law  upon  that  subject.     The  purport  of  the  law 
is  as  follows : — 

"  That  with  the  contribution  of  all  is  to  he  made  good  that  which  is 
sacrificed  for  all;  for  it  is  fairest  that  all  those  bear  in  common  the 
damage,  who,  through  the  sacrifice  of  other  people's  goods,  have  attained 
that  their  own  goods  are  saved." 

General  Average  is  sometimes  used  to  denote  the  kind  of 
loss  that  gives  a  claim  to  general  average  contribution^  and 
sometimes  denotes  such  contribution  itself.  The  former  is 
called  a  general  average  losSj  which  differs  from  a  total  loss ; 
as  there  may  be  many  average  losses  during  a  voyage,  as 
well  as  one  total  loss.  There  can  be  but  one  total  loss,  for 
that  ends  the  venture. 

5.  Averizge  PaHicular  is  a  partial  loss  ;  usually  limited 
in  the  policy  to  a  certain  percentage,  as  three  per  cent,  on 
the  insured  value,  wlien  such  loss  has  been  caused  by  the 
force  of  the  elements  without  human  exertions. 

This  principle  was  transferred  to  fire  policies  of  the  early 
days ;  but  has  long  since  been  dropped  from  the  fire  branch. 

6.  Average — petty. — Small  charges  formerly  assessed  upon 
the  cargo;  as  pilotage,  towage,  light-money,  beaconage, 
anchorage,  quarantine,  fire-money,  bridge-toll,  etc. 

7.  Average  Warranty  is  liability  for  "  constructive  total 
loss  ^'  only. 

8.  "  Primage  and  Average  accustomed,"  found  in  bills-of- 
lading — a  small  duty  paid  to  the  master  of  the  vessel,  over 
and  above  the  freight,  for  his  care  and  attention  to  goods 
entrusted  to  him. 

9.  Average  Adjusters  or  Staters. — Professional  marine 
adjusters.  ^^  Their  decisions,  resting  on  mingled  law,  usage, 
and  equity,  are  not  always  uniform  and  concordant."  Aver^ 
age  adjusting  is  a  distinct  profession,  such  adjuster  being 
usually  unconnected  with  any  company.  "Lloyd's"  have 
their  own  adjusters. 


DEFINITIONS.  3 

A  society  of  "Average  Adjusters"  exists  in  London^ 
having  for  its  object  "  the  promotion  of  correct  principles 
in  the  adjustment  of  average,  and  uniformity  among  Average 
Adjusters.^^  No  such  association  is  known  to  exist  in  this 
country. 

lO.   Chomaoe. — Insurance  of  workmen's  wages  against    •, 
stoppage  of  work  on  account  of  fire.     It  is  a  French  system, 
and  might  present  temptations  to  the  lazy  and  improvident      \ 
to  fire  their  employers'  establishments. 

11."  Declare  a  Risk." — To  make  known  the  contents 
of  a  parcel  entrusted  to  a  carrier  for  transportation,  in  contra- 
distinction to  the  phrase  "contents  unknown." 

13.  Donations  to  Fire-Engine  Companies. — "Laying  a 
tax  on  the  provident  members  of  society  to  secure  the  im- 
provident from  loss." 

13.  Flocks. — Literally,  tufts  of  wool.  In  manufacturing 
*^  shoddy  goods  "  the  waste  of  the  wool  and  other  articles  are 
ground  into  ^^  flocks/^  and  used  with  sound  material. 

When  "  Union  rags^^  are  ground  for  ^^fioclcSj^  without  oil, 
it  is  a  dangerous  process,  on  account  of  the  combustible 
nature  of  the  material.     See  Mungo  (18) ;  Shoddy  v35)* 

Ul.  Flotsam,  Fhtsan :  (marine). — A  name  for  goods  cast 
oat  of  a  vessel,  in  consequence  of  stress  of  weather,  and 
which  float  upon  the  sea. 

15.  Jettison,  Jetsam:  (marine). — The  casting-out  from 
a  vessel  a  portion  of  the  lading,  in  consequence  of  stress  of 
weather.  Also  the  thing  so  cast  out.  It  is  applied  to  such 
things  as  sink  in  the  sea.  It  is  frequently  used  as  a  verb,  as 
jettiscmedj  that  is,  cast  out.  Jettison  is  of  two  kinds,  regular 
and  irregular :  Regular^  that  which  is  made — ^not  in  the  very 
moment  of  perishing — ^but  rather  to  ward  off  approaching 
danger,  where  there  may  be  time  for  consideration  ;  Irregular y 
that  which  is  made  in  the  very  moment  of  the  danger,  without 
consultation. 


4  DEFINITIONS. 

16.  Lagan. — Goods  found  at  such  dii^tance  from  the  shore 
that  it  is  uncertain  what  coast  they  would  be  carried  to,  and 
therefore  belonging  to  the  finder. 

ly,  LiGAN. — Goods  cast  out  of  a  vessel  and  marked  by  a 
buoy. 

1 8,  MuNGO. — ^Milled  cloth  ground  up  for  use.  If  made 
of  clean  material  it  will  not  ignite  spontaneously.  But  if  the 
poorer  classes  of  oil  be  used;  and  the  rags  be  not  cleaii^  or  if 
mill-waste  be  mixed  with  it^  as  is  frequently  the  case^  it  is 
very  liable  to  spontaneous  combustion. 

A  mungo  machine  contains  about  six  hundred  teeth,  and, 
if  in  proper  working  order,  to  make  real  good  work,  should 
revolve  nine  hundred  times  per  minute.  When  one  of  the 
teeth  breaks,  or  a  nail  or  piece  of  wire  gets  into  the  machine, 
its  velocity  throws  it  out  red-hot  among  the  flocks,  and,  if  not 
discovered,  will  cause  the  .cotton  to  ignite. 

19.  Plant. — The  fixtures  and  tools  necessary  to  carry 
on  any  trade  or  mechanical  business. 

30.  Proper  Vice. — Applied  to  the  inherent  liability  or 
tendency  of  certain  articles  to  decay,  spoil,  or  deteriorate ;  as, 
rotting  of  fruits,  souring  of  beer  of  wine,  spoiling  of  flour, 
heating  of  hemp,  hay,  rags,  etc.     (1711.) 

ai.  Prompt,  Prompt-day. — Day  of  settlement  of  the 
purchase. 

Days  of  the  Prompt. — Days  of  courtesy,  so  termed  in 
England,  prior  to  the  day  of  final  settlement  for  purchases. 
At  public  sales,  twenty-one  days'  grace  are  allowed.   (1333.) 

519,  Range. — ^A  certain  portion  of  property  under  the 
protection  of  the  policy.  A  greater  ranged  policy  is  one 
covering  all  that  a  lesser  ranged  one  does,  and  something 
additional.  A  compound  policy  of  Class  II.  is  a  greater  ranged 
policy  than  the  co-insuring  specific  policy  covering  but  one 
item. 

This  term  is  used  almost  exclusively  in  England  to  rep- 


DEFINITIONS.  6 

resent  the  contributiye  liability  of  a  policy.  Instead  of  making 
a  policy  liable  upon  the  subjects  it  protects^  it  is  made  liable 
in  proportion  to  the  number  of  subjects  it  covers^  and  the  greater 
the  variety  of  subjects  it  protects^  the  less  liable  it  is  to  be 
called  upon  to  contribute^  though  the  loss  may  be  upon  sub- 
jects  under  its  protection  with  others.    (433,  3173.) 

33.  Salvage-loss. — Where  goods  are  sold  on  account  of 
sea-damagC;  at  any  place  or  port  short  of  their  destination^  if 
such  loss  reach  a  certain  agreed  percentage  of  the  insured 
value.  Early  forms  of  fire  policies  contain  clauses  limiting 
loss  to  certain  per  cent,  of  the  value.     (lOO^  4«S1.) 

34.  S.  G. — These  letters  are  found  at  the  head  of  the 
English  marine  policy,  in  the  margin.  Their  meaning  is  not 
certainly  known,  nor  when  introduced ;  as  in  an  old  policy 
bearing  date  1708,  and  preserved  at  "  Lloyd's,"  they  are  not 
found.  They  are  supposed  to  designate  the  kind  of  policy  as 
"  ship  and  goods."  The  old  policy  above  referred  to  was  on 
^^ goods"  only.  By  some  they  are  supposed  to  stand  for 
'^  SaltUis  gratidy^^  for  the  sake  of  safety.  The  former  seems 
the  more  probable  intent. 

35.  Shoddy. — Soft  woolens,  stockings,  carpets,  blankets, 
etc.,  passed  through  the  pickers.  See  Mungo  (18) ;  Flocks 
(13). 


INSURANCE. 

"^Itet  alttrCiw  ontra  portatt."  ^ 

36.  Insurance,  or  AssurancCj  as  it  is  indiscriminatclj 
termed^  in  its  naked  essence^  is  simply  the  accumnlation  of 
namcroos  small  stuns  of  money,  contributed  by  a  large  number 
of  persons,  to  cover  such  losses  as  may  occur  to  any  one  or 
more  of  the  individual  contributors,  from  the  peril  insured 
against,  whether  of  the  sea,  fire,  accident,  death,  or  other 
uncertain  event ;  thus  distributing  those  burdens  among  the 
many,  that  would  otherwise  fall,  with  crushing  effect  perhaps, 
upon  the  few.  Its  underlying  principle  is  mutuality  of  interest, 
as  expressed  in  the  motto  above  quoted — "Bear  ye  one 
another's  burdens." 

Speaking  of  Insurance^  Prof.  De  Morgan  says : — 

**  It  is,  in  fact,  in  a  limited  sense  and  a  practical  method,  the  agreement 
of  a  commnnitj  to  consider  the  goods  of  its  individoal  members  as  common. 
It  is  an  agreement  that  those  whose  fortune  it  shall  be  to  have  more  than 
average  saccess  shall  resign  the  overplus  in  favor  of  those  who  have  less. 
And  though,  as  yet,  it  has  only  been  applied  to  the  reparation  of  the  evils 
tn»ing  from  storm,  fire,  premature  death,  disease,  and  old  age,  yet  there  is 
no  placing  a  limit  to  the  extensions  which  its  application  might  receive,  if 
the  public  were  fully  aware  of  the  principles  and  of  the  safety  with  which 
they  may  be  put  in  practice." 

97.  Technically,  there  is  no  insurance  against  loss, — it  is 
not  proposed  to  prevent  the  occurrence  of  loss,  but  simply  to 
indemnify  for  such  loss.  It  has  no  property  in  the  subject  of 
insurance  ;  all  interest  therein  is  confined  to  the  ready-money 
value  of  the  loss  or  damage  which  is  to  be  made  good  in  the 
event  of  the  occurrence  of  a  specified  contingency. 

98,  It  is  thus  an  aleatory  contract,  '*  since  the  considera- 
tion which  one  party  receives  is  not  the  price  of  a  thing 

*  Motto  of  the  8C{J  of  the  Insurance  Department  of  the  State  of  New  York. 
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which  he  gives,  but  of  a  risk  which  he  agrees  to  take  upon 
himself." 

39.  Insurances^  (fire  and  marine)  are  based  upon  the 
doctrine  of  chances ;  the  contingency  insured  against  may 
happen  or  it  may  fail ;  or  it  may  partly  happen  or  partly 
fail, — that  is,  there  may  be  a  total  loss  or  a  partial  loss,  or  no 
loss  at  all,  under  the  contract.  Hence  it  is,  that  loss  or 
damage  hyfire^  considered  in  the  uncertainty  of  events,  forms 
the  subject  of  insurance. 

30.  Life  assurance  has  for  its  basis  the  theory  of  prob- 
abilities. The  event  insured  against — death — is  sure  to 
happen ;  hence  the  loss  must  always  be  a  total  one.  The 
chances  taken  are  simply  as  to  the  probability  of  the  prox- 
imity or  remoteness  of  such  happening. 

31.  At  its  outset,  insurance  was  held  to  be  in  the  nature 
of  a  gambling^  operation,  and  it  was  questionable  whether,  as 
a  principle  of  morals,  it  was  to  be  allowed  ;  and  there  are,  at 
the  present  time,  men  whose  intellectual  abilities  have  secured 
a  wide  reputation  for  them,  who  have  felt  that  the  best 
apology  that  could  be  offered  for  insurance  was  that  it  was 
gambling  made  useful.     It  has  been  said  of  it  that 

"  Insurance  is  in  effect  nothing  more  than  a  wager ;  for  the  underwriter 
who  hisares  at  five  per  cent,  receives  fite  poands  to  return  one  hundred 
upon  the  contingency  of  a  certain  event ;  and  it  is  precisely  the  same  in  its 
conseqaences  as  if  he  had  betted  a  wager  of  ninety-five  poands  to  five  that 
the  ship  arrives  safe  ;  or  that  a  certain  event  does  or  does  not  happen/' 

Justice  BuLLER  said,  a  century  since : — 

"  Taken  in  its  narrow  form,  it  is  only  a  wager ;  but,  more  liberally  con- 
strued, it  is  an  indemnity."  ^ 

33,  In  view  of  the  uncertainty  of  the  contingency  under- 
written, the  consideration  in  the  form  of  premium,  to  be  paid 
in  advance,  though  very  small  as  compared  with  the  contin- 
gent  liability  assumed,  is  apportioned  as  the  peril  insured 

*  If  the  party  making  the  inturance  has  no  interest  in  the  *'  arrival  of  the 
ship,"  or  "  the  happening  of  any  certain  event,**  it  would  be  a  vxiger  ;  but  if  he 
have  such  intereMt,  it  would  be  an  insurance.  This  remark  was  made  at  or 
about  the  time  when  wagering  was  the  rule  rather  than  the  exception.    (4S.) 


WHO   MAY  INSURE.  9 

against  may  be  deemed  more  or  less  uncertaiii  or  remote^  and 
the  chance  for  salvage  arising  from  a  partial  loss  may  be 
more  or  less  promising. 

33.  Insurance  is  defined  in  ^'  Le  Guidon  de  la  Mer,^^  a.  d. 
1578,  to  be 

"  A  contract  by  which  one  promises  indemnity  for  things  transported 
bj  sea,  deducting  a  price  agreed  upon  between  the  assured,  who  makes  or 
caoses  to  be  made,  the  transport,  and  the  insurer,  who  takes  upon  himself 
the  risk,  and  burdens  himself  with  the  event." 

Emebigon  thus  speaks  of  the  origin  of  insurance  : — 

"  The  contract  of  insurance  arose  in  maritime  commerce  as  well  from 
the  necessity  of  things  as  from  the  desire  which  men  have  always  felt  to 
protect  themselves  against  the  caprices  of  fortune.  It  has  a  like  origin 
with  other  contracts,  viz.,  personal  interest  and  the  social  bond.  The  law 
abounds  in  texts  which  allow  one  to  disburden  himself  of  the  uncertainty 
of  events  by  throwing  it  on  others." 

"  The  contract  of  insurance  is  lawful,  because  the  risks  with  which  the 
insurer  is  burdened  are  valued  at  a  price  in  money." 

To  this  all  things  insurable  must  be  brought,  for  that  only 
can  be  insured  which  can  be  restored,  and  this  ^^  money  value '' 
is  the  only  thing  which  will  meet  the  requirements  of  the  case. 

34.  At  common  law  any  one  may  become  an  insurer ; 
and,  when  not  prohibited  by  law,  private  individuals  or  part- 
nerships  may  engage  in  the  business.  During  the  Colonial 
government  of  this  country,  as  well  as  for  the  first  fifteen  or 
twenty  years  after  the  peace  of  1783,  the  business  of 
(marine)  insurance  was  almost  entirely  carried  on  by  private 
individuals,  each  taking  singly,  for  himself,  and  not  in  solidOj 
a  risk  to  the  amount  of  his  subscriptions  ;  and  it  is  a  notable 
&ct  that  while  marine  insurance  by  companies  was  practically 
unknown,  fire  insurance  was  as  seldom  imdertaken  by  private 
individuals,  although  we  find  the  Amsterdam  fire  policy  of 
1744  underwritten  by  individuals.  In  this  country,  with  few 
exceptions,  the  business  of  marine,  fire,  and  life  insurance  is 
confined  to  corporations,  either  specially  chartered  or  organ- 
ized under  general  laws.  In  England,  many  of  the  largest 
companies  are  organized  as   "  societies j^   under   *'  deeds  of 
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settlementy^^  or  articles  of  association^  so  termed.  The  early 
mutual  companies  of  this  country  also  adopted  this  form  of 
articles  of  association^  though  it  is  a  form  of  agreement  not 
common  in  this  country^  for  such  purposes^  at  least. 

MARINE  INSURANCE. 

35.  When  insurance  was  first  reduced  to  practical  busi- 
ness purposes  is  very  uncertain.  It  was  first  used  in  marine 
underwriting,  in  which  branch  great  antiquity  is  justly 
claimed  for  it,  some  persons  placing  it  as  early  as  A.  D.  43,  at 
which  date  its  practice  must  have  been  of  a  very  primitive 
character.  From  the  authority  of  the  "  Chronicle  of  Flan- 
ders,''  embracing  the  period  from  A.  D.  621  to  1725,  w,e  learn 
that  a  "  Chamber  of  Insurances  "  was  established  in  the  city  of 
Bruges,  a.  d.  1310,  and  that  '^  various  laws  and  forms  which 
the  insurers  as  well  as  insured  were  boxmd  to  conform  to '' 
were  enacted  for  its  government. 

36.  The  fourth  "  Ordinance  of  Barcelona,"  a  city  of 
Spain,  as  early  as  A.  D.  1435,  refers  to  previous  ordinances, 
and  expressly  enacts,  not  only  that  the  contract  shall  in  cUl 
cases  be  executed  before,  and  attested  by  a  public  notary. 
declaring  aU  other  insorancee  wholly  void/but  it  further  p^- 
hibited  insurance  by  its  citizens  beyond  seven^ighths  of  their 
interests,  and  confined  foreigners  to  three-quarters. 

This  ordinance  formed  the  basis  of  the  maritime  law  of  the 
commercial  nations  of  Europe  for  many  years.  We  also  hear 
of  insurance  policies  issued  at  Florence,  in  Italy,  as  early  as 
A.  D.  1523,  and  it  is  in  these  policies  that  insurance  is  first 
found  as  a  contract  of  indemnity. 

37.  In  the  year  1598  there  was  a  "  Chamber  of  Insurance 
of  the  City  of  Amsterdamj^  and  an  '*  ordinance  of  insurances 
and  averages,"  applying  to  marine  underwriting,  and  evin- 
cing a  long  familiarity  with  the  subject.  This  ordinance  was 
subsequently  amended  and  amplified,  and  re-enacted  in  the 
years  1673,  1744,  1756,  and  1776.      In  the  ordinance  of 
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1744,  in  addition  to  a  very  curious  form  of  marine  policy,  are 
to  be  found  an  equally  noteworthy  form  of  fire  policy  and  a 
franspori  (inland)  policy,  copies  of  which  will  be  found  under 
their  respective  headings  (63  and  314). 

38.  The  earliest  recorded  mention  of  insurance  in  Eng- 
land is  A.  D.  1548,  such  mention  indicating  the  practice  of 
marine  insurance  to  have  been  common  and  well  understood 
at  that  time.  In  a.  d.  1601,  the  first  insurance  law  was  enacted 
in  England,  entitled  ^^  An  acte  concerninge  matters  of  assur- 
ances amongste  merchantes^'  (45  Eliz.,  ch.  12).  The  pre- 
amble to  which  states  that  insurance  had  then  been  a  custom 
^^  tyme  out  of  mynde.'^     It  is  as  follows,  viz. : — 

"  Wherpas  it  ever  hatha  bene  the  poHcie  of  this  realme  by  all 
good  means  to  comforte  and  encourage  the  merchante,  therebie  to 
advance  and  increase  the  general]  wealth  of  the  realme,  her  Majestie's 
customes.  and  the  Strength  of  Shippinge,  which  Consideracion  is 
nowe  the  more  requisite  because  trade  and  traffique  is  not  at  this 
present  soe  open  as  at  other  tymes  it  hath  bene.  And,  whereas  it 
hathe  bene  tyme  out  ofmynde  an  usage  among  the  merchantes,  both 
of  this  realme  and  of  forraine  nacyons,  when  they  make  any  great 
adventure  (especiallie  into  remote  parts),  to  give  some  Consideracion 
of  money  to  other  persons,  (which  commonlie  ate  in  no  small  number)^ 
to  have  from  them  assurance  made  for  their  goodes,  merchandizes, 
ships  and  things  adventured,  or  some  parts  thereof,  at  such  rates  and 
in  such  sorte  as  the  parties  assurers  and  the  parties  assiu-ed  can  agree, 
which  course  of  dealinge  is  commonlie  termed  a  policie  of  assurance; 
by  means  of  which  policies  if  it  cometh  to  passe  upon  the  losse  or 
perishinge  of  any  ^ippe,  there  followeth  not  the  undoinge  of  any 
man,  but  the  losse  lightethe  rather  easilie  upon  many  than  heavilie 
upon  fewe,  and  rather  upon  them  that  adventure  not  than  those  that 
doe  adventure;  whereby  all  merchantes,  especiallie  the  younger 
sone,  are  allured  to  venture  more  willinglie  and  freelie." 

39.  The  business  was  carried  on  solely  by  individuals  by 
means  of  subscription  papers,  or  agreements,  in  hands  of 
brokers  acting  for  the  applicant,  giving  the  name  of  the  party 
desiring  insurance,  the  kind  of  property,  and  the  amount  to  be 
insured.  The  insurers  subscribed  their  names,  usually  their 
initials  only,  under  the  agreement,  and  were  thence  called  wn- 
dencriters  ;  when  the  sum  upon  any  risk  was  greater  than  any 
one  underwriter  was  willing  to  carry,  others  underwrote  their 
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names  also^  until  the  amount  needed  was  subscribed  or  under- 
written 'y  each  becoming  personally  responsible  for  such  sum 
or  sums  as  might  be  set  opposite  to  their  respective  names^ 
and  not  in  solido  as  joint  partners.  When  the  amount  was 
ftdly  subscribed;  the  policy  was  made  up  or  "  closed  "  by  the 
brokers  from  the  agreement,  each  party  signing  his  name  in 
foil  in  the  same  order.  When  this  agreement  was  made  by  a 
company,  and  entered  upon  the  books  and  signed  by  both 
parties,  it  was  termed  a  IcLbel,    (1409.) 

40,  The  following  is  the  form  of  the  latter  portion  of  an 
old  English  marine  policy,  showing  the  manner  of  subscription 
by  the  underwriters,  viz. : — 

"  And  so  we,  the  assurers,  are  contented,  and  do  hereby 
promise  and  bind  ourselves,  each  one  for  his  own  party  our  heirs, 
executors,  and  goods,  to  the  assured,  their  executors,  adminis- 
trators and  assigns,  for  the  true  performance  of  the  premises. 
Confessing  ourselves  paid  the  consideration  due  unto  us  for  this 

assurance  by  the  assured ,  at  and  after  the  rate  of  

per  centum. 

"  In  witness  whereof  we,  the  assurers,  have  subscribed  our 
names  and  sums  assured  in  London." 

Here  follow  the  date  and  names. 

Name.  Date.  Amount. 

£ 


41.  In  case  of  loss,  payment  was  usually  made  in  the 
order  of  the  names  and  dates  as  they  stood  upon  the  policy, 
until  the  full  indemnity  was  secured ;  sometimes  as  many  as 
twenty  or  thirty  names  would  be  underwritten  upon  one  risk. 

The  liability  to  pay  losses  in  the  order  of  the  dates  of  sub- 
scriptions was  continued  by  English  companies  in  their  fire 
policies,  each  being  liable  in  like  order,  until  the  adoption  of 
the  contribution  clause  introduced  proportional  abatement 
instead.  And  from  this  source  came  the  custom,  so  common 
some  years  since,  and  not  yet  entirely  obsolete  in  this  country. 
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by  which  losses  were,  by  the  condition  of  the  policy,  made 
payable  '^  withoat  reference  to  the  dates  of  the  different  (co- 
insuring)  policies." 

The  practice  in  France  is  to  affix  but  one  date  to  a  policy 
of  insurance  received  by  a  notary  or  broker,  and  this  is  writ- 
ten by  the  hand  of  the  first  insurer  immediately  after  his  own 
signature  ;  the  subsequent  insurers  subscribe  without  affixing 
any  date  ;  the  policy  is  then  closed  by  the  notary  or  broker 
under  date  of  the  first  subscription. 

43.  Emerigon  objects  strenuously  to  this  system,  and 
says : — 

"  In  fact,  each  subscription  forms  a  separate  contract.  The  subscribers 
are  not  forged  into  one  ;  and  since  the  truth  of  the  epochs  is  to  rule,  ac- 
cording to  the  case,  a  crowd  of  ulterior  objects,  it  is  essential  that  it  (the 
date  of  subscription)  should  be  known,  and  it  might  be  so  by  the  means 
proposed"  (the  English  rule). 

In  the  Antwerp  policy  of  1563,  it  is  especially  "  agreed  that 
the  last,  as  well  as  the  first  underwriters,  shall  take  part  in 
the  assurance."  So,  also,  with  the  Amsterdam  forms,  ma- 
rine, fire,  and  transport  (a.  d.  1 744),  where  each  underwriter 
became  liable  for  his  pro-rata  of  any  partial  loss. 

"  LOMBARDS." 

43.  Early  in  the  thirteenth  century,  certain  Italians  from 
Lombardy,  thence  styled  "  Lombards^'* — then  residing  in  Eng- 
land, in  addition  to  being  the  great  money-lenders  of  the 
middle  ages,  became  famous  throughout  Europe  as  under- 
writers ;  and  *'  Lombard  street,  London,"  as  their  head-quarters, 
and  taking  its  name  from  their  nationality,  became  renowned 
as  a  landmark  in  marine  insurance,  and  as  the  only  recog- 
nized source  from  which  legitimate  underwriting  could  ema- 
nate. Indeed,  as  early  as  A.  d.  1620,  policies  written  at 
Antwerp  were  expressed  to  ^^  be  made  according  to  the  cus- 
toms of  the  Lombards,  in  Lombard  street,  London." 

This  preference  of  the  merchants  of  Antwerp  for  the  Lon- 
don policy  over  that  of  their  near  neighbors  of  the  city  of  Am- 
sterdam, which  was  at  that  date  the  chief  commercial  city  of 
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the  Continent,  probably  arose  from  the  diflference  in  their 
forms }  the  former,  being  eminently  conservative  when  com- 
pared with  the  latter,  which  was  largely  speculative,  and 
placed  the  underwriter  entirely  at  the  mercy  of  the  assured. 
Or,  it  may  be  that  the  English  policy  more  nearly  resembled 
that  provided  for  in  the  "  ordinance  of  Antwerp,'^  in  the  days 
of  its  conmiercial  supremacy,  about  a.  d.  1537,  when  twenty- 
five  hundred  vessels  might  be  counted  at  one  time  in  the 
Scheldt,  laden  with  the  merchandise  of  the  known  world. 
Mr.  Makshall,  in  his  work  on  Insurance  Law,  says : — 

"  It  is  very  probable  that  the  form  of  a  policy  of  insorance  nearly  similar 
to  that  which  we  have  now  in  use  was  introduced  into  England  by  the 
Lombards." 

The  marine  policy  in  use  in  London  until  within  a  very 
few  years,  if  not  still  in  use,  contained  the  following, — an  evi- 
dence of  **  veneration  for  the  fathers,'^  viz. : — 

"  And  it  is  agreed  by  W5,  the  insurers,  that  this  writing,  or 
policy  of  assurance,  shall  be  of  as  much  force  and  effect  as  the 
surest  writing  or  policy  of  insurance  heretofore  made  in  Lorn- 
hard  street  or  in  the  Royal  Exchange,  or  elsewhere  in  London.^' 

These  "  Lombards  "  originated  in  England  that  system  of 
private  or  individual  insurance  hereinbefore  described  (39)^ 
and  which,  early  in  the  eighteenth  century,  resulted  in  the 
formation  of  that  organization  which  has  for  more  than  a  cen- 
tury enjoyed  a  world-wide  reputation  and  authority  in  matters 
of  marine  insurance  under  the  name  of 

"  LLOYD^S." 

44,  The  designation  "  Lloyd's,"  as  applied  to  a  regular 
organization  of  underwriters,  originated  A.  D.  1710,  from  the 
fact  that  these  underwriters  met  regularly  at  a  ^^  coffee-house '' 
?  kept  by  one  Lloyd,  and  known  as  ^^ LloyiVs  Coffee-housej^  ia 
Abchurch  lane,  Lombard  street,  behind  the  Royal  Exchange, 
London ;  which  early  became,  from  its  vicinity  to  the  Royal 
Exchange,  a  popular  resort  for  underwriters,  shipowners,  ship 
and  merchandise  brokers,  and  others^  for  the  purpose  of  ob- 
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taining  shipping  intelligence  and  the  transaction  of  business 
connected  w^ith  marine  insurance  especially. 

The  "  Lloyd's ''  association  was  afterwards  removed  to 
Pope's  Head  Alley,  and  subsequently,  A.  D.  1774,  removed  to 
the  Royal  Exchange,  where  it  remained  until  a.  d.  1838, 
when  the  building  was  destroyed  by  fire,  originating  in  Lloyd's 
coffee-house.  It  was  then  carried  to  the  old  South  Sea  House, 
where  it  continued  until  the  opening  of  the  New  Royal  Ex- 
change, A.  D.  1844,  at  which  time  it  took  possession  of  its 
-  present  splendid  apartments. 

The  association  numbers  upwards  of  two  hundred  mem- 
bers. By  their  articles  of  association,  each  member  must  have 
a  capital  of  at  least  ^5,000 ;  their  individual  liabilities  are 
limited  by  the  amount  of  their  subscriptions,  and  they  share 
the  profits  in  the  same  proportions.  No  joint  liability  is 
assumed ;  hence  no  recovery  can  be  had  against  any  one  sub- 
scriber for  more  than  his  individual  proportion. 

45.  In  the  principal  room  of  the  association  two  immense 
ledgers  lie  continually  open;  the  one  containing  notices  of 
*^  speakings,"  or  ships  spoken  with  at  sea,  and  arrivals  of  ship-  ' 
ping  at  their  several  destinations;  the  other  recording  distances 
at  sea.  These  two  books  compose  what  is  known  as  "  Lloyd's 
list."  The  intelligence  contained  in  that  "  list "  is  supplied  by 
responsible  agents  in  the  employ  of  the  association  at  almost 
every  port  in  the  world.  It  was  commenced  A.  D.  1716,  and 
continues  to  the  present  day.  It  is  held  that  information  con- 
tained in  the  "  lists  at  Lloyd's  "  is  within  the  knowledge  which 
every  underwriter  is  presumed  to  possess.     (633.) 

Like  the  old  Lombards,  the  Lloyd's  is  considered  the  foun- 
tain-head of  all  marine  underwriting ;  and  reference  is  fre- 
quently made  to  its  customs,  especially  in  the  matter  of  marine 
adjustments,  as  an  agreement  is  always  expressed  or  implied 
when  the  insurance  is  effected  to  abide  on  both  sides  by  the 
"  customs  of  Lloyd's  "  in  the  adjustment  of  losses.  Its  adjusters 
are  known  as  "  Lloyd's  adjusters." 


\ 
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46.  A  number  of  "Lloyd^s"  are  to  be  found  upon  the  Con- 
tinent, though  many  of  the  associations  known  as  Lloyd's  are 
simply  steamship  companies ;  and  in  some  of  the  States  of  our 
Union — ^in  Maine  two,  and  New  York  city  one  or  more. 

In  this  country  each  subscriber  pays  a  certain  sum  of 
money  as  capital — ^usually  one  thousand  dollars — which  is 
placed  in  the  hands  of  an  agent  who  conducts  the  business  as 
an  attorney  for  the  parties,  on  a  commission,  the  subscribers 
taking  no  part  in  the  business,  except  to  share  the  profits ;  and 
in  this  the  American  Lloyd's  differs  from  that  of  London, — in 
that  city  each  subscriber  attends  to  his  own  business,  and 
accepts  or  declines  the  risks  offered,  as  he  may  decide  to  be 
for  his  advantage. 

There  is  also,  in  the  city  of  New  York,  an  association  styled 
^^  Individual  Uftderwriters,^^  doing  a  marine  business  only. 
In  Boston,  Mass.,  there  is  an  association  styled  the  ^'  New- 
England^  Association,''  for  the  same  purpose. 

The  London  Lloyd's  established  an  agency  in  the  city  of 
New  York  A.  d.  1821,  but  it  does  not  appear  to  have  con- 
tinued there^any  great  length  of  time,  having  probably  been 
driven  out  of  the  city  by  the  act  of  the  Legislature,  May  1, 
1829,  prohibiting  marine  insurance  and  bottomry  by  foreign 
companies.     (Since  repealed.) 

An  agency  of  the  "  Swiss  Lloyd's  Transport  Insurance 
Company,"  of  Winterthur,  Switzerland,  was  opened  in  New 
YorkA.  D.  1872. 

47.  From  "  Leyboum's  Panarithmologia,"  *  published 
A.  D.  1693,  we  get  the  following  extract  giving  the  practice  of 
marine  insurance  at  that  time.     He  says : — 

o  The  following  is  the  title  of  this  curious  book : — 
Pahabithxoloola,  being 


A  . 


Mlror 
Breviate 
Treauare 
Mate 


{Merchants. 
Bankera. 
.  Tradesmen, 
i  Mecbanicks. 


And  a  Sure  Qnide  to  Porchapera,  ScUere,  or  Mortgagers  of  Land.  Leases,  Annoities, 
Rents,  Pensions,  etc.  in  present  Possession  or  Beverslon,  and  A  COMtani  ConconUtani 
fitted  for  ail  Men't  Oocarians. 

Calculated  and  Published  by  W.  Letbourh,  1693. 
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"  Aaanraxice  10  where  fon  are  in  any  manner  of  fear  of  the  ship  your 

goods  are  in,  or  of  the  danger  of  the  voyage^  or  of  pirates,  etc.,  yon  then 

ftie  willing  to  g^ve  another  man  a  certain  smn  of  money  to  pat  himself  in 

your  place,  and  if  any  damage  arises,  to  pay  you  for  the  same  goods  the  valae 

that  yon  have  asBnred.    It  is  a  thing  that  hath  been  long  in  cnstom  and 

use  amongst  traders,  and  was  established  by  law  under  Claudius  Caesar, 

before  the  birth  of  Christ  ;  it  hath  been  much  practised  in  all  trading 

nations,  and  is  a  cause  of  great  increase  of  trade,  because  the  hazard  is 

borne  by  four  or  five  with  mutual  consent,  which,  otherwise,  might  fall 

upon  one  peraon.    The  nature  of  it  is  thus.    Suppose  you  ship  £300  of 

goods  for  Jamaica ;  you  being  unwilling  to  run  so  great  a  hazard  yourself, 

you  go  to  the  Assurance  Office,  behind  the  Royal  Exchange,  in  London, 

and  there  acquaint  the  clerk  you  will  ensure  for  £200  or  £250,  or,  if  you  will, 

the  whole  £300  (for  you  may  ensure  the  whole  or  any  part),  upon  such  a 

ship,  for  so  much  goods  as  you  have  on  board." 

WAGERING. 

48,  About  the  commencement  of  the  eighteenth  century, 
insurance,  or,  as  it  was  then  termed  universally,  assurance^ 
came  to  be  regarded  as  a  wager  only,  and  every  conceivable 
object  or  pretext  was  made  the  subject  of  insurance ;  during 
the  famous  South  Sea  Bubble,  assurance,  degenerated  to 
wagering  J  ran  wild.  We  read  of  companies  for  insurance 
against  highwaymen,  housebreakers,  thieves,  lying,  death  by 
drinking  Geneva,  insuring  female  chastity,  against  divorces, 
on  marriage  (office  in  Petticoat  lane),  infant  baptism  (these 
latter  two  co-operatives)  ;  **  little  goes,''  or  any  public  event 
would  do  for  an  insurance  (t).  Large  sums  were  paid  by  the 
underwriters  at  Lloyd's,  who  speculated  upon  the  failure  of  a 
young  fellow  who  had  undertaken,  for  a  wager,  to  go  to  Lap- 
land and  bring  back,  within  a  given  time,  two  reindeer  and 
two  Lapland  females,  which  feat  he  accomplished. 

A  writer  of  a  few  years  later  says  : — 

"  The  making  of  insurance  vastly  increased  ;  for  gamesters,  wagerers, 
and  cunning  feUows,  who  pretend  to  deal  in  speculations,  began  to  be 
almost  as  much  concerned  as  the  merchants,  so  that  a  policy  of  insurance, 
in  a  short  time,  acquired  rather  the  effect  of  a  box  of  dice  than  a  contract 
to  secure  trade ;  and  as  gamblers  seldom  play  fair  after  a  few  of  the  first 
games,  it  was  not  long  before  foul  play  in  assurance  began  to  appear 
which  has  ever  since  continued  to  increase  insomuch  that  it  is  now  almost  as 
eommon  to  hear  of  a  wilful  and  fraudulent  loss  as  an  inevitable  loss  at  sea/' 
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49,  This  state  of  affairs,  and  the  iiamerous  failures  of 
insurers  to  pay  honest  losses^  except  after  heavy  abatements, 
if  at  all^  and  the  insolvency  of  some  one  hundred  and  fifty  of 
these  "  underwriters  ^^  within  a  very  few  years,  brought  assur- 
ance into  disrepute,  and  not  only  gave  rise  to  the  common 
proverb  "  tphat  is  it  worth  to  insure  the  assurers  f  "  but  many 
of  the  policy-holders  did  re-insure  their  insurers  by  taking 
double  insurance  (1016);  and  government  interfered  by 
statute  (6  Geo.  I.,  c.  18)  and  restrained  somewhat  the  rule 
of  common  law  as  to  the  unlimited  right  any  man  or  body  of 
men  had  to  become  insiu*ers,  by  chartering  two  companies, 
'^  the  Royal  Exchange  "  and  "  the  London  Assurance,"  with 
exclusive  privileges  in  marine  underwriting.     (60^  61.) 

50,  Wagering  policies  were  speculated  in  to  such  a  degree, 
not  onlj  in  England,  but  on  the  Continent,,  that  the  legitimate 
business  of  insurance  became  seriously  demoralized  thereby. 
In  the  year  1746,  Stat.  19,  Geo.  II.,  chap.  37,  was  enacted 
prohibiting  the  issuing  of  gaming  or  wagering  policies,  '^  in- 
terest or  no  interest J^  The  celebrated  decision  of  Lord 
Mansfield,  in  the  case  of  gambling  policies  on  the  sex  of 
D'EoN,  was  the  first  legal  ruling  making  an  insurable  inter- 
est the  basis  of  the  contract ;  thus  putting  an  end  to  wager 
policies. 

By  the  "  Ordinance  of  Insurances "  of  the  city  of  Am- 
sterdam wager  policies  were  forbidden  as  early  as  a.  d.  1598. 

51,  The  following  is  a  translation  of  the  civil  statute  of 
Genoa,  in  the  matter  of  wager  policies^  as  given  by  the  Lon- 
don Assurance  Magazine,  viz. : — 

"  Securities,  bonds,  or  wagers  may  not  be  made  without  the  license 
of  the  Senate,  upon  the  Ufe  of  the  Pope,  nor  upon  the  life  of  the  Emperor, 
nor  upon  the  life  of  kings,  cardinals,  dukes,  princes,  bishops,  nor  upon  the 
life  of  other  lords  or  persons  in  constituted  dignities,  ecclesiastical  or  secu- 
lar. Neither  may  they  be  made  upon  the  acquisition,  loss,  or  change  of 
lordships,  governments,  kingdoms,  provinces,  duchies,  cities,  lands,  or  places, 
nor  upon  expected  famine  or  war,  or  the  contrary,  nor  upon  the  election  of 
governor  or  magistrates  of  the  republic,  and,  in  fine,  upon  any  transactions 
having  this  species  or  form  of  a  bond,  security,  or  wager." 


FIRE  INSURANCE. 

«I3.  While  the  system  of  marine  insurance  developed 
rapidly  and  continuously,  keeping  pace  with  the  steadily  grow- 
ing prosperity  of  the  mercantile  world,  until  its  progress 
was  limited  only  by  the  boundaries  of  modem  commerce,  fire 
insurance,  its  legitimate  though  tardy  offspring,  came  slowly 
and  lingeringly  into  repute  as  an  efficient  coadjutor  of  the 
property-holder  in  securing  adequate  indemnity  for  loss  or 
damage  by  the  ravages  of  fire,  no  less  destructive  at  times 
to  houses  and  goods  upon  the  land  than  were  the  winds  and 
waves  to  ships  and  their  cargoes  upon  the  treacherous  seas. 
Merchants,  so  provident  as  to  their  ventures  when  exposed  to 
the  perils  of  the  seas,  seemed  blindly  to  ignore  the  equal 
chances  of  destruction  to  their  property  when  menaced  by 
fire  on  land ;  and  it  was  not  until  the  great  conflagration  of 
London,  a.  d.  1666,  that  the  community  was  rudely  awakened 
to  a  spasmodic  effort  to  provide  security  against  a  recurrence 
of  a  similar  catastrophe. 

Numerous  attempts  seem  to  have  been  made  immediately 
subsequent  to  the  "  great  fire  "  to  of  en  fire  offices  in  the  city 
of  London,  all  of  which  resulted  in  failure  until  the  forma- 
tion of  the  '^  Amicable  Contributionship,"  a.  d.  1696,  some 
thirty  years  after  th«  great  fire.      (64.) 

S3.  Among  the  early  abortive  attempts  at  forming  some 
general  system  of  fire  insurances  was,  as  we  learn  from  Hay^ 
den?s  Dictionary  of  Dates,  the  scheme  of  a  Mutual  insurance 
office,  which  ultimately  resulted  in  the  formation  of  the  *^  Am- 
icable Contribution."  We  also  hear  of  a  company  ^^for 
fnendly  insurance  against  fire,"  at  Edinburgh,  in  1670,  con- 
sisting of  a  number  of  private  contributors,  agreeing  to  insure 
each  other. 
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54.  From  an  article  in  the  U.  S.  Gazette  (vol.  vii.,  1858, 
p.  125)  from  the  pen  of  Geo.  Adlard,  Esq.,  a  well-known 
underwriter,  and  for  many  years  manager  of  the  Queen  Insur- 
ance Company  in  the  city  of  New  York,  we  get  the  following 
history  of  two  of  the  early,  if  not  the  earliest,  fire  companies 
in  England,  viz.:  "  The  Fire  Office^^^  1680,  and  the  Frietidlg 
Society  J  in  1686,  which  confined  their  business  to  houses  only. 

Fourteen  years  after  the  great  fire  in  London,  1680  ;  (32 
Charles  IE.),  a  fire  insurance  company  was  formed  in  London 
under  the  name  of  the  "  Fire  Office."  It  seems  to  have 
been  a  proprietary  company.  The  proprietor,  in  an  appeal 
to  the  lords  of  the  privy  council,  A.  D.  1687,  for  protection 
against  opposition  from  another  company,  and  soliciting  the 
exclusive  privilege  of  ^^  making  and  registering  all  assurances, 
policies,  and  contracts  of  hot^ses  from  fire,  within  the  bills  of 
mortality  for  thirty-one  years,  they  having  insured  for  so  long 
a  time,"  set  forth  that  they  "  about  six  years  since  (1680), 
did  invent  and  set  up  a  new  undertaking,  and  an  office /or  the 
insuring  of  houses  from  fire^  in  and  about  the  cities  of  London 
and  Westminster,  and  did  settle  three  score  thousand  pounds 
in  ground-rents  for  the  paying  of  losses ;  and  have  since  paid 
for  such  losses  twenty  thousand  pounds." 

55.  Some  six  years  subsequent  (a.  d.  1686)  to  the  open- 
ing of  the  "  Fire  Office,"  another  company  was  organized 
under  the  title  of  "  Friendly  Society  fob  Insuring  Houses 
FROM  Fire,"  evidently  upon  the  mutual  plan. 

The  starting  of  this  company  alarmed  the  original  *'  Fire 
Office,"  and  the  appeal  above  recited  was  made,  which  was 
heard  before  the  King,  James  II.,  in  person,  several  times. 
On  the  16th  December,  1687,  the  King  being  present,  the  fol- 
lowing action  was  had  in  Privy  Council,  viz. :  — 

"  Whereas,  upon  the  Proposalls  of  Accommodation  between 
Mr.  Vincent  and  Partners,  in  the  Fire  Office,  and  Mr.  Spel- 
man  and  Partner  on  behalf  of  the  Friendly  Society.  His 
Majesty's  Councill,   on  the   2nd  of  December,  instant,  was 
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pleased  to  appoint  the  matter  to  be  argued  this  day.     And 
both  sides  attended  accordinglj.    His  Majesty  in  councill,  hav- 
ing fully  considered  what  was  alleaged  by  them.  And  it  ap- 
pearing to  the  Boord  that  the  way  of  Ensuring  Houses  by  the 
Friendly  Society  is  of  more  benefit  and  satisfaction  to  the  pub- 
lick,  than  by  the  Fire  Office,  His  Majesty  is  graciously  pleased 
to  declare  His  pleasure  that  Letters  Patents  shall  be  granted 
to  the  said  Spelman  and  Partner,  as  aforesaid,  for  carrying  on 
their  method   of  Ensuring   Houses  from  Fire.       And   His 
Majesty  does  hereby  likewise  order  that  Mr.  Spelman   and 
Partner   do  present  a  proposall  in  writing  to  this  Boord  on 
Friday  next,  whereby  the  said  Vincent  and  Partners  may  be 
preserved  from  Ruyne." 

On  the  20th  January,  1687,  the  King  being  present,  the 
following  action  was  had,  viz. : — 

"  The  matter  in  difference  between  Sir  John  Parsons, 
Samuel  Vincent  Esq.  Dr.  Barbone,  and  Partners,  concerning 
the  Insuring  of  Houses  from  Fire — (Fire  Office  proprietors) ; 
and  William  Hale,  and  Henry  Spelman  Esq.  Undertakers  for 
the  Friendly  Society,  being  this  day  heard  at  the  Boord  by 
Councill,  learned  on  both  sides.  His  Majesty  was  pleased  to 
declare  his  royall  intencions,  that  he  woidd  grant  his  Letters 
Patents  under  the  Qreat  Scale,  to  the  said  Sir  John  Parsons, 
Samuel  Vincent  Esq.  Dr.  Barbone,  and  Partners,  for  con- 
tmaing  the  Insuring  of  Houses  according  to  their  undertak- 
ing ;  and  did  order,  and  it  is  hereby  ordered  accordingly, 
that  one  of  His  Majesty's  Principall  Secretarys  of  State,  do 
cause  a  Warrant  to  be  prepared  for  His  Majesty's  Royall  Sig- 
nature, directing  Mr.  Attorney  or  Mr.  Solicitor  Generale  to 
prepare  a  bill  to  passe  the  Great  Scale,  authorizing  and  im- 
powering  the  said  Sir  John  Parsons,  Samuel  Vincent,  Esq., 
Dr.  Barbone,  and  Partners  to  continue  and  proceed  in  their 
method  of  Insuring  Houses,  with  a  clause  prohibiting  the  un- 
dertakers for  the  Friendly  Society,  and  aD  others,  from  insur- 
ing any  houses  for  one  yeare  after  the  date  of  the  said  Letters 
Patents.  And  his  Majesty  did  further  declare  his  intentions 
and  pleasure  to  bee,  that  after  the  expiration  of  the  said  terme 
of  one  yeare,  the  said  undertakers  for  the  Friendly  Society, 
being  l^ewise  authorized  by  his  Letters  Patents,  may  proceed 
in  their  method  of  Insuring  Houses  in  the  manner  foUowing, 
rix. :  for  the  space  of  three  moneths,  and  then  to  desist  for  the 
next  three  moneths,  and  then  to  begin  againe  for  three  moneths 
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more,  soe  as  to  put  a  stop  fi*om  time  to  time  to  the  said  method 
of  Insurance  of  the  said  Friendly  Society  every  other  three 
monethsy  And  a  clause  is  likewise  to  be  inserted  in  the  said 
Letters  Patents^  reserving  power  to  His  Majesty  to  appoint 
such  allowance  or  reward  to  be  paid  on  every  occasion  of  Fire 
by  the  said  Sir  John  Parsons,  Samuel  Vincent,  Dr.  Barbone, 
and  Partners,  as  His  Majesty  shall  thinhe  fit,  to  the  Gunners 
and  others  belonging  to  the  Office  of  the  Ordnance,  who 
shall,  from  time  to  time,  assist  in  Extinguishing  of  such 
Fires." 

tS6.  On  the  10th  February,  1687,  the  King  being  present 
in  Council,  "  upon  the  Petition  of  Thomas  Silver  and  Thomas 
DodgC;  His  Majesty's  Gunners,  in  behalf  of  themselves  and 
otherS;  for  an  allowance  to  be  made  them  by  the  Ensurers  of 
Houses  from  Fire,  towards  the  charge,  hazard,  and  paines  in 
blowing  up  of  houses,  and  otherwise  Extinguishing  of  Fires. 
It  is  ordered  by  His  Majesty  in  Councill,  that  in  regard  to  the 
Petitioners  and  the  Gunners  under  them,  are  belonging  to, 
and  under  the  immediate  direction  of  the  Master  and  officers 
of  the  Ordnance,  who  are  the  best  able  to  judge  of  the  merits 
of  their  respective  services.  That  the  sume  of  sixty  pounds 
per  annum  be  reserved  upon  each  Patent  that  shall  be  granted 
to  any  Ensurers  of  Houses  from  Fires  to  be  paid  quarterly 
into  the  Treasury  of  His  Majesty's  Ordnance,  and  from  time 
to  time  distributed  by  the  Master  of  the  Ordnance  for  the 
time  being, according  to  the  respective  services,  merits,  hazards^ 
and  accidents  of  the  persons  employed  therein.  •  Whereof 
His  Majesty's  Attorney  and  Solicitor  Generale  are  to  take 
notice  and  see  the  same  done  accordingly." 

S7,  In  the  month  of  November,  A.  D.  1681,  it  was  agreed 
by  the  Common  Council  of  London  that  books  should  be 
opened  for  receiving  and  entering  subscriptions ;  and  that 
lands  and  ground-rents  to  the  value  of  ^100,000  shoxdd  be 
settled  as  a  fund  to  insure  such  houses  as  should  be  subscribed 
for ;  the  premium  to  he  £4:  per  cent,  for  brick  houses^  and  £S 
per  cent,  for  timber  houses  I  /  By  a  resolution  of  the  Council 
in  November,  1682,  the  court  decided  to  relinquish  the  busi- 
ness and  return  the  money  to  the  subscribers. 


®  It  would  thus  seem  that  underwriters  of  those  early  days  enjoyed  a  privi- 
lege common  to  those  of  the  present,  and  for  similar  purposes — that  is,  the  right 
to  be  heavily  taxed  for  the  benefit  of  non-insurers. 
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I,   The^r5^  regularly  organized ^rg  insurance  company 
by  private    individuals,   under  a  ^^  deed  of  settlement/'  or 
articles  of  agreement^  was  the  "  Amicable  Contributionship 
fw  the   assuran^^  of  houses  and  goods  from  fircy^^  a.  d.  1696. 
The  name  of  the  society  was  subsequently  changed;  a.  d.  1 698, 
to  the  **  Hand-ix-HaNd;"  by  which  name  it  is  known  to 
the  present  day,  being  the  oldest  existing  fire  insurance  com- 
pany in  the  world. 

The  principles  upon  which  the  society  was  originally 
organized  were  somewhat  peculiar.  We  quote  them  in  full,  as 
some  of  them  form  the  basis  of  early  judicial  decisions  which 
might  not  be  understood  without  a  knowledge  of  the  origin  of 
such  ruling.  They  diflfer  very  materially  from  the  present 
policy  of  the  society,  as  is  evidenced  by  its  modem  form. 
(397.)     They  were  as  follows,  viz. : — 

'*  I.    The  policy  was  for  seyen  years,  and  coverfld  houses  only. 

"  II.  The  premium  for  the  first  year  was  a  rate  for  that  year,  and  at 
the  same  time  a  deposit  that  furnished  the  rate  for  the  remainder  of  the 
term.  At  the  expiration  of  the  policy  the  deposit  was  returned  to  the  in- 
sured. 

"  III.  All  risks  were  assumed  without  the  exceptional  clause,  as  to 
enemies,  military  or  usurped  power,  rebellion,  civil  commotion,  riot,  etc., 
which  was  subsequently  introduced  into  their  policy. 

"IV.  The  property  was  protected  during  the  term  of  the  policy 
again$t  any  number  of  toeseSf  not  toUd,  without  reducing  the  amount  insured 
on  the  premises  or  impairing  the  deposit.  In  case  of  total  destruction,  the 
company  had  the  option  to  pay  the  whole  sum  insured,  and  thus  terminate 
the  policy,  or  rebuild  (to  begin  within  eix  days  after  the  fire  happens),  the 
poUty  continuing  in  force ;  and  how  often  soever  the  destruction  of  the 
building  by  fire  and  the  rebuilding  might  occur,  during  the  term  of  insur- 
ance the  policy  remained  in  force.  Here  we  find  the  germ  of  perpetual 
ineurance  (^41)  and  get  some  light  upon  the  decisions  of  the  courts  upon 
tueeeeeive  loeaee.    ( 1 S6  §  • ) 

"  V.  The  payment  of  the  deposit,  the  acceptance  of  the  policy,  and 
signing  the  articles  of  assodation  made  the  insured  a  member  of  the 
society. 

"  VI.  The  day  of  iBsuing  and  the  day  of  termination  of  the  policy  were 
both  included  in  the  duration  of  the  insurance,  which  illuminates  the 
decisions  of  the  English  courts  upon  this  subject.    (S4§.) 
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"  Vn.  AU  aaeigoments  were  to  be  noted  to  the  society  and  endorsed 
upon  the  jpolicj  within  tioerUy-one  dajs ;  subsequently  changed  to  maety 
days. 

"  Vin.  The  business  was  conducted  for  the  profit  and  loss  of  the  'con- 
tributors ;  *  and  upon  the  termination  of  the  policy,  the  insured  received 
the  deposit  and  his  proportion  of  the  profits." 

Mr.  Horace  Binney,  in  a  centennial  address  before  the 

contribators  of  the  Philadelphia  Contributionship  Association, 

says  of  this  society,  its  progenitor  : — 

"  Upon  what  facts  it  established  its  first  rates  I  have  been  unable  to 
find.  Jf  it  had  any,  it  had  more  than  907ne  of  U9  now  have  in  thii  city  (1852). 
It  had  no  capital,  as&ras  I  can  learn,  nor  any  security  for  its  losses  except 
its  own  premiums ;  but  as  it  was  a  company  for  mutual  assurance  only,  ths 
insurers  and  the  insured  being  embarked  in  one  bottom,  it  was  as  safe  a 
mode  as  could  be  devised  of  beginning  an  experiment.  It  planted  the  seed 
from  which  the  now  marvelous  tree  has  grown  up  in  England  and  else 
where." 

S9.  Somewhere  about  A.  D.  1700,  another  society,  styled 
the  "  Westminster,^^  was  started  upon  the  same  principles  as 
the  Hand-in-Hand,  confining  its  business  entirely  to  houses. 
The  next  company  in  the  order  of  date  was  the  *'  Sun  Fire 
Offic^'^^  established  in  London  A.  D.  1710,  upon  the  joint-stock 
plan,  and  is  still  in  existence.  The  origin  of  this  company  is 
somewhat  quaintly  described  in  the  report  of  an  early  insur- 
ance case,  A.  D.  1729,  as  follows : — 

"  About  the  year  1709,  some  persons  observing  the  great  benefit  accrued 
to  the  public  by  insurances  made  in  the  cities  of  London  and  Westminster 
against  losses  on  houde*  by  fire,  but  that  such  insurances  did  not  extend  to 
other  parts  of  England,  nor  were  there  any  imuranees  against  losiee  of  goodt 
by  fire^  they  formed  a  society  for  that  purpose,  which  was  called  the  Bun 
Fire  Office." 

This  was  thus  the  first  ^re  company  that  insured  movables ; 
and,  appreciating  the  dangers  attending  such  an  undertaking, 
it  prepared  to  meet  them  by  the  adoption  of  precautionary 
^^  proposals,"  or  conditions  under  which  such  insurances  would 
be  made,  all  of  which  have  descended  to  the  present  day, 
either  in  the  same  identical  form  or  but  slightly  modified  to 
meet  the  changes  of  time  and  circumstance. 

From  its  business  embracing  a  wider  scope  than  any  of 
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the  preceding  companies;  it  earlj  became  a  leading  office^  and 
pkyed  an  active  part  in  the  early  history  of  fire  insurance  in 
England,  and  at  this  time  is  among  the  progressive  institutions 
of  that  kingdom. 

S9WL.  The  next  in  date  was  the  ^^  Union  Fire  Officey^^ 
established  a.  d.  1714^  also  in  London^  where  it  is  still  flour- 


60.  In  A.  D.  1720  "  The  Royal  Exchange  Assurance  for 
insuring  shipping  and  goods  at  sea  or  going  to  sea"  (called 
"  Onsloufs  Insurance  ")  and  "  the  London  Assurance  "  for  the 
same  purposes  (called  also  "  Chetwynd^s  Bubble")  were  char- 
tered under  pecuUar  circumstances^  whence  their  additional 
designations. 

The  latter  company,  by  a  supplemental  charter,  was  de- 
scribed as  *'  The  Corporation  of  the  London  Assurances  of 
houses  and  goods  from  fire."  The  first-named,  "  The  Royal 
Exchange,"  subsequently  obtained  authority  to  insure  against 
fire  losses  also,  as  is  evident  from  the  form  of  its  policy.  (395.) 

These  two  companies  are  still  in  existence,  and  are  the 
oldest  marine  insurance  offices  in  the  world.  By  their  charter 
they  had  exclusive  privileges  in  ma/rine  underwriting  as  against 
all  other  companies  or  associations  until  A.  D.  1824.  The 
London  Assurance  Society  has  recently  opened  an  agency  in 
the  city  of  New  York. 

61.  Mr.  Parks,  referring  to  these  offices,  says  : — 

"  The  legislAture  hATing  thus  anxiooslj  provided  for  the  eecurit j  of 
those  merchants  who  might  he  desirous  of  carrying  on  an  extensive  trade, 
but  who  were  deterred  from  doing  so  through  fear  of  the  insolvency  of 
onderwriters,  having  stipulated  with  the  company  that  they  should  have 
laiBeient  funds  for  the  payment  of  all  demands  that  might  he  made,  and  at 
the  same  time  allowing  to  prwUe  underwriters  the  full  liherty  of  insuring 
to  any  amount  with  those  who  were  satisfied  to  trust  to  their  private 
iseiiritiee  only,  it  is  not  to  he  wondered  at  that  the  husiness  of  insurance 
incxvased  to  a  d^pree  almost  inconceivable.  Indeed,  any  person,  since  this 
statute,  may  insure  as  at  the  common  law,  with  this  single  exception,  that 
any  policy  subscribed  hy  a  private  firm  or  partnership  is  absolutely  void." 
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69.  Maqens,  in  his  Essay  on  InsurancCj  a.  d.  1755, 
says : — 

"  In  London  insarances  from  fire  are  obtainable  at  sacli  easy  rates,  that 
there  are  few  merchants  but  choose  to  be  insured  for  their  own  quiet ; 
besides,  this  precaution  adds  to  their  credit,  both  at  home  and  abroad,  when 
it  is  known  that  their  great  capitals  lying  in  their  houses  and  warehouses 
are  thus  secured  from  the  flames." 

Thus  presesting  a  marked  contrast  with  the  previous  cen- 
tury, when  fire  insurance  was  almost  unknown.  Since  the 
period  of  which  Magens  wrote,  fire  insurance,  in  the  extent 
of  its  transactions,  has,  in  England,  far  exceeded  its  proto- 
type, marine  insurance  ;  and  from  these  beginnings  England 
has  come  to  be  the  great  insuring  nation  of  Christendom. 
Its  companies  are  represented  in  every  quarter  of  the  globe, 
and  their  policies  are  indited  in  every  written  language. 

63.  Im  the  "  Ordinance  of  Insurance  and  Averages^'  of 
the  city  of  Amsterdam,  a.  d.  1744,  we  find  a  form  of  fire 
policy  diflFering  materially  from  that  of  the  English  Company, 
— and,  for  that  matter,  from  all  other  fire  policies,  ^^  thought 
of  or  not  thought  o/,  " — except  in  one  solitary  instance,  in  this 
country  at  least,  that  of  what  was^  in  1793,  known  as  the 
Hartford  Fire  Ifisurance  Company ^  of  which  this  was  evi- 
dently the  progenitor.     (99.) 

The  form  of  the  policy  is  as  follows,  viz. : — 

AMSTERDAM  FIBE  POLICY,    1744. 

"  We,  the  underwritten,  do  insure  you ,  or  whom 

else  it  may  concern,  wholly  or  partly,  friend  or  foe,  viz. : 
Each  for  the  sum  here  by  us  imderwritten,  on  the  structure, 

building,  etc.,  called  the ,  standing  and  situated , 

with  the  house  and  utensils ;  moreover,  the  household  fur- 
niture, goods,  wares,  and  merchandises,  of  whatsoever  quality 
or  nature  they  may  be,  none  excepted,  as  already  are  in  or 

on  the  aforesaid ,  or  during  the  whole  space  of  this 

insurance,  shall  be  brought  therein  (and  the  insured  shall  be 
at  liberty,  at  any  time,  to  house  so  many  goods,  and  to  deliver 
them  out  again,  as  he  shall  please)  against  fire  and  all  danger 
of  fire ;  moreover,  against  all  damage  which,  on  account  of 
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ire,  may  happen  either  by  tempest,  fire,  wind,  own  fire,  neg- 
igence  and  fault  of  own  servants,  or  of  neighbors,  whether 
those  nearest  or  further  off;  all  external  accidents  and  mis- 
fortmtes^  thought  of  and  not  thought  of,  in  what  manner  soever 
the  damage  by  fire  might  happen :  for  the  space  of  twelve 

months,  commencing  with  the ,  and  ending  the , 

both  at  twelve  of  die  clock  at  noon :  valuing  specially  and 
Yolitntarily  the  said  structure,  building,  house,  etc.,  with  all 

its  utensils  and  household  fiimiture,  at  the  sum  of , 

and  the  goods,  wares,  and  merchandises  at  the  sum  of , 

and  thus  together  at  the  sum  of ,  and  it  shall  not  prej- 

udice  tohether  all  this  be  worthy  or  has  cost,  more  or  less.  And 
the  insured,  or  whom  else  it  may  concern,  in  case  of  damage 
or  hurt,  shall  need  to  give  no  proof  nor  account  of  the  value j  as 
we  know  it  is  impossible  to  be  done ;  but  the  producing  this 
policy  shall  suffice.  And  in  case  it  should  happen  that  the 
said  structure,  building,  house,  utensils,  and  household  furni- 
ture, and  the  goods,  wares,  and  merchandises,  the  whole  or 
part,  are  burnt  or  suffer  damage  on  that  account,  we  do  hereby 
promise  punctually  to  pay  and  satisfy,  without  any  exception, 
within  the  space  of  three  months  after  the  fire  shall  have  hap- 
pened, due  notice  having  been  given  to  us,  each  his  whole 
sum  underwritten,  or  else  in  proportion  to  the  damages  suf- 
fered, without  deduction,  Provided  that,  in  case  of  a  partial 
loss,  all  that  shall  be  found  to  be  saved  and  preserved  shall  be 
deducted,  after  the  deduction  of  the  charges  paid  for  saving 
and  preserving ;  and  concerning  which  the  insured  shall  be 
believed  on  his  oath,  without  our  alleging  anything  against  it, 
provided  there  be  paid  to  us,  in  ready  cash,  for  the  considera- 
tion of  this  insurance  per  hundredj  under  obligation 

and  submission  of  our  persons  and  goods,  present  and  to  come, 
renouncing,  as  persons  of  honor,  all  cavils  and  exceptions  con- 
trary to  these  presents ;  reciprocally  submitting  all  differences, 
as  well  concerning  the  damages  as  premiums,  to  the  decision 
of  the  Chamber  of  Insurance  and  Averages  in  this  city  ;  and 
choosing,  in  case  of  our  dwelling  without  the  jurisdiction  of 
the  said  city,  for  Domicilium  citandi  et  executandiy  the  habi- 
tation of  the  Secretary  of  said  Chamber  for  the  time  being. 
Done  at  Amsterdam,  etc.'' 

REMABKS. 

64.  This  policy  was  issued  by  an  association  of  individual 
nnderwriters^  each  becoming  liable  only  to  the  extent  of  his 
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own  subBcription,  though,  in  case  of  partial  Iobb^  each  paid  his 
pro-rata,  which  differs  firom  English  practice  at  that  date^ 
when  payments  were  made  by  each  in  the  order  of  subscrip- 
tion, the  prior  ones  being  exhausted  before  the  subsequent 
could  be  called  upon  to  pay  anything. 

It  was  a  general  policy^  covering  the  building  and  household 
goods  in  one  sum,  and  goods,  wares,  and  merchandise  in 
another,  in  the  same  bmlding— the  honest  burghers  usuaUy 
Kving  in  the  same  houses  wherein  they  had  their  stores. 

The  risk  commenced  and  terminated  at  ^^  twelve  o'clock  at 
noon"  on  the  respective  days,  a  stipulation  not  generally 
found  in  the  English  policies  of  that  date,  or  in  the  early 
American  policies.      (847.) 

It  was  a  ^^  valued  policy"  of  the  loosest  kind,  as  the  policy 
was  not  prejudiced  "  whether  aU  this  be  worthy  or  has  cost^ 
mare  or  less.^^  No  proofs  of  value  or  of  loss,  beyond  the  pre- 
senting of  the  policy,  and  the  assured's  oath  as  to  the  salvage, 
were  required. 

Losses  were  paid  in  ninety  days,  including  the  cost  of 
saving  the  property,  each  underwriter  being  liable  in  person 
and  in  goods  for  his  proportion.  In  fact,  it  was  one  of  the 
"  specidative^^  contracts  so  rife  at  that  period. 

The  only  reservation  in  favor  of  the  underwriters  seems  to 
have  been^  that  they  should  have  their  per  cent,  premium ; 
and  it  should  have  been  a  round  one,  for  anything  more  pro- 
motive of  fraud  could  scarcely  be  conceived.  It  may  be  that 
the  Amsterdam  burghers  were  exceptionally  honest ;  but  such 
a  policy,  in  this  country,  would  not  be  likely  to  conduce  to 
heavy  dividends  to  underwriters  of  the  present  day. 

.       i»  6tS.  Magens,  writing  in  175 J),  says,  "  At  Hamburg  there 

•***/  is  *FIBE  casse'  of  long  standing,  wherein  the  principal 
houses  are  insured  at  the  value  of  fifteen  thousand  marks 
(about  «£l,000),  to  be  paid  in  case  of  their  being  burnt." 

Fire  casse  was  a  sort  of  municipal  Aind,  raised  by  com- 
•^  mon  assessment  of  aU  the  house  property  of  a  city  or  town,  to 
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provide  a  ftmd  for  general  protection.  It  is  the  basis  of  the 
system  of  governmental  insurance  (70).  If  any  individuab 
failed  to  contribute  their  quota,  according  to  the  value  of  their 
property,  the  pro-rata  principle  would  be  applied  in  case  of 
loss.     (441.)  ' 

66.  From  this  time,  fire  insurance  became  common  in 
England  and  upon  the  Continent.  Its  growth  in  France  particu- 
larly was  very  rapid.  It  commenced  there  in  A.  D.  1816,  nearly  (( 
a  century  and  a  half  after  its  appearance  in  England,^  and 
presents  a  marked  contrast  to  its  neighbor  across  the  channel, 
where,  in  the  course  of  one  hundred  and  fifty  years,  it  reached 

less  than  nine  hundred  millions  of  pounds  sterling ;  while  in 
France,  in  the  short  period  of  thirty-six  yearsy  it  reached  one 
hundred  and  five  millions,  and  that  at  rates  of  premium  much 
less  than  in  Great  Britain.  Some  explanation  of  this  remark- 
able discrepancy  may  be  found  in  the  enormous  stamp-duty 
imposed  in  the  latter  country,  not  unfrequently  exceeding  the 
amount  of  the  premium  two  hundred  per  cent,  which,  with  the 
heavy  rates  of  premium  exacted,  acted  as  a  hindrance,  and 
prevented  it  becoming  common  among  property-holders,  as  it 
might  otherwise  have  done. 

67.  French  companies  are  of  two  kinds  —  Stock  and 
Mutual.  From  Walford^s  Tear  Book  we  get  the  following, 
viz. : —  :rr;=^ — "^ 

"  8oeUU$  ananymes cTassurances d primes"  those Iiaying  fixed  premiums, 
eqniyalent  to  stock  companies,  witKa  capital  duly  subscribed  in  shares,  on 
which  not  less  than  50,000  francs  shall  be  paid  in.  Twenty  per  cent,  of  the 
net  profits  must  be  reserved  until  the  reserve  fund  shall  reach  one-fifth  of 
the  capital.  All  surplus  funds  must  be  invested  in  imm/ovaUes;  as,  ground- 
rents,  railway  shares,  having  interest  guaranteed  by  the  State,  etc  Every 
policy  must  state— 

1.  The  amount  of  the  partnership  capital. 

2.  The  portion  of  the  capital  already  paid  or  called  up,  and  the  resolu- 
tion, if  any,  by  which  the  shares  may  have  been  converted  into  shares  to 
bearer. 


®  From  Pothier,  it  appears  that  one  of  the  Marine  companies  of  Paris 
obtuned  permiseion,  in  1754,  to  make  insurances  against  fire;  but  it  would  seem 
to  have  met  with  but  little  eDConragement  at  that  time. 


\ 
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"  3.  The  maximum  which  the  Company  maj,  by  the  tenns  of  its  articles 
of  association,  insore  upon  a  single  risk,  without  reinsurance. 

"  4.  In  the  case  where  the  same  capital  shall  cover,  by  the  terms  of  the 
articles  of  association,  risks  of  a  different  nature,  the  amount  of  this  capitaL 
and  the  enumeration  of  all  the  different  risks.  Every  person  insured  may, 
at  any  time,  by  himself  or  his  attorney,  inspect  the  last  inventory,  either 
at  the  principal  office,  or  the  agencies  established  by  the  Company.  He 
may  also  require  a  certified  copy  to  be  delivered  to  him,  upon  the  payment 
of  a  sum  not  exceeding  one  franc. 

6§.  "Mutual  Insukancb  Associations, -iS?a^^  cTAsmranees  Mu- 
tueUe$  may  be  formed  by  an  authenticated  (notarial)  deed  or  by  a  deed 
under  private  signature,  made  in  duplicate,  without  any  limitation  as  to 
numbers.    The  articles  of  association  must  state — 

"  1.  The  object,  the  duration,  the  principal  places  of  business,  the  de- 
nomination of  the  association,  and  the  territorial  area  of  its  operations. 

"  2.  Include  the  table  of  classification  of  risks,  the  tariffs  applicable  to 
each,  and  determine  the  forms  in  accordance  with  which  this  table  and 
these  tariffs  may  be  modified. 

"  3.  Fix  the  number  of  members  and  the  minimum  of  the  amounts 
insured,  below  which  the  association  cannot  be  validly  constituted,  as  well 
as  the  sum  to  be  contributed  in  the  first  year,  which  must  be  paid  before 
the  constitution  of  the  Company.  Members  may  retire  at  (he  end  of  five  yean, 
on  giving  the  A»oeiation  notice  six  months  previously, 

"  The  general  law  applying  to  insurance,  in  common  with  other  joint- 
stock  companies,  requires  that  there  be  drawn  up,  half-yearly,  a  summary 
account  of  the  position,  assets,  and  liabilities  of  the  undertaking,  and  that 
there  be  drawn  up  every  year,  in  conformity  with  the  code  of  commerce,  a 
statement  of  the  property  (real  and  personal),  of  all  the  debts  of  the  Com- 
pany due  or  owing.  This  inventory,  the  balance  spent,  and  the  profit  and 
loss  account  are  to  be  at  the  disposal  of  the  Commissioners  (a  species  of 
Audit  Committee)  appointed  at  a  preced|ng  general  meeting,  for  at  least 
forty  days  before  an  approaching  general  meeting. 

"  By  a  convention  between  England  and  France,  made  in  1862,  it  is  pro- 
vided that  each  country  grant  to  all  companies  and  associations,  conmier- 
cial,  industrial,  or  financial,  constituted  and  authorized  in  conformity  with 
the  laws,  in  either  of  the  two  countries,  the  power  of  exercising  all  their 
rights,  and  of  appearing  before  the  tribunals,  whether  for  the  purpose  of 
bringing  an  action  or  defending  the  same,  throughout  the  dominions  or 
possessions  of  the  other  powers,  subject  to  the  sole  consideration  of  con- 
forming to  the  laws  of  such  dominions  and  possessions.  This  to  apply  to 
all  companies  constituted  prior  to  the  Convention  and  to  all  subsequent 
ones  " 

69.  The  first  French  company  was  "  La  Mutuelle  db 
Paris  pour  les  Immeubles  ^'  ("  Paris  Mutual  Insurance  of 
Immovable  property" — that  is,  houses),  which  was  organized 
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A.  D.  1816.  The  second  was  a  proprietary  company ,  organ- 
ized A.  D.  1819,  called  "Za  Compagnie  d^ Assurances  Ghie- 
raksP 

The  ^'  Phcsnix^^  was  organized  the  same  year,  as  a  pro- 
prietary company.  Up  to  the  year  1850,  there  were  in 
France  thirteen  proprietary  and  forty-one  mutual  companies. 
The  business  was  divided  into  movable j  iffimovable^  and  general. 
Of  the  forty-one  mutuals,  nineteen  insured  only  immovable 
praperttfy  as  houses ;  four  insured  movable  property,  as  house- 
^  hold  goods,  merchandise,  etc.,  and  eighteen  insured  both,  or 
generally. 

Attempts  were  made,  A.  d.  1848,  to  bring  these  com- 
panies under  the  control  of  government,  as  in  some  of  the 
other  Continental  states,  but  the  effort  w^s  unsuccessful. 

GOVERNMENTAL   INSURANCE. 

TO.  In  Bavaria,  Saxony,  Wurtemburg,  Grand  Duchy 
OP  Baden,  Prujjsia,  as  well  as  Switzerlavd,  fire  insurance, 
of  dwellings,  especially,  is  in  the  hands  of  government,  through 
the  agency  of  a  ^^fire  insurance  department,^^  and  every  build- 
ing is  insured  as  soon  as  completed.  The  insurance  is  upon 
the  mutual  fire  casse  (OtS)  principle,  and  is  confined  to  each 
State.  Each  insurer  is  assessed  his  pro-rata  for  any  loss  within 
the  State ;  such  pro-rata  being  based  upon  the  appraised  valua-  [ 
tion  of  his  own  house.  In  case  of  loss,  no  money  is  returned ; 
the  damage  is  repaired  or  the  building  rebuilt  by  the  govern- 
ment ;  hence  there  is  no  incentive  to  incendiarism  or  over- 
insurance. 

No  building  can  be  erected  until  the  plans  have  been  sub- 
mitted to,  and  approved  by,  the  proper  governmental  author- 
ity. When  completed,  it  is  examined  and  valued  by  govern- 
ment appraisers,  and  entered  upon  the  books  of  the'^  Fire 
Insurance  Department,"  at  such  appraised  value,  which  forms 
the  basis  of  future  assessments  for  losses.  At  the  end  of 
each  year   the   "  insuran(*e  tax "  is   assessed  pro  rata  upon 
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the  amount  of  losses  of  the  preceding  year^  and  collected  as 
other  taxes. 

Rigid  sarveillance  is  kept  up  as  to  lights  and  fires^  bj  peri- 
odical inspection  of  stoveS;  fire-places^  lampS;  etc.,  etc.^  by 
^^Jire-wardenSy^  and  even  the  kind  of  lamps  and  of  match-safes 
to  be  used  are  prescribed. 

Private  fire  insurance  companies  in  jhese  States^  as  a 
general  rule^  do  not  insure  dwellings — ^these  are  monopolized 
by  government.  Their  business  is  mostly  confined  to  personal 
property.      They  are  under  strict  governmental  supervision. 

79.  In  referring  to  "  governmental  fire  insurance,"  and 
its  success,  in  Saxony j  especially,  we  learn  that — 

"  By  law,  all  buildings  which  are  not  classed  as  extra-hazardons  mu$i 
be  insured  with  the  government  company.  But  the  flames  keep  ahead  of 
the  rates,  and  the  government  institution  has  now  (1870)  a  deficit  of  more 
than  a  million  thalers.  This  State  office  is,  in  reality,  a  public  charitable 
establishment,  under  the  regulations  of  which  the  large  and  well-regulated 
cities,  adequately  supplied  with  improved  fire  departments,  cover  the  losses 
of  the  ill-constructed  small  towns  and  villages,  destitute  of  a  fire  department, 
and  without  any  engines  except  those  of  very  ancient  description/' 

Within  a  generation,  in  one  of  the  provinces  of  Saxony, 
fifteen  cities  were  destroyed  by  fire,  and  a  very  large  number 
of  small  cities  throughout  the  kingdom  have  been  seriously 
damaged.  To  those  losses  Leipsic  and  Dresden  have  been 
compelled  very  disproportionately  to  contribute,  much  to  their 
disgust. 

From  these  facts,  it  would  seem  that  Saxony  well  deserves 
the  name  of  *^  the  fire  landy^^  which  has  been  applied  to  it. 

Belgium,  Denmark,  Sweden,,  and  Italy  also  have  their  fire 
insurance  companies,  operating  upon  the  same  general  prin- 
ciples as  other  proprietary  companies  on  the  Continent,  and 
even  the  "Celestials"  of  China  have  become  fire  under- 
writers, abroad  as  well  as  at  home,  though  mostly  operated 
under  English  auspices.  The  "  Yang-  Tee  Insurance  Associa- 
tiony^^  of  Shanghai,  has  had  an  agency  in  San  Francisco,  CaL, 
since  a.  d.  1866.     Cash  assets,  $1,227,941. 
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FIRE  INSURANCE   IN   RUSSU. 

73.  Although  the  first  fire  insurance  company  established 
in  Russia  was  in  a.  d.  1827^  there  are  now  some  eight  stock 
companies^  and  some  few  mutuals.  The  stock  companies  are : — 

The  First  Russian  Fire  Ins.  Co.,  capital 4,000,000  silver  roubles. 

"   Second    "  "  "      1,500,000  " 

"    Salamakdbb  "  "       2,000,000  " 

"    St.  Petebsbubg  Insurance  against  Fire,  and  of 

Life  Annuities  and  Rents,  capital 2,400,CJpO  "  " 

"    Moscow  Fire  Insurance  Company,  capital 2,000,000  "  " 

"   Russian    "  "  '*  *•      2,500,000  "  '* 

«     COMMEBCIAL  "  "  "        500,000     "  " 

"    Russian  Re-insubance       "  '   "      2,500,000    " 

"    St.  Petebsbubg  Mutual  Fire  Association  is  the  principal  mutual 
company. 

The  First  Bussian  was  chartered  in  1827^  the  Bassian 
in  1868)  the  Bussian  Be-insurance  in  1869^  and  the  Commer- 
cial in  1870.  Besides  these  native  companies,  there  are 
many  English  and  Continental  agencies  in  the  empire.  The 
business  heretofore  done  by  the  native  companies  has  been 
?ery  large,  and  thus  far  very  profitable  to  the  stockholders. 
The  plan  of  each  company  taking  all  of  any  risk  oficred, 
regardless  of  amount,  and  re-insuring  with  the  other  compa- 
nies such  sums  as  it  deemed  unadvisable  to  carry  itself,  has 
tended  to  maintain  rates,  prevent  over-insurance,  and  create 
a  community  of  interests,  the  welfare  of  one  being  the  profit 
of  all.  In  addition  to  this,  the  Imperial  Government  makes 
it  a  point  to  foster  and  protect  its  home  companies  by  legal 
restrictions  upon  foreign  offices  doing  business  in  that  country, 
each  of  which  is  compelled  to  make  a  deposit  of  500,000 
roubles  ($380,000)  before  it  can  do  any  business ;  and  in  1847 
insurance  in  foreign  countries  upon  property  in  Russia  was 
forbidden  by  law. 

73.  Austria. — In  1850  there  were  faur  proprietary  fire, 

and  ^t7e  mutual  fire  insurance  companies  in  the  empire.     The 

first  proprietary  office  was  founded  in  1822,  and  the  last,  up 
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to  the  date  above  named,  was  in  1838.  The  mutual  compa- 
nies are  apportioned  to  the  several  provinces,  each  embracing 
two  or  more.  The  first  was  founded  in  1825.  The  fntUuals 
cover  buildings  only.  The  proprietary  or  stock  offices  insure 
merchandise  and  personal  property  generally  against  fire. 
They  also  undertake  marine  and  transport  risks. 

74.  From  "  Walford's  Year  Book  "  we  learn  that  Spain 
has  promulgated  a  law  (a.  d.  1869)  for  the  free  establishment 
of  banks  and  companies,  which  are  not  to  be  subject  to  the 
inspection  or  control  of  the  government.  All  questions  as  to 
the  rights  and  duties  of  the  copartners  will  be  exclusively 
under  the  jurisdiction  of  the  tribunals.  By  this  enlightened 
and  liberal  course,  Spain  will  soon  rival  her  more  progressive 
neighbors. 

/  7S.  From  the  hondon  Post  Magazine  (Nov.  4,  1871^  we 

get  quite  a  difi^erent  idea  of  the  state  of  insurance  knowledge 
and  practice  in  Brazil,  S.  A.     We  quote  as  follows  :— 

^  A  gentleman  acting  as  agent  of  the  Qiteen  Insurance  Company  resisted 
a  claim  on  the  ground  that  he  was  fully  able  to  prove  that  there  were  no 
goods  on  the  premises  even  approaching  the  amount  demanded.  The  judge 
decided  that,  no  maiter  what  was  the  value  of  the  goods,  and  the  actual 
amount  of  the  loss,  the  company  must  pay  the  entire  sum  for  which  the 
policy  was  issued,  and  this,  on  appeal,  was  confirmed  by  the  casting  vote  of 
the  President  of  the  Tribunal  of  Commerce.  The  agent  then  appealed  to 
the  supreme  courts,  and  meanwhile  referred  to  the  company  in  England. 
Having  then  occasion  to  leave  the  capital  on  private  business,  he  was  con- 
demned to  a  year's  imprisonment  on  the  charge  of  an  attempt  to  avoid  an 
execution  being  levied  on  the  funds  of  the  company,  and  this  in  the  face  of 
a  Brazilian  statute  which  exempts  an  agent  who  acts  under  a  power  of 
attorney  from  any  personal  responsibility.  The  affair,  it  may  be  hoped,  will 
be  a  warning  to  all  English  insurance  companies  against  aob^pting  risks 
in  Brazil,  since,  under  the  j  udgment  given,  any  man  might  take  out  a  policy 
for  a  thousand  pounds,  or  any  larger  amount,  and  obtain  the  whole  by 
burning  a  few  things  worth  only  as  many  shillings,  and  it  would  also  be 
difficult  to  find  an  agent  willing,  while  the  question  was  under  discussion, 
to  submit  to  the  necessary  period  of  incarceration." 


/' 


INSURANCE   IN   AMERICA. 

70.  The  earliest  notice  of  the  practice  of  insurance  upon 
this  continent  is  to  be  found  quoted  in  the  Historical  Magazine       ,. 
for  1858,  which  gives  the  first  insurance  office  as  having  been       H 
established  in  Boston,  A.  D.  1724.     It  was  only  an  agency 
oflSce,  and  no  further  particulars  are  given  of  it. 

A  certain  John  Kopson,  "  at  his  house  in  the  High  street,'^ 
Philadelphia,  offered  himself  (a.  d.  1721)  as  a  marine  insurer 
for  his  fellow-citizens,  to  obviate  the  necessity  of  "  sending  to 
London  for  such  assurance,"  which,  as  he  says  in  his  adver- 
tisement. "  was  not  only  tedious  and  troublesome,  but  very 
precarious".  Notwithstanding  the  evident  truth  of  his  asser- 
tion as  to  the  ^^precariousness"  of  sending  such  a  distance 
for  indemnity,  his  encouragement  seems  to  have  been  by  no 
means  marked,  as  the  merchants  of  that  city  continued  to 
send  to  London  for  their  insurance  until  the  organization  of  the 
well-known  companies — The  Insurance  Company  of  North 
America,  and  the  Insurance  Company  of  the  State  of  Pennsyl- 
vama,  a.  d.  1794,  which  did  the  most  of  the  marine  business 
of  the  country  for  many  subsequent  years. 

77.  The  whole  system  of  insurance,  as  at  first  practiced  in 
America,  seems  to  have  been  modeled  after  the  Engli»h 
rather  than  Continental  practice,  with  such  modifications  and 
alterations  only  as  the  necessities  of  a  new  country  would  have 
naturally  required.  We  find  but  one  recorded  instance  of 
the  adoption  of  the  Continental  form  of  fire  policy  in  this 
country,  and  that  was  the  *f  Amsterdam"  form  of  1744,  in 
use  by  a  company  in  the  city  of  Hartford,  A.  D.  1793-4  (99). 
A  prominent  reason  for  this  preference  will  be  very  evident 
upon  a  perusal  of  the  '^  Amsterdam  form,"  as  given  in  section 
6S ;  although  it  may  be  that  the  close  political  and  social  ties 
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existing  at  that  time  between  England  and  America  had  a 
strong  inflnence  in  transplanting,  among  other  customs,  habits, 
and  institutions,  that  of  underwriting;  and,  as  frequently 
occurs  in  other  cases  of  transplanting,  the  quality  of  the  article 
has  evidently  much  improved,  either  by  better  culture  or  more 
congeniality  of  soil;  or,  in  other  words,  by  freedom  from 
the  trammels  of  tradition  and  an  undue  veneration  for  the 
"fathers,'^  by  which  underwriters  are  left  free  to  adopt  or 
reject  what  may  seem  to  them  pertinent  and  desirable  or 
otherwise. 

In  this  connection  Mr.  Walford,  in  his  valuable  Cyclope- 
ll        dia,  article  "  Assurance,"  says : — 

"  Oar  American  cousins  are  already  wresting  the  palm  of  progress  from 
our  grasp.  They  have  gone  ahead  with  it  in  a  manner  far  outstripping 
all  former  experience,  and  probably  at  a  ratio  they  will  not  be  able  fully 
to  maintain." 

He  evidently  refers  to  the  life  branch,  more  particular^ 
in  the  last  paragraph ;  but  the  sentiment  is  no  less  true  as 
applied  to  fire  underwriting. 

The  following  are  among  the  early  companies  of  this  coun- 
try, viz. : — 

EARLT  PENNSYLVANIA  COMPANIES. 

78.  The  oldest  insurance  company  in  this  country  is 
I       "  The  Philadelphia  Contbibutionship  for  the  Insurance 

OF  Houses  from  Loss  by  Fire."  It  was  organized  under  a 
^^deed  of  settlementj^  April  13,  a.  d.  1752,  and  was  modeled 
upon  the  plan  of  the  English  ^^ Amicable  Contribuiionshipj^ 
even  to  its  name,  deed  of  settlement,  and  seal  or  badge — ^four 
hands  united — from  which,  like  its  prototype,  it  is  frequently 
called  the  "  Hand-in^HandJ^  It  is  still  in  prosperous  exist- 
ence, devoting  its  attention  entirely  to  perpetual  insurance  of 
brick  or  stone  houses,  ground  rents,  etc. 

79.  At  the  centennial  meeting  of  the  contributors,  April 
12,  1852,  Horace  Binney,  Esq.,  the  orator  of  the  occasion, 
said :  '^  We  began,  a  hundred  years  ago,  with  nothing  but  a 
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good  thought,  a  seed  which  when  it  was  sown  was  no  bigger 
than  a  grain  of  mustard-seed,  '  less  than  all  the  seeds  that  be 
in  the  earth  ; '  and  at  this  day  how  many  lodge  in  security 
under  the  shadow  of  the  tree  that  has  sprung  up  from  it !  A 
century  i^o,  not  an  inhabitant  of  this  city  possessed  a  dollar 
of  indemnity  against  loss  of  his  dwelling  by  fire.  To-day 
this  company  insures  eight  millions  of  property  in  brick  and 
stone  buildings,  and  holds  seven  hundred  thousand  dollars  of 
effective,  well-secured  funds  to  indemnify  the  loss  that  may 
happen  to  them  by  fire." 

80.  The  original  principles  of  the  company  were  : — 

**L — The  policy  of  insarance  was  for  seven  years.  (It  was  sub- 
seqaentl  J  made  perpetual,  witli  liberty  to  detenniQe  it  on  either  side.) 

"  n. — The  premium  was  neither  a  rate  payable  annually,  nor  for  the 
entire  term  of  seven  years,  but  was  the  deposit  of  a  sum,  the  use  or  Interest 
of  which  during  the  policy  belonged  to  the  company,     (This  was  sub- 
quentl  J  changed  so  that  no  part  of  the  deposits  could  be  used  in  payment  of 
losses  until  the  interest  money  had  been  exhausted.) 

"  III. — The  risk  of  all  fires  was  assumed  without  any  exception  of 
public  enemies,  military  or  usurped  power,  rebellion,  civil  commotion,  or 
riot.    (As  in  its  prototype.) 

"  IV. — The  property  insured  was  protected  during  the  term  against  any 
number  of  losses  not  total,  without  reducing  the  amount  insured  on  the 
premises,  or  impairing  the  deposit.  In  case  of  destruction  from  the  first 
floor  upwards  at  any  time,  the  company  had  an  option  to  pay  the  whole 
insurance,  and  so  end  the  policy ;  or  to  rebuild,  the  policy  continuing  in 
force ;  and  how  often  soever  the  destruction  by  fire  and  the  rebuilding 
might  take  place  during  the  term,  the  policy  continued  in  force  and  the 
deposit  unimpaired.    (Partaking  of  the  nature  of  perpetual  insurance.) 

"  V. — ^The  payment  of  the  deposit,  the  acceptance  of  the  policy,  and  the 
signature  of  the  deed  of  settlement,  made  the  assured  a  member  of  the 
company  and  a  party  to  all  the  articles  in  the  deed. 

"  VI.— The  personal  liability  of  the  members  for  losses,  beyond  their 
own  deposits,  was  half  as  much  more,  in  case  a  single  fire,  beginning  in 
one  house  and  damaging  one  or  more  houses,  should  sweep  away  all  the 
funds  of  the  company.  (This  was  subsequently  changed  to  the  amount  of 
the  deposit  only.) 

"  VIL — The  concern  was  managed  for  the  profit  and  loss  of  the  members, 
interest  being  allowed  to  them  on  their  deposits,  in  proportion  to  the  whole 
amount  received  by  the  company,  and  a  proportion  of  the  losses  and  ex- 
penses charged  to  them,  and  the  balance  settled  at  the  expiration  of  the 
policy.    (This  "  profit  and  loss  principle  "  was  expunged  at  an  early  day.) 
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"Vin. — ExecatorB,  adminiBtratorB,  and  assign  were  included  af 
members,  there  being  a  provision  for  notice  of  transfer  and  assignment 
within  a  limited  time  with  the  approbation  of  the  directors." 

They  will  thus  be  seen  to  have  been  almost  identical  with 
those  of  the  Amicable  Contributionship  of  London.    (64.) 

81.  It  was  incorporated  A.  D.  1768,  bj  the  Colonial 
legislature.  In  1763,  it  changed  its  plan  of  business  from 
fntUual  to  perpetual  insurance,  which  it  has  continued  suc- 
cessfully up  to  the  present  date,  having  accumulated  a  large 
capital.  In  the  long  course  of  business  of  one  hundred  yearSy 
the  company  had  but  one  lawsuit,  which  was  decided  in  its 
favor.  The  first  name  upon  the  subscription  list  after  the 
oflBcers'  is  that  of  Benjamin  Franklin,  though  it  is  not  known 
that  he  took  any  marked  interest  either  in  the  organization  or 
subsequent  management  of  the  company.  He  was  one  of  the 
early  directors. 

82.  The  Insurance  Monitor,  l^fovemheTy  1866,  thus  humor- 
ously describes  this  company  : — 

'*  This  quaint  and  venerable  institution  is  a  fit  study  for 
an  antiquarian.  •  •  •  John  Smith  (not  Pocahontas's 
friend,  but  another  John  Smith)  was  the  father  of  the  com- 
pany, and  Benjamin  Franklin  was  its  godfather.  Their  fellow- 
contributors  of  the  "  Contributionship"  were  as  odd  as  they 
were  public-spirited,  and  instead  of  appropriating  the  pro- 
ceeds of  the  two-shilling  fine  imposed  at  the  monthly  meetings 
upon  absentees,  to  the  emolument  of  the  company,  they  laid 
them  out  upon  mile^stonesy  and  thus  extended  their  liberality 
for  the  benefit  of  travelers  to  Philadelphia,  .as  far  as  the 
money  would  go,  which  was  twenty-nine  miles.  They  con- 
sidered trees  before  houses  so  much  in  the  way,  that  they 
rated  such  risks  higher  than  mansions  without  such  leafy 
adornments.*  Their  engines  and  appliances  were  on  so  small 
a  scale  that  the  trees  put  them  out,  so  that  they  could  not  put 

§3.  ®  In  1783,  the  houBe  of  one  of  the  contribaton  caught  fire  from  a 
thade-tree.  It  was  from  this  circumstance  that  the  company  was  led  to  refuse 
houses  with  shade-trees  about  them.  In  1769,  the  "  deed  of  settlement  **  under 
which  the  association  was  originally  organized  was  changed  so  as  to  prohibit 
insurance  upon  wooden  buildings. 
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oat  a  fire  behind  them.  This  anti-umbrage  movement  gave 
umbrage  to  some  of  their  umbrage-loving  fellow-citizens,  who 
consequently  started  a  rival  mutual,  and  thus  brought  another 
Richmond  into  the  field."    (44tS.) 

84.  The  following  is  a  copy  of  "  Survey  No.  1  '^  of  this 
company.  It  is  somewhat  brief  as  compared  with  surveys  of 
the  present  day  : — 

"  Surveyed  June  1,  1752. 

At  the  requelt  of  John  Smithy  merchant,  his  dwell-  £  n 

ing  house  on  east  side  of  King  street,  between  m  a 

Mulberry  and  Sassafras,  30  feet  front,  40  feet  ^  2, 

deep,  brick  9   inch   party  walls ;  3  storys  in  ^  f^  § 

heificht;  plastered  partitions;  open  newel  bracket  «  £  S 

-taSs  ;'  Jent-hous^  with  board  ceUings ;  garrets  ||  2 

finished  ;  3  storys  painted ;   brick  kitchen,  2  g  ^ 

storys  in  height ;  15  ft.  9  front ;  19  ft.  6  deep ;  ^  » 

dresser,  shelves,  wainscot  closet  fronts  ;  shing-  (ij  ^ 
ling  i  worn. 

We  judge  the  above  house  and  kitchen  to  be  worth  jEIOOO. 

Jos.  Fox. 
Samuel  Rhoads. 
^500  at  208.  per  cent. 
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85.  The  "  second  Richmond  "  brought  into  the  field,  as 
referred  to  in  the  quotation  from  the  Monitory  was  ^^  the  Mutual 
Assurance  Company  for  the  insuring  of  houses  from  loss  hyjirey^^ 
organized  a.  d.  1784,  by  members  of  the  Contributionship, 
dissatisfied  in  the  matter  of  reftisal  to  insure  houses  with  shade^ 
trees.  To  mark  this  event  and  the  cause,  the  Mutual  Company 
selected  a  ^^ green  tree^^  as  the  seal  or  badge,  and  the  company 
itself  is  now  frequently  spoken  of  as  the  "  Green  TreeJ^  It  is 
still  in  existence,  and  confines  itself  exclusively  to  perpetual 
msurances  on  brick  or  stone  houses  and  ground-rents. 

86.  Thus  far  it  would  seem  that  the  City  of  Brotherly 
Love  was  in  advance  of  any  other  of  the  cities  of  America  in 
the  practice  of  ^6  insurance. 
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INSURANCE  COMPANY  OF  NORTH   AMERICA. 

87.  The  well-known  and  long-tried  company  under  the 
designation  of  "  2%e  President  and  Directors  of  the  Insurance 
Company  of  North  America,  of  the  City  of  Philadelphiay^^  was 
incorporated  A.  D.  1794  as  a  stock  company^  transacting  both 
marine  and  Jire  business,  with  life  privileges  also,  although 
nothing  has  ever  been  done  with  this  branch. 

The  following  is  said  to  be  the  manner  in  which  this  com- 
pany originated,  viz. : — 

"  In  1792,  a  scheme  called  **  The  Universal  Tontine  "  was  projected  in  Phil- 
adelphia, the  object  of  which  was  to  raise  a  sum  upon  lives,  to  be  applied 
to  charitable  and  other  uses,  specified  in  the  articles  of  agreement.  Many 
subscribers  came  forward,  and  a  considerable  fund  was  secured.  But  while 
the  matter  was  thus  progressing,  further  investigation  led  to  the  abandon- 
ment of  the  "  Tontine  Association."  November  8d,  1792,  the  Tontine  sub- 
scribers met  at  the  State  House,  and  it  was  determined  to  employ  the  funds 
subscribed  in  such  a  manner  as  would  be  most  feasible  and  advantageous 
to  the  subscribers.  Accordingly  a  committee  was  appointed  to  devise  and 
report  a  plan.  The  conmiittee  submitted  their  report  at  a  subsequent  meet- 
ing, held  November  12th,  when  it  was  unanimously  resolved  that  the 
"Universal  Tontine  Association"  should  be  changed  from  its  original 
objects,  and  that,  in  view  of  the  necessity  of  a  corporation  to  effect  marine 
insurances  (76),  a  society  should  be  instituted  to  be  called  the  Insurance 
Company  of  North  America,  with  a  capital  stock  of  six  hundred  thousand 
dollars.    The  charter  of  this  company,  however,  was  not  secured  until  1794.' ' 

In  the  early  part  of  the  present  century  it  transacted  the 
largest  portion  of  the  marine  business  of  the  country^  and 
suffered  heavily  by  "  French  spoliations/' 

It  has  paid  regular  dividends^  with  a  few  exceptional  yearSy 
to  the  amount  of  eight  millions  of  dollars,  and  has  paid  losses 
to  the  amount  of  twenty-five  millions  and  upward,  exclusive 
of  the  Chicago  losses,  which  were  promptly  paid,  with  po 
perceptible  effect  upon  the  heavy  surplus  which  the  company 
has  long  maintained. 

Its  original  and  present  capital $500,000 

Present  assets 8,200,000 

Annual  income 2,500,000 

Stock,  par  value  $10  selling  price 88. 
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insurance:    company   op   the    state   op    PENNSYLVANIA. 

88.  Four  days  later,  in  the  same  year,  "  The  Insurance 
Company  op  the  State  op  Pennsylvanla  "  was  incorporated, 
and  located  in  Philadelphia.  It  is  still  in  existence  among 
the  leading  insurance  corporations  of  the  country.  It  was 
empowered  to  transact  marine,  fire,  and  life  business  ;  though 
it  has  done  little  or  nothing  in  the  life  branch. 

EARLY  MARYLAND  COMPANY,  ^ 

89.  In  the  year  1794,  *^  TJie  Baltimore  Equitable  Society 
for  insuring  Iwuses  from  loss  by  fire  '^  was  organized  and 
chartered  by  the  state  under  the  "  deed  of  settlement  '^  in 
common  use  among  such  companies  at  that  time.  Its  plan 
was  similar  to  the  "  Contributionship  of  Philadelphia.^^  The 
premium  was  ^^  deposited  in  the  hands  of  the  treasurer  of 
said  society."  Insurance  against  loss  by  fire  was  made  ^^  on 
the  terms  and  subject  to  the  eventual  deficiency  of  funds  in 
the  said  deed  of  settlement  mentioned  and  expressed.''  The 
insurance  was  for  the  full  term  of  seven  years  ;  at  the  end  of 
which  time  the  deposit  made  was  repaid,  with  a  proportionable 
part  of  the  profits,  "  if  any,"  or  *^  so  much  of  both  or  either  of 
them  as  shall  remain  unappropriated,  towards  the  payment  of 
losses,  and  the  necessary  expenditures  of  the  society."  If 
the  deposit  was  not  demanded  within  a  year,  it  was  sunk  for 
the  benefit  of  the  society.  And  ^^  when  and  so  often  as  the 
said  house,  or  any  house  built  in  the  room  thereof,  shall  be 
demolished  by  fire,  during  the  term  of  this  insurance  to  pay  (the 
insured)  within  three  months  after  such  demolition."  And  in 
cases  of  partial  loss  only  ^^  to  be  paid  agreeably  to  the  estimate 
thereof  (not  exceeding  the  sum  insured),  or  that  the  said 
buildings  be  repaired  and  put  in  as  good  condition  as  they 
were  before  such  damage  accrued,"  and  this  as  often  as  such 
damage  may  occur  during  the  term  of  insurance. 
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Should  the  property  be  insured  elsewhere,  the  policy 
became  void.  And  ^^  if  the  entire  fxmdB  of  the  society 
should  at  any  time  be  insufficient  fully  to  pay  or  discharge  all 
the  losses  incurred,  then  and  in  such  case  a  just  average  shall 
be  made,  and  the  payment  to  be  demanded  in  virtue  of  this 
policy,  in  case  of  loss  or  damage  by  fire  to  the  premises 
insured,  shall  be  a  dividend  of  the  said  funds  in  proportion  to 
the  sum  insured,  agreeably  to  the  true  intent  and  meaning  of 
the  said  deed  of  settlement. 

It  was  simply  a  private  association  formed  by  owners  of 
houses  in  the  city  of  Baltimore,  and  its  "  deed  of  settlement  ^' 
contained  all  of  the  provisions  of  the  policy. 

EARLY  VIRGINIA   COMPANY. 

90.  On  the  22d  day  of  December,  a.  d.  1794,  '^The 
Mutual  Assurance  Society  Against  Fire  on  Buildings 
OF  the  State  of  Virginia"  was  incorporated  by  the  General 
Assembly  of  that  state. 

The  plan  adopted  by  the  Society  was  a  peculiar  one,  upon 
the  mutual  principle,  though  differing  in  many  particulars 
from  the  ordinary  mutual  organization. 

An  aggregate  sum  of  $1,500,000  was  required  for  its 
inauguration.  More  than  this  sum  was  obtained  by  subscrip- 
tions, binding  the  subscribers  to  insure  their  property. 

This  institution,  as  its  name  imports,  was  exclusively  a 
fire  company,  and  confined  its  risks  to  its  own  State. 

The  Society  is  still  flourishing,  notwithstanding  the  severe 
strain  put  upon  it  by  the  late  war.  All  its  losses  and  liabilities 
have  been  promptly  met,  and  it  is  still  in  possession  of  a  hand- 
some surplus,  resting  securely  on  its  original  foundation  of  a 
real-estate  security,  the  first  insurance  company  of  Virginia 
and  the  South.  It  has  made  some  essential  changes  in  its 
original  plan,  and  its  present  form  of  policy  is  a  simple 
perpetual  insurance  tOfUrad. 

The  original  form  of  policy  of  this  Society  was  a  curiosity 
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in  its  way,  copies  of  which  will  be  found  in  the  subsequent 
pages.     (439.) 

EAHLT   MASSACHUSETTS   COMPANIES. 

91.  In  the  year  1795,  "  The  Massachusetts  Fire  and 
Marine  Insurance  Company  "  was  incorporated,  located  in 
the  city  of  Boston. 

In  the  year  1798,  "The  Massachusetts  Mutual  Fire 
Insurance  Company  ^^  was  chartered,  also  located  in  the  city 
of  Boston,  and  is  still  in  existence  as  a  flourishing  institution. 

early  new   YORK   COMPANIES. 

9«.  In  the  year  1787,  ^^  The  Mutual  Fire  Insurance 
Company  of  the  City  of  New  York  "  was  organized  under  the 
deed  of  settlement  then  in  use  for  such  purposes  among 
English  companies,  and,  until  a.  d.  1796,  was  the  only^re 
insurance  company  in  the  city.  InA.  D.  1798,  it  was  in- 
corporated by  the  State  Legislature  as  the  Mutual  Company. 
In  A.  D.  1809,  it  was  changed  to  a  stock  company,  with  a 
capital  of  $500,000,  and  is  still  in  prosperous  condition  as 
the  '^  Knickerbocker  Fire  Insurance  Company^^  which  name 
it  assumed  a.  d.  1864. 

In  the  year  1796,  we  hear  of  "  The  Associated  Under^ 
writers  ^'  for  a  single  year ;  a  kind  of  "  Lloyd's,"  doubtless. 

93.  In  1797,  The  United  Fire  Insurance  Company  of 
New  York  was  chartered,  with  a  capital  of  $500,000,  but 
closed  business  in  1818.  The  New  York  Insurance  Company 
of  the  City  of  New  York  was  incorporated  the  same  year,  with 
the  same  amount  of  capital.  Both  of  these  companies  had 
fire,  life,  and  marine  privileges.  The  New  York  seems  to  have 
done  a  marine  business  almost  exclusively,  as  it  is  called  the 
"  New  York  Marine  ^^  in  the  early  records,  and  survived  the 
great  fire  of  1835. 

The  '*  Columbia  Fire^^  was  chartered  in  1801.  but  closed 
business  in  1815.     The  Washington  Mutual  was  added  to  the 
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liBt  in  1802.  It  was  changed  in  1814  to  a  stock  company,  as 
the  Washington  Insurance  Company^  and  about  1822  the 
word  ^^  fire "  seems  to  have  been  added.  Its  capital  was 
$500,000. 

The  Commercial  was  chartered  in  1804,  but  went  out  of 
existence  in  1815.     Its  capital  was  $250,000. 

94.  In  1806,  TAe  Eargle  Insurance  Company  was  char- 
tered, capital  $500,000,  and  is  still  in  existence,  with  a 
reduced  capital,  caused  by  the  fire  of  1835. 

95.  In  the  year  1806,  "  The  Phosnix  Fire  Insurance 
Company  "  of  London,  England,  established  a  branch  office  in 
New  York ;  and  in  1807,  "  The  ^Pelican  Fire  Insurance 
Company y^^  also  of  London,  established  an  agency  in  the  same 
city.  They  remained  there  but  a  short  time,  however,  driven 
away,  doubtless,  by  the  unfriendly  action  of  the  state  Legisla 
ture  in  regard  to  foreign  fire  offices,  A.  D.  1807-1809,  which 
ultimated  in  1814  in  a  prohibitory  law,  driving  foreign  fire 
companies  from  the  state.  Their  short  stay,  however,  was 
productive  of  many  valuable  changes  and  improvements  in 
the  form  of  the  American  policy,  taken  from  those  companies. 

9B.  From  about  this  time  until  A.  D.  1815,  ten  more 
companies  were  added  to  the  list,  among  them  ^'  The  Globe 
Fire  and  Marine,^^  chartered  A.  d.  1814,  with  a  capital  of 
$1,000,000;  and  in  1820  there  were  seventeen  compames  in 
the  city  of  New  York,  with  an  aggregate  capital  of  nine  mit- 
lions  of  dollars. 

In  1835,  there  were  twenty-five  companies  in  the  city  of 
New  York  doing  Sifire  business,  of  which  eighteen  were  swept 
out  of  existence  by  the  great  fire  of  that  year,  and  the  remain- 
ing seven  were  more  or  less  severely  crippled. 

97.  From  A.  D.  1845,  the  year  of  the  second  great  fire 
in  city  of  New  York,  up  to  1849,  there  were  but  seventeen 
fire  insurance  companies  in  the  city ;  having  an  aggregate 
capital  of  only  some  five  millions  of  dollars,  many  of  the 
resuscitated  companies  starting  with  reduced  capitals. 
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98  •  By  the  report  of  the  InsuraDce  Commissioner  of  New 
York,  for  the  year  ending  with  December,  1870,  there  were 
one  hundred  and  four  stock  fire  companies,  with  an  aggre- 
gate capital  of  $28,611,232,  and  ten  mutual  fire  companies. 
By  the  great  fire  in  Chicago,  October  8,  9,  10,  1871,  twenty 
companies  of  the  city  and  state  of  New  York  were  annilhilated, 
and  very  many  of  the  remaining  agency  companies  were 
severely  crippled.  The  total  losses  of  New  York  companies 
were  $20,724,457. 

A  number  of  the  New  York  city  companies,  rendered 
insolvent  by  the  Chicago  disaster,  have  been  reorganized, 
with  reduced  capitals. 

EARLY  CONNECTICUT  COMPANIES. 

99.  Somewhere  near  the  close  of  a.  d.  1793,  there  was 
an  organization  in  existence  in  Hartford  which  was  styled 
"  The  Hartford  Fire  Insurance  Company,  all  record  of 
which  has  been  lost,  however,  beyond  a  single  policy,  issued 
February  8th,  1794,  for  eight  hundred  pounds,  by  Messrs. 
Sanford  &  Wadsworth  for  the  ^^  Hartford  Fire  Insurance 
Company. ^^  A  copy  of  the  policy,  which  was  adapted  from 
the  Amsterdam  fire  policy  of  1744  (63),  is  as  follows : — 

"  Whereas,  William  Imley,  Esq.,  of  Hartford,  or  whom  else 
U  may  concern  wholly  or  partly,  friend  or  foCy  doth  make 
assurance  on  his  home  against  fire  and  all  dangers  of  fire ; 
moreover  against  all  damage  which  on  account  of  fire  may 
happen,  either  by  tempests^  firCj  windy  own  firCy  negligence 
and  fault  of  own  servant,  or  of  neighbors,  whether  those 
nearest  or  farthest  ofi^,  all  external  accidents  and  misfortimes, 
thought  of  and  not  thought  o/,  in  what  mannersoever  the 
damage  by  fire  may  happen,  for  the  space  of  one  year,  com- 
mencing on  the  8th  day  of  February,  1794,  and  ending  on 
the  8th  day  of  February,  1795,  at  12  o^clock  at  noon,  valuing 
specially  and  voluntarily  the  said  house  at  the  sum  insured. 
And  the  assured,  or  whom  it  may  concern,  in  case  of  damage 
or  burnt,  shall  need  to  give  no  proof  nor  account  of  the  valuCy 
hut  the  producing  this  policy  shall  suffice.  And  in  case  it 
should  happen  that  the  said  house,  the  whole  or  part,  are 
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bnmt  and  suffer  damage  on  that  account,  we  do  hereby 
promise  punctually  to  pay  and  ratify^  within  the  space  of 
three  months  after  the  fire  shall  have  happened,  due  notice 
haying  been  given  to  us,  and  no  deduction  to  he  made  from  the 
sum  assured  except  two  and  a  half  per  cent.,  provided  said 
loss  amounts  to  five  per  cent.j  under  which  no  loss  or  damage 
will  be  paid,  ^d  in  case  of  a  partial  loss,  all  that  shaD  be 
found,  saved  and  preserved  shall  be  deducted  after  the  deduc- 
tion of  the  charges  paid  for  the  saving  and  preserving,  and 
concerning  which  the  assured  shall  be  believed  in  his  0€Uh 
without  our  alleging  anything  against  it.  And  so  we,  the 
assurers,  are  contentedj  and  bind  ourselves  and  goods  present 
and  to  come,  renouncing  aU  cavils  and  exceptions  contrary  io 
these  present,  for  the  true  performance  of  the  premises,  the 
consideration  due  us  for  this  assurance  by  the  assured  at  and 
after  the  rate  of  one-half  per  cent.^^ 

100.  The  so-called  company  was  evidently  only  an  asso- 
ciation of  individuals  for  mutual  protection,  without  any  view 
to  profit  or  to  a  miscellaneous  business,  as  a  policy  with  such 
conditions  could  not  be  safely  trusted  in  the  hands  of  every- 

I  body.  It  is  suggestive,  in  the  matter  of  improvement  in  policy- 
writing  since  its  issue,  if  not  in  the  morals  of  the  insuring 
commimity.  Some  of  the  more  striking  points  are  italicised. 
The  parlies  named  as  issuing  the  policy  and  the  insured  were 
well  known  persons  at  that  time. 

It  is  somewhat  curious  that  this  is  the  only  recorded 
instance  where  the  Amsterdam  form  of  the  fire  policy  (OS) 
has  been  introduced  into  this  country,  and  that  in  Connecticut 
too,  rather  than  in  New  York.  As  before  hinted,  its  ^^specula- 
tive "  character  may  have  been  the  cause. 

101.  In  the  year  1803,  "The  Norwich  Fire  Insur- 
ance Company'^  was  incorporated;  and  after  a  prosperous 
existence  of  nearly  seventy  years,  it  succumbed  to  the 
Chicago  fire  of  1871. 

lOa.  In  the  ye^ir  1810,  "The  Hartford  Fire  Insur- 
ance Company,"  and  in  1819  The  ^tna  Fire  Insur- 
ance Company,  were  chartered,  both  located  in  Hartford, 
and  well  known  throughout  the  whole  United  States  as  leading 
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agency  companies^  and  '^  missionaries  of  indemnity  "  to  every 
town  and  hamlet  in  the  land.  They  both  passed  through  the 
fiery  ordeal  at  Chicago^  October,  1871,  not  scathless  certainly, 
but  with  capitals  unimpaired,  and  without  interruption  to  their 
business. 

103.  The  city  of  Hartford  bas  long  been  recognized  as  a 
great  insurance  centre,  where  fire,  life  and  accident  com- 
panies congregate.  In  the  Chicago  conflagration  five  of  the 
fire  companies  of  Hartford  lost  everything,  viz. : — 

Merchants,  Connecticut,  North  American,  Putnam,  and 
Charter  Oak.  The  last  three  have  retired  from  business ;  the 
others  have  reorganized  under  other  names. 

EARLT   RHODE   ISLAND   COMPANIES. 

104.  In  the  year  1799,  "  The  Providence  Washington 

INSURANCE  Company  "  was  incorporated  and  located  in  the 

^'V  of  Providence.     Afler  a  long  and  prosperous  career,  it 

^^Qt  out  of  existence,  in  consequence  of  losses  at  Chicago 

^l>-1871. 

^©5.  In  the  year  1800,  "  The  Providence  Mlttual  Fire 
^sijTUNCE  Company  "  was  chartered,  located  in  the  city  of 
Pro'vidence,  and  is  still  in  flourishing  existence. 


l^HE  FIRE  INSUHAJS^OE  CONTRACT. 

1 06.  The  contract  of  fire  insurance  is  held  by  the  coorts 
to  be  in  the  nature  of  a  bond  of  indemnity  or  a  guaranty 
against  loss  not  willful;  from  a  specified  peril^  to  a  given 
amount;  upon  certain  subjects^  and  for  a  specified  period  of 
time ;  or,  in  other  words;  that  the  underwriters  will  pay  for  as 
much  of  the  property  covered  by  the  contract  as  may  be  lost 
or  damaged  by  the  peril  insured  against;  the  consideration 
therefor  being  the  premium  paid  by  the  insured. 

PEBSONAL  CONTBACT. 

107*  When  insurances  against  loss  by  fire  upon  movables, 
as  goods;  wareS|  and  merchandise,  were  introduced  by  the 
Sun  Fire  Office  in  1710;  '^  the  society,  being  sensible  that  such 
an  extensive  undertaking  might  give  opportunities  for  frauds, 
took  all  possible  precautions  for  preventing  them  ;  and,  there- 
fore; their  policies  for  insmrance  were  so  framed  as  to  be  con- 
tracts only  between  the  office  and  tJie  parties  insuring  ;  the  loss 
secured  against  being  thereby  restrained  and  confined  to  the 
contracting  persons  only."  Since  which  time  the  same  condi- 
tions have  been  continued  in  fire  policies,  both  English  and 
American;  applying  alike  to  movables  and  immovables  /  and 
the  courts  now  recognize  it  as  a  personal  contract  only,  and 
not  an  insurance  of  the  subject  named  in  the  policy.  It  is  an 
obligation  to  make  good  to  the  insured  every  loss  he  may  sus- 
tain from  the  peril  insured  against;  according  to  the  nature 
and  terms  of  the  contract ;  and;  as  a  rule;  not  an  obligation  to 
make  good  every  damage  that^from  the  same  causes,  the  property 
covered  may  sustain  without  regard  to  its  ownership, 

108*  It  has  become  customary  to  speak  of  property  as 
being  insured^  when  the  interest  of  the  insured  in  the  property 
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was  intended.  Lord  Chancellor  Hardwicke^  speaking  upon 
this  pointy  observes : — 

"  To  whom  or  for  what  loss  are  they  {The  ffand4nrHand  Fire  Office)  to 
mike  satisfaction  ?    Why,  to  the  person  insared,  and  for  the  loss  he  may  ^ 

have  sustained ;  for  it  cannot  properly  be  called  insuring  the  thing,  for 
there  is  no  possibility  of  doing  it,  and  therefore  mast  mean  insuring  the 
per$(m  from  damage." 

109.  The  Supreme  Court  of  Pennsylvania  held  that  it 
was  not  the  property y  but  the  beneficial  interest  in  tlhe  property j 
which  is  insured ;  and  that  only  the  value  of  such  interest  can 
be  recovered  by  such  owner  upon  the  loss^  the  contract  being 
one  strictly  of  indemnity.     (\S0.) 

SUBSCRIPTION. 

110.  It  is  a  contract  in  the  nature  of  a  ^^  deed  poUy^^ 
whichy  though  executed  by  only  one  of  the  parties  to  it,  yet 
by  its  unconditional  acceptance  and  the  payment  of  the  pre- 
mium  by  the  other  party,  becomes,  with  all  its  terms  and  con- 
ditions, equally  binding  upon  both  from  and  afker  such  accept- 
ance, and  will  control  the  adjustment  in  case  of  loss.  (166,) 

111.  In  France  the  contract  is  held  to  be  one  of  recipro- 
cdl  obligcUions ;  the  insurer  guarantees  indemnity  to  the  in- 
sured, and  the  insured  in  turn  binds  himself  to  pay  to  the 
insurer  the  premium  agreed  upon ;  hence,  in  order  to  conform 
to  this  pnnciple  and  the  nature  of  the  contract,  the  Code  de 
Commerce  requires  all  policies  to  be  signed  by  both  parties ; 
and  until  so  signed,  they  are  not  valid. 

lis.  In  the  German  policy,  the  reciprocity  of  the  con- 
tract is  recognized  and  consented  to  by  a  special  stipulation, 
as  foUows,  viz. : — 

"  The  acceptance  of  the  policy  and  the  renewal  receipts  by  the  insured 
thaU  oontUtuU  hi$  aeeerU  to  the  premium  and  duration  of  the  insurance." 

PABOL   OB  WBriTEN. 

lis.  While  under  ordinary  statutory  provisions,  insur- 
ance against  some  of  the  usual  risks,  whether  marine  or  fire, 
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require  the  contract  to  be  in  writing,  there  is  no  general  pro- 
vision of  law  in  the  United  States  relating  to  insurance  and 
specifically  requiring  such  contracts  to  be  in  writing,  (1S03 

In  some  of  the  states,  Louisiana,  Georgia,*  and  Ohio, 
particularly,  the  contract  is  required  by  law  to  be  in  writing. 

114*  In  England,  an  insurance  not  in  writing  would  be 
void,  as  an  evasion  of  the  stamp  duty,  if  from  no  violation  of 
any  other  requirement  of  the  law. 

lis.  The  French  code  now  requiree  not  only  that  the 
contract  shall  be  in  writing,  but  that  it  sh<ill  bear  the  date  of 
the  day  of  subscription,  expressing  whether  before  or  after 
noon,  with  sundry  other  particulars,  and  especially  that  no 
hlanh  spaces  shall  be  left  in  the  policy.  Most,  if  not  all,  of 
the  other  C!ontinental  countries  require  the  contract  to  be  in 
writing,  and  some  of  them  even  prescribe  the  form  of  the 
policy. 

116.  From  ^^Le  GuidaUj^^  before  cited,  we  learn  that 

**  formerly  insurancee  were  made  without  writing ;  thej  were  termed  w 
eanfldenee,  be  cause  the  person  stipulating  for  insurance  did  not  make  his 
bargain  in  writing,  but  trusted  to  the  good  faith  and  honesty  of  his 
iDBurer/' 

but  in  consequence  of  the  abuses  and  disputes  engendered, 
this  practice  was  subsequently  prohibited  in  all  commercial 
places. 

117.  Emebigon  says : — 

"  I  agree  to  the  general  rule  that  writing  is  extrinsic  to  the  snbetanoe 
of  agreements ;  thej  are  reduced  to  writing  for  the  purpose  of  more  easily 
preserving  their  proof.  But  the  common  law  rule  ceases  in  its  operation  in 
all  cases  where  writing  is  expressly  required  by  law." 

118.  In  the  matter  of  Parol  insurance,  Mr.  Phillips 
says: — 

**  It  does  not  appear  why,  under  the  common  law,  a  valid  oro/  insurance 
may  not  be  made  against  loss  by  fire,  or  the  ordinary  perils  of  the  sea,  if  it 


o  By  sec.  2752,  Rev,  Code  of  Georgia,  "The  contract  of  fire  insurance,  to 
he  binding,  must  be  in  writing;  but  deliveiy  is  not  necessary,  if  in  other  respects 
the  contract  is  consummated.'* 
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were  apon  a  real  interest,  for  a  good  consideration,  and  made  in  terms 
sofficientlj  explicit."    (1393  et  seg.) 

This  opinion  is  supported  bj  Judge  Dueb^  who  sajs  in  thia 
connection : — 

"  Upon  princip]eB  of  the  common  law,  an  unwritten,  or,  in  technical  lan- 
guage, tk  parol  agreement  is  doubtless  sufficient ;  but  as  the  usage  of  a  writ- 
ten contract  has  so  long  and  universally  prevailed,  it  has  probably  acquired 
the  force  of  law,  and  it  is  doubtful  whether  an  action  upon  a  contract, 
merely  oral,  could  now  be  sustained." 

Justice  GmsoN  says  : — 

"  The  conclusion  is  inevitable  that  an  actual  concurrence  of  assent  at 
any  particular  moment  is  the  ruling  circumstance,  the  time  of  communi- 
cating it  being  comparatively  unimportant.'' 

119,  The  weight  of  authority  would  seem  to  coincide 
with  Mr.  Phillips's  opinion^  as  New  York,  Alabama,  and  some 
other  states,  have  held  parol  contracts  of  insurance  binding, 
and  their  courts  universally  enforce  them. 

130.  The  mere  execution  of  the  policy  by  the  under- 
writer is  not  conclusive,  however,  so  long  as  it  remains  in  his 
custody ;  there  must  be  a  delivery — actual  or  constructive — 
and  payment  of  the  premium  or  waiver  of  such  payment, 
before  the  contract  will  be  binding.     (041.) 

133,  The  existence  and  delivery  of  a  policy  is  not  ne- 
cessary, however,  to  the  validity  of  the  contract.  Any  written 
assent  of  one  party  to  the  written  terms  proposed  by  the  other 
win  form  a  valid  contract. 

13S.  A  receipt  for  the  premium  specifying  the  subject 
and  sum  insured^  and  the  duration  of  the  risk,  delivered  to 
the  insured,  will  bind  the  insurer,  subject  to  the  stipulations 
of  the  form  of  policy  in  ordinary  use  by  the  insuring  company, 
mdess  otherwise  specifically  agreed. 

134.  The  general  principles  as  to  the  contract  are  ^^  so 
long  as  the  contract  consists  only  of  the  mutual  promises  of 
the  parties,  the  signatures  of  both  are  requisite,  the  promise 
of  each  being  the  consideration  for  that  of  the  other ;  but 
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when  the  preminm  has  been  acknowledged  to  hav^e  been  paid, 
the  signing  of  a  poKcy,  or  an  agreement  for  one,  by  the  under- 
writer constitutes  a  valid  contract."     (166,) 

UNDER    SEAL. 

IftS,  All  of  the  early  fire  policies  were  under  seal;  but 
the  old  doctrine  that  a  corporation  must  contract  under  seed 
no  longer  prevails.  A  corporation,  as  well  as  an  individual, 
may,  unless  restrained  by  the  requirements  of  its  charter, 
authorize  its  agents  to  bind  it  without  a  seal. 

136,  A  seal  is  held  to  express  a  consideration ;  hence 
when  the  consideration  is  acknowledged  in  the  instrument,  as 
is  customary,  though  not  universal  in  the  policy,  a  seal  is  not 
necessary  to  the  validity  of  the  contract ;  on  the  other  hand, 
in  contracts  under  sealy  the  consideration  need  not  be  other- 
wise acknowledged. 

137,  Chief  Justice  Park  says:  ^^  Policies,  though  not 
under  seal,  have  nevertheless  ever  been  deemed  instruments  of 
a  solemn  nature,  and  subject  to  most  of  the  rules  of  evidence 
which  govern  in  the  case  of  specialities." 

138,  When,  in  a  policy,  under  seal  against  fire,  the  in- 
surers agreed  to  pay  the  loss  ^'  according  to  the  tenor  of  their 
printed  proposals,"  and  it  was  objected  that  a  distinct  paper* 
could  not  be  incorporated  into  a  sealed  instrument,  the  court 
held  /'  that  it  might  be  so,  and  that  it  was  too  clear  to  admit 
of  a  doubt." 

139,  In  England,  when  a  policy  is  not  under  seal,  an 
action  may  be  had  against  the  subscribing  or  any  other  direct- 
ors or  members.  But  if  under  sealy  those  only  who  are  par- 
ties to  it  can  be  sued. 

ISO.  A  promissory  note  containing  the  word  ^^seal,^  sur- 
rounded by  a  scroll,  appended  to  the  signature  of  the  maker, 
is  held  not  to  be  a  sealed  instrument. 

o  Such  as  an  application  or  sorvej  on  a  separate  sheet,  though  referred  to  in 
the  policy. 
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INSURABLE    INTERESTS. 


131.  The  insurance  contract  w8i;b  formerly  defined  as  a 
maritime,  or,  at  most,  a  mercantile  one ;  but  it  is  now  consid- 
ered as  extending  not  only  to  indemnity  against  sea  risks,  fire 
on  land,  and  death,  but  many  other  events  are  its  subjects. 
(•S3  et  seq.) 

133,  Mr.  Justice  Lawrence  says : — 


"  The  contract  of  insiirance  is  applicable  to  protect  men  against  oncer- 
ttin  events  which  may  in  any  wise  be  of  disadvantage  to  them." 

The  hazards  which  an  insurance  contract  may  thus  be 
made  to  cover  are  of  endless  variety,  embracing  every  known 
subject  in  which  an  insurable  interest  can  be  recognized.  It 
has  been  very  tritely  said : — 

"  They  may  insure  their  crops  against  the  devastation  of  hail-storms ; 
their  plate-glass  against  the  carelessness  of  servants,  or  the  damage  of  evil- 
disposed  persons;  their  cows  and  horses  against  the  ravages  of  disease; 
their  ledgers  against  debts;  their  hoose  property  against  insolvent  tenants: 
their  race-horses  against  infidelity  of  grooms;  and  their  tills  and  strong 
boxes  against  the  defalcation  of  dishonest  clerks." 

.  133*  One  of  the  old  jurists  says: — 

"  Insurances  were  made  for  the  benefit  of  trade,  and  not  that  persons 
onooncemed  therein,  and  withoat  any  interest  in  the  property,  should  profit 
thereby." 


THE   UNEQUAL   CONTRACT. 

134.  It  has  been  very  appropriately  remarked,  by  a 
judge  of  one  of  our  courts,  in  charging  a  jury  in  an  insurance 
case: — 

That  "  In  negotiating  a  contract  of  insurance  the  parties  are  not  upon 
a  level,  nor  do  they  deal  at  arm's  length.  The  insurer  is  presumed  to  be 
ignorant,  and  the  insured  informed,  in  respect  to  the  subject  to  be  insured. 
Hence,  in  forming  the  contract,  the  insurer,  except  he  undertake  to  inquire 
for  himself,  does  not  rely  on  his  own  resources,  but  reposes  exclusively  on 
the  intelligence  communicated  by  the  insured  And  hence,  further,  the 
parties  occupying  this  unequal  position,  the  law  exacts  of  the  party  holding 
the  position  of  advantage— ».  e.,  the  insured— the  utmost  good  faith  and  can 
dor  in  communicating  the  facts  affecting  the  risk.    So  it  is  the  contract  of 
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insaiance  is  characterized,  in  legal  langoage,  as  a  contract  uberrimm  fidei. 
And  the  responsibility  of  the  insured  is  proportionate  to  his  obligation ;  so 
that,  being  in  datj  bound  to  disclose  whatever  may  be  material  to  the 
hazard,  or  may  enter  as  an  element  in  the  estimate  of  the  premium." 

As  this  contract  has  for  its  basis  only  the  representations 
of  the  insured^  it  is  not  to  be  wondered  at  that  it  should  be 
sometimes  made  ose  of  by  designing  men  for  perpetrating 
heavy  frauds  under  the  guise  of  insurance. 

Mr.  HiNEy  in  his  Book  of  Instruction^  truly  says : — 

"  In  no  contract  is  one  party  more  completely  at  the  mercy  of  another 
than  the  underwriter  in  insurance.  He  is  necessarily  ignorant  of  facts  and 
drcnmstances  that  may  be  vital  to  the  risk,  and  hence  open  to  the  fraud  of 
designing  men,  who  may  withhold  or  misrepresent  *  material*  facts." 

13tS,  It  is  to  guard  against,  and,  as  much  as  possible, 
circumvent  such  attempts  at  fraud  upon  underwriters,  that  so 
many  safeguards,  in  the  shape  of  ^^  conditions  of  insurancCy^ 
are  thrown  about  the  contract  by  insurance  companies,  and 
not  with  a  yiew  to  deprive  honest  claimants  of  any  of  their 
rights  under  the  policy,  or  to  enable  companies  to  find  tech- 
nical objections  by  which  to  rid  themselves  of  liability  under 
proper  claims. 

136.  Some  of  the  states  have  prescribed  certain  essen- 
tials for  the  yorm  of  policy  to  be  used  in  their  respective  limitS| 
among  them  Maine,  New  Hampshire,  Massachusetts,  Indiana, 
and  Georgia.  Connecticut  passed  such  a  law,  but  immedi- 
ately  afterward  repealed  it. 

Any  attempt  at  state  interference  with  the  insurance 
contract  can  but  produce  trouble;  like  any  other  business 
contract,  it  should  be  left  untrammeled  by  special  legislation. 

137.  In  Great  Britain,  the  right  of  each  company  to 
make  its  own  contract  and  conditions  is  universaUy  recog- 
nized, and  no  attempt  has  been  made  to  impose  a  form  upon 
the  companies,  while  in  France  the  rules  which  govern  poli- 
cies are  only  regulated  by  certain  clauses  in  the  ^'Code  Napo- 
leon," which  secure  equal  privileges  for  both  insurers  and 
insured,  and  guarantee  the  rights  of  both.     Germany  also 
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leaves  its  citizens  free  in  the  formation  of  insurance  contracts. 
Yet  the  conditions  of  the  Continental  policies  will  be  fonnd 
much  more  stringently  in  favor  of  the  companies  than  in  this 
country;  where  the  entire  legislation  seems  to  be  in  favor  of 
the  insured;  as  will  be  evident  upon  a  perusal  of  the  insurance 
laws  of  New  ELampshire^  Maine^  Indiana^  and  others. 


L 


THE  POLICY. 

138.  By  the  English  statutes — 10th  Anne,  chap.  26^  sec. 
68,  A.  D.  1712— 

"  All  deeds,  instmmentB,  and  writings  for  payment  of  money  upon  the 
loss  of  any  ship  or  goods,  or  apon  any  loss  hy  fire,  or  for  any  other  purpose 
for  which  any  writing,  commonly  called  a  poli^  of  assurance  or  insurance, 
is  or  hath  been  usually  made,  are  to  be  deemed  *  policies  (7f  assurance.' " 

And  such  the  instrument  containing  the  specific  terms  of  the 
insurance  contract,  reduced  to  writing,  has  been  called  to  the 
present  time. 


"  The  poUey  is  the  ext&mal  fonn  of  the  contract,  and  evidences  its  exist- 
ence. The  internal  form  rests  in  the  respective  obligations  of  the  parties, 
and  gives  its  essence  and  legality  to  the  contract." 

ISO,  The  form  of  "policy  of  insurance"  first  used  in 
England  was  for  marine  purposes,  and  is  supposed  to  have 
been  introduced  into  that  country  by  the  Lombards,  some  five 
to  six  centuries  since.  It  seems  to  have  been  a  very  crude 
and  imperfect  instrument,  for  it  is  spoken  of  very  disparag- 
ingly by  the  courts  as  follows,  viz. : 

Chief  Justice  Park  says : — 

'*  Its  antiquity  cannot  preserve  it  from  just  censure,  it  being  very  irreg- 
ular and  confused,  and  frequently  ambiguous  from  making  use  of  the  same 
words  in  dif&rent  senses." 

Justice  BuLLEB  says  of  it: — 

*'It  has  always  been  considered  in  courts  of  law  as  an  absurd  and 
incoherent  instrument." 

Mr.  Marshall  describes  it  ^^as  extremely  inaccurate  and 
unskillAilly  framed." 

Lord  Mansfield  defines  it  as  follows: — 

"  The  instrument  is  conceived  in  an  inaccurate  fonn  of  words."  He 
further  adds  that  "  length  of  time  and  a  variety  of  decisions  have  reduced 
it  to  a  certainty." 
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140.  Strange  as  it  may  seem,  after  so  many  decisions 
against  it^  the  marine  policy  of  to-day  in  England  varies  but 
little  from  that  brought  over  by  the  Lombards.  A  writer  in 
the  Assurance  Magazine^  a.  d.  1850,  says  of  it: — 

"  The  policy,  as  the  exponent  of  the  scheme,  once  framed,  was  consid- 
ered to  be  sufficient,  and  to  be  capable  of  no  improvement— at  least,  we  maj 
8apx>o9e  so,  from  the  number  of  years  the  instrument  has  existed  in  its 
present  state ;  while  all  modem  endeavors  are  to  'explain  its  explanations,' 
not  to  amend  it  or  construct  a  new  formula."  He  also  says,  in  relation  to  it : 
"  The  number  of  legal  decisions  which  have  taken  place  on  the  present  policy 
of  marine  insurance,  and  its  perfect  recognition  by  our  law  courts,  make  it, 
as  it  were,  a  necessary  evil,  and  give  it  a  kind  of  *  noU  me  tangere'  privilege." 
o  o  o  <*  For  it  must  be  apparent  to  all  that  the  present  instrument  is 
full  of  obscurity,  and  that  its  language  is  in  parts  obsolete ;  and,  unfortu- 
nately, it  has  been  rendered  darker  by  the  frequent  illuminations  that  have 
been  lavished  upon  it :  so  much  so,  that,  in  the  hands  of  the  uninitiated, 
it  is  as  vague  as  Miranda's  recollections^ 


"And  rather  like  a  dream  than  an  asturanceJ*^ 

141.  Mr.  Phillips  says  of  this  policy: — 

"  But  the  obscurity  and  uncertainty  complained  of  do  not  probably  arise 
altogether  from  any  imperfection  in  the  policy  which  can  be  remedied. 
A  oontraU  embracing  to  many  interests  and  parties,  and  liable  to  be  affected  by 
so  mang  ecents,  cannot  but  be  subject  to  some  difficulties  of  construction,  however 
stm/uUy  it  may  be  drawn** 

143.  The  marine  policy  in  use  in  this  country  is  not  ob- 
noxious to  the  animadversions  above  referred  to,  as  many  new 
features  and  various  modifications^  the  suggestions  of  experi- 
ence and  necessity,  have  been  introduced  from  time  to  time, 
which  are  not  to  be  found  in  the  English  policy. 

143.  The  English  fire  policy;  although  the  direct  de- 
scendant of  the  marine^  came  into  use  some  centuries  later, 
and,  fortunately,  did  not  inherit  the  idiosyncracies  peculiar 
to  its  venerable  ancestor. 

Lord  Chancellor  H  abd wicke  says : — 

''Now,  these  insurances  from  fire  have  been  introduced  in  later  times, 
and,  therefore,  differ  from  insurances  on  ships,  because  there,  interest  or  no 
interest  is  almost  constantly  inserted ;  and  if  not  inserted,  you  cannot  recover, 
unless  you  prove  a  property." 
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144.  While  the  general  principles  of  law  applicable  to 
fire  policies  on  land  coincide  with  those  applicable  to  marine 
insurance^  the  specific  provisions  of  the  contract  in  the  two 
kinds  of  insurance  differ  of  necessity^  very  materiaUj,  from 
the  entirely  different  nature  of  the  risks  assumed^  and  the 
consequent  dissimilarity  in  the  several  modes  of  adjustment 
of  losses. 

In  marine  insurance  the  property  is  beyond  the  control  of 
the  insured;  while  in  fire  insurance  the  property  is  in  bis 
immediate  possession  and  custody. 

14«(.  In  marine  policies^  usually  the  whole  written  con* 
tract  appears  in  the  instrument  subscribed  by  the  insurers ; 
while^  in  fire  policieSy  reference  is  usually  made  to  rules  and 
regulations,  conditions  and  requirements^  either  indorsed  upon 
or  annexed  to  the  inscribed  instrument,  and  referred  to  in  it, 
by  which  the  mutual  stipulations  become  more  fully  a  portion 
of  the  express  contract.  This  is  more  especially  the  case  in 
mutual  companies,  such  stipulations  being  usually  the  provi- 
sions of  the  several  charters  or  rules  and  regulations  in  accord- 
ance therewith. 

146.  Policies  in  use  in  different  countries — ^and  in  the 
several  states  of  the  same  country,  as  in  the  United  States — 
may,  and  do,  differ  widely  in  form ;  yet  the  law  of  insurance 
may  be  substantially  the  same  in  the  several  countries  or 
states.  Such  differences,  under  the  same  general  laws,  are 
usually  significant  of  a  different  intent,  and  may  vary  materi- 
ally the  interpretation  of  the  agreement  by  restricting  in  some 
respects  the  liability  of  the  insurers,  and  in  others  diminishing 
proportionally  the  rights  of  the  insured;  and  thus  affect,  not 
merely  the  /army  but  the  subjecty  of  the  contract;  and,  conse- 
quently; the  legal  construction  of  the  policy. 

PRINTED   FORMS. 

147,  The  use  of  printed  formSy  both  for  marine  and  fire 
policies;  in  the  blanks  of  which  are  written  the  special  cove- 
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» 

nants  on  which  the  parties  may  agree — ^now  become  universal 
—dates  from  an  early  period  in  the  history  of  insurance. 
These  forms  contain  the  necessary  and  customary  clauses^ 
conditions^  stipulatiouS;  and  exceptions  of  the  contract,  ac- 
cording to  the  lawS;  usages,  and  customs  of  the  places  where 
insurances  may  be  made,  with  blank  spaces  for  inserting  the 
facts  requisite  to  the  validity  of  each  particular  case. 

The  books  of  the  old  writers  on  insurance  are  thickly  sown 
with  these  formSy  shaped  according  to  the  manner  and  genius 
of  each  country  and  epoch.  That  of  Ancona,  in  Italy,  found 
in  Latin  and  Italian,  is  said  to  be  very  old. 

With  various  modifications,  changes,  and  additions,  these 
foffiis  have  descended  to  the  present  day.  To  their  existence 
many  of  the  legal  decisions,  both  ancient  and  modem,  ex- 
pressly refer ;  hence,  an  acquaintance  with  these  forms  and 
their  origin  is  essential  to  a  proper  understanding  of  the  vari- 
ous commentators,  and  the  reconciling  of  the  decisions  of  the 
various  tribunaLs.  No  apology  will,  therefore,  be  required 
for  introducing  a  number  of  these  forms  of  policies,  in  the^re 
branch  especially,  as  illustrative  of  the  status  of  fire  under- 
writing at  various  epochs  in  its  history,  and  indicating  its 
progress  step  by  step  to  the  present  day. 

THK  LAW  OP  THE  INSURANCE   CONTRACT. 

148.  It  is  a  peculiarity  in  underwriting  that  laws  rel- 
ative to  insurance  have  grown  out  of  the  business  itself ;  the 
courts  doing  but  little  more  than  adopting  and  enforcing  the 
conditions  and  usages  of  underwriters  upon  the  principles  of 
common  law* 

149.  Inasmuch  as  the  peculiar  nature  of  a  contract  of 
fire  insurance,  in  view  of  the  undetermined  contingencies  for 
which  it  provides,  necessitates  the  addition  of  numerous  re- 
strictive conditions  for  the  adequate  protection  of  the  under- 
writer, not  found  in  the  ordinary  business  contract ;  so  some 
nice  points  of  distinction  have  been  introduced  to  meet  the 
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requirements  of  these  conditions;  which  will  be  found  to  be  as 
various  as  the  numbers  of  companies  issuing  the  policies  con- 
taining them. 

ItSO,  The  law  defining  the  relation  between  the  under- 
writer and  the  insured  is  the  policy  of  insurance^  with  all  of  its 
clauses^  conditions,  and  stipulations^  by  which  their  mutual 
rights  and  liabilities  are  defined  and  measured. 

ItSl.  Although  the  contract  of  insurance  imposes  or 
implies  mutual  obligations,  those  on  the  part  of  the  insured 
are  merely  conditions  on  which  his  own  right  to  indemnity 
depends.  All  the  positive  stipulations  of  the  contract  that 
may  be  enforced  by  law  are  on  the  part  of  the  underwriters. 

The  conditions  of  the  policy  do  not,  in  any  instance,  create 
a  duty  that  the  underwriter  may  compel  the  insured  to  per- 
form ;  and  although  their  violation  by  the  insured  may  con- 
stitute a  valid  defense  for  the  underwriter,  it  never  furnishes 
a  substantial  cause  of  action. 

ltS3,  With  a  view  to  a  systematic  analysis  of  the  general 
principles  underlying  the  fire  insurance  contract,  as  contained 
in  the  policies  of  the  various  nationalities — modified  and  con- 
trolled by  their  respective  conditions^  stipulations,  and  war- 
ranties— a  number  of  forms  of  English,  Colonial,  Continental, 
and  American  policies,  ancient  and  modem,  will  be  intro- 
duced in  the  succeeding  p  iges,  and  their  several  peculiarities 
noted,  by  which  can  be  traced,  not  only  the  progress  of  fire 
insurance  from  its  incipiency  as  a  crude  system  of  self-pro- 
tection by  a  mutuality  of  interest,  to  its  present  elevated 
position  as  a  recognized  science,  subject  to  certain  and 
uniform  rules,  and  requiring  for  its  proper  conduct  broad 
analytical  and  comprehensive  views  of  men  and  things  ;  but 
the  legal  inquirer  will  also  be  enabled  to  trace  the  origin 
and  applicability  of  numerous  early  decisions  and  precedents 
of  the  courts  upon  the  various  conditions,  stipulations,  and 
exceptions  of  the  insurance  contract,  which  are  not  unfre- 
quently  involved  in  uncertainty. 


ORDER  OF  ARRANGMENT. 
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ltS3,  In  order  to  complete  the  proposed  legal  dissection 
of  the  policy,  it  will  be  necessary  to  consider  under  separate 
and  appropriate  heads,  and  in  detail,  the  various  conditions, 
express  and  implied,  upon  which  the  force  and  effect  of  the 
contract  depend.  To  this  end  the  policy  will  be  treated  in 
the  following  order  of  arrangement,  viz. : — 

I.  Beqaiflites  of  the  Policj. 
II.  Conditions  of  the  Policy,  Nature  of. 

ni.  Principles  of  Construction  of  the  Conditions,  including  Usage. 
IV.  The  TariouB  kinds  of  Insurance,  viz. :  — 


1.  Joint-Stock  or  Proprietary. 
3.  Mutual. 

3.  Participation. 

4.  Perpetual. 

5.  Installment. 

6.  Steam-boiler. 

7.  Plate-glass. 


8.  Policies  on  Profits. 

9.  Rent  and  Lease  Policies. 

10.  Open  and  Valued  Policies. 

11.  Gaming  or  Wager  Policies 

12.  Tenn  Policies. 

13.  Short  Insurance. 

14.  Certificate  of  Insurance. 


V.  The  various  fobms  of  policies,  Tiz. ; — 


1.  Specific,  via.  ; — 

1.  Valued. 

2.  Open  Fire  or  Running. 
8.  Transport. 


u.  Compound  or  Collective,  viz.  :- 

1.  General. 

2.  Excess. 

3.  Floating. 


VI.  The  Pbo-Rata  clause,  viz. :  — 

1.  Pro-rata  proper.  |  2.  Co  insurance. 

8.  Three-fourths  Clause. 


VIL  NATiOKALrnss,  viz.  :— 

1.  English. 

2.  Colonial. 


3.  Continental. 

4.  American. 


VIIL  Lkoal  CoNSTBUCnON  of  the  conditions  of  insurance,  each  stipulation 
of  the  policy  being  separately  considered  and  treated  of,  with  the 
deeisionB  and  rulings  of  the  courts  thereon. 


REQUISITES  OF  THE  POLICY. 

ltS4,  The  issuing  of  a  policy  of  insurance  is  termed  JM- 
suring  or  underwriting. 

The  party  issuing  the  policy  is  termed  the  insurer  or  the 
underwriter. 

The  party  accepting  the  policy  is  the  insured  or  assured. 

The  contingency  insured  against  is  the  hazard  or  risk. 
It  is  of  the  essence  of  the  insurance^  and  forms  the  principal 
foundation  of  the  contract. 

The  property  covered  by  the  policy  is  the  subfecty  or  in- 
surable interest  of  the  insured. 

The  consideration  is  the  premium  paid. 

The  insurance  is  said  to  be  fully  when  the  total  value  of 
the  subject  is  covered  by  the  policy ;  or  partial^  when  only 
a  portion  of  the  property  is  thus  covered. 

ItStS.  All  fire  policies  contain  the  same  general  essentials, 
difiering  usually  only  in  the  number  and  nature  of  their  con- 
ditions  or  stipulations. 

The  following  are  the  requisites  of  a  policy  xmder  ths  Jure 
insurance  contract^  with  the  general  principles  attending  the 
samC;  viz. : — 

1 56,  1^.  Name  and  residence  of  the  party  insuring.  It  is 
necessary  that  the  party  shall  be  authorized  to  underwrite 
policies^  and  that  the  contract  be  made  in  a  form  to  bind  the 
underwriters.  The  essential  stipulation  is  expressed  by  the 
words  *^  do  insure.^^  The  proper  name  and  title  of  the  com- 
pany must  be  used. 

A  corporation  can  bind  itself;  and  act  in  any  respect^  only 
by  its  agents  ;  and  may^  unless  its  charter  restrain  its  power 
in  this  respect;  without  seal;  authorize  an  agent  to  bind  it. 
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157.  2d.  Name  and  residence  of  the  party  insured.  The 
policy  most  show  in  whose  favor^  or  for  whose  benefit  and 
me  it  is  made;  either  by  expressly  naming  the  parties,  or 
by  implication,  as  in  policies  ^^/or  whom  it  may  concern ;^^  as 
DO  one  bat  the  party  thus  specifically  named,  or  intended 
by  the  ^^  general  words^^  has  any  rights  under  the  policy. 
(731,  13S3.) 

158.  3(2.  Peril  or  risk  insured  against.  The  peril  must 
be  distinctly  specified  or  limited,  as  in  firepolicieSy  ^^  against 
all  such  immediate  loss  or  damage  as  may  occur  by  fire  to 
the  property  specified.^'  "  The  risk  is  of  the  essence  of 
insurance  properly  so  called ;  it  is  the  principal  ground  of 
the  contract,  which  would  cease  from  the  moment  that  de- 
prived it  of  the  aliment  that  gives  it  life." 

159.  4th.  Subject  or  interest  covered  by  the  insurance. 
The  subject  covered  may  be  a  valuable  property,  interest  or 
contingency,  and  must  appear  upon  the  face  of  the  policy ; 
and,  as  the  contract  will  embrace  no  other  subject  or  interest 
than  that  described  in  the  policy,  its  validity  will  depend 
upon  the  sufficiency  of  the  description ;  a  description  by 
which  the  subject  or  interest  may  be  distinguished  and  iden- 
tified will  be  sufficient.     (653,  et  seq.) 

160.  5th.  LoccUion.  The  location  o{  the  property  cov- 
ered by  the  policy y  or  containing  the  property  covered,  or 
embracing  the  interest  covered,  should  be  stated  with  suffi- 
cient accuracy  to  be  readily  found  and  clearly  identified,  or 
defined.  The  early  English  policies  locate  the  property  at 
risk  as  follows :  "  Property  in  the  policy  particularized, 
named,  and  described  in  the  place  or  places  herein  set  forth j  and 
not  elsewhere!^ 

161.  Qth.  Amount  of  maximum  liability.  The  liability  of 
the  underwriter  is  limited  by  the  amount  specified  to  be  cov- 
ered by  the  policy.  It  may  be  less,  but  can  never  be  more  ; 
it  may  be  applied  to  one  or  more  subjects  or  interests,  or  to 
successive  subjects,  as  in  ^^  open  fire  policies ;^^  it  may  also 
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be  limited  by  the  terms  of  the  contract  to  a  certain  propor- 
tion only  of  the  value  of  the  subject,  as,  one-hal/y  two-thirds^ 
three-quarterSy  as  in  mutual  policies. 

103.  7  th.  Consideratiofiy  premiumy  rate  per  cent.y  amount. 
The  premium  is  usually  the  consideration^  and  should  be  set 
forth  in  the  policy  with  the  rate  per  cent,  and  amount. 

In  the  customary  forms  of  policies  the  payment  of  the 
consideration  is  acknowledged,  and  imports  a  settlement  by 
cash  or  note,  or  both,  of  the  premium  simultaneously  with  the 
delivery  of  the  policy.     (77S.) 

163.  8th.  Duration  of  liability.  The  duration  of  liability, 
in  fire  policies,  should  always  be  limited  to  some  specified 
period  of  time,  as  thirty  daySy  six  montJiSy  Jive  yearSy  as  the  case 
may  be. 

In  warehouse  policieSy  where  goods  are  received  and  dis- 
charged constantly,  it  is  customary  to  make  the  entries  as  to 
the  subjecty  the  amount  covered,  and  rate  of  premiums  and  the 
date  of  the  commencement  of  the  risk,  and  leave  the  ^^  time 
undeclared  '  until  such  time  as  the  insured  goods  shall  be  re- 
moved or  sold,  when  the  premium  is  estimated  for  the  time 
^^  at  risk,''  and  so  entered.     (310.) 

104.  9th.  Date  of  commencement  and  termination  of  the 
risky  with  day  and  hour.  In  no  species  of  written  contract  is 
the  insertion  of  the  date  (hour,  day,  month,  and  year  of  the 
commencement  and  termination  of  the  risk)  more  essential 
than  in  the  contract  of  insurance.  The  liability  of  the  com- 
pany for  loss  not  unfirequently  hangs  upon  the  day,  some- 
times even  upon  the  hour,  of  the  termination  of  the  risk. 

The  customary  form  is  ^^from  twelve  o^clock  noon  "  of  the 
day  of  commencement  ^^ until  twelve c^clock noon"  of  the  day 
of  termination.     (840  et  seq.) 

105.  lOth.  Conditions  and  stipulations  of  the  contract. 
Parties  to  a  contract  of  insurance  may  insert  in  the  policy 
what  conditions  they  please,  provided  there  be  nothing  therein 
contrary  to  the  criminal  code  or  public  policy.     Any  words  . 
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■uitable  to  indicate  the  intention  of  the  parties  may  be  nsed 
in  the  creation  of  the  contract. 

In  fire  policies  it  is  customary  to  refer  to  conditions  aod  stip- 
olations  indorsed  upon^  contained  in^  or  otherwise  annexed  to 
the  instrument  ^^  as  forming  a  part  thereof/'     (SOO.) 

What  is  contained  in  the  body  of  the  policy y  or  written 
upon  ity  purportiog  to  belong  to  it^  at  the  time  of  subscription, 
is  a  part  of  the  contract,  and  is  adopted  by  the  signature, 
whether  the  words  are  in  the  margin,  or  written  transversely 
or  indorsed. 

A  policy  may  refer  to  records,  or  other  papers,  so  as  to 
make  them  a  part  of  the  written  contract. 

166  nth.  Subscription  or  counter-subscription  by  the 
agefU.  The  policy  must  be  subscribed  by  the  officers  of  the 
company,  in  conformity  with  the  requirements  of  the  charter ; 
UBually  by  the  secretary,  the  other  names  being  printed  in 
fac-simile.  In  policies  which  are  ^^  not  to  be  valid  until  coun- 
tersigned by  the  duly  authorized  agent  of  the  company,''  the 
signatures  of  the  officers  are  thus  printed,  and  the  policy 
becomes  valid  only  when  countersigned  by  the  agent.  Thus 
the  policy  is  in  the  nature  of  a  deed-poUj  which  is  only  of  one 
part,  and  the  sole  deed  of  the  grantor.  The  words  are  his, 
bind  him  only,  and  are  to  be  taken  most  strongly  against  him 
and  in  &vor  of  the  grantee,  thus  differing  essentially  from  an 
indenturej  which  bars  either  party  from  excepting  to  any- 
thing contained  in  it;  each  is  estopped  from  disputing  the 
validity  of  any  part. 

Hence,  it  is  not  necessary  that  the  policy  should  be  signed 
by  both  parties;  the  signature  of  the  underwriter,  or  his  agent, 
or  attorney  alone^  is  sufficient.  No  seal  is  necessary,  unless 
made  so  by  the  requirements  of  the  policy. 

The  countersigning  of  a  policy  of  insurance  ^^  by  the  duly 

authorized  agentj^  although  expressly  required  under  its  terms, 

may  be  dispensed  with  when  the  intention  to  execute  is  suffix 

ciently  plain. 
5 
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167.  12th.  Date  of  subscription.  This  is  only  pre- 
sumptive, not  conclusive;  of  the  facts  it  attests.  The  ac- 
tual date  of  execution  may  be  shown  by  parol  evidence^ 
though  different  from  that  which  the  policy  bears.  (See 
date;  846.) 

168.  ISth.   U%  S.  Revenue  Stampj  as  requii*ed  by  law. 


CONDITIOIfS  OF  IISE  POLICY.    . 

169.  The  various  specific  conditions^  printed  or  written, 
attached  to  the  insurance  policy,  result  from  the  peculiar  nature 
of  the  contract.  They  are  simply  stipulations  for  the  pro- 
tection of  the  underwriter  against  fraud,  which  the  insured, 
by  his  acceptance  of  the  policy,  agrees  to  observe  during  its 
coutinuance. 

They  have  been  found  to  be  necessary  to  the  business,  have 
arisen  out  of  and  grown  up  with  the  business,  and  are  in- 
separable from  it,  and  are  now  ingrafted  into  the  policy  as  a 
part  of  the  system. 

1 70.  In  this  connection  Lord  St.  Leonards  says : — 

"The  courts,  observing  bow  very  often  companies  of  this  nature 
(insarance)  bave  been  subjected  to  frauds,  will  carefully  guard  them  against 
fnad,  and  will  give  effect  to  anj  part  of  the  contract  which  has  this 
object.  Nay,  more,  it  is  from  the  very  advice  given  in  courts  of  law  that 
the  companies  have  endeavored  to  protect  themselves  bj  those  stringent 
provisions  which  we  so  usually  find  in  policies  of  insurance." 

171.  In  the  early  days  of  fire  insurance,  both  in  Eng- 
land and  America,  in  addition  to  the  conditions,  stipulations, 
and  exceptions  embodied  in  the  policy  itself,  prior  to  the 
subscription,  various  other  ^^  proposals  for  insurance  ^^  are 
referred  to  as  the  basis  upon  which  the  insurance  is  to  be 
taken.  These  proposals  were  what  are  now  known  as  '^  con^ 
ditions  of  insurance^^^  and  were  printed  upon  a  separate  sheet, 
a  copy  of  which  was  presented  to  each  insured  with,  and  as  a 
part  of,  his  policy.  Upon  this  practice  many  important  deci- 
sions of  the  courts  have  been  predicated. 

The  placing  of  these  ^^  proposals  for  insurance  ^^  upon  the 
same  sheet  with  the  policy  was  first  adopted  in  this  country 
A.D.  1806,  evidently  copied  firom  the  policy  of  the  Phoenix 
Fire  Office  of  London,  then  having  an  agency  in  New  York, 
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and  presenting  the  anomaly  of  baying  the  same  conditions  in 
the  body  of  the  instnunent,  repeated  in  the  ^^  proposals  ;  " 
and  in  one  instance^  at  least^  varying  in  terms  sufGcientljr  to 
create  uncertainty;  if  not  doubt^  as  to  the  true  intent  of  the 
conation.     (4«S4  etseq^ 

These   canditUms   and  exceptions   have   been    constantly 
increiising  in  number  and  bearing  npon  the  rights  of  the 
insured  until  they*  have  provoked  comment  from  the  courts  of 
both  countries)  similar  to  the  following;  among  others,  viz. : — 

1 79.  Chapman,  J.^  says.  :• — 


"  Many  of  the  companiee  have  encumbered  their  policies  with  bo  many 
conditions  that  they  can  seldom  be  held  responsible  for  losses^  except  at 
their  own  option." 

WooDWARDy  C  J^  say&  of  dieae  conditions : — 

"  They  are  fonr  times  as  voluminous  as  the  policy  itself,  and  which,  if 
strictly  construed,  take  back  nearly  all  the  policy  grants,  and  leave  the 
assured  about  as  empty-handed  as  he  begaUb" 

DuTTON^  J.,  says  : — 

"  The  modem  policy  is  a  «09y  complicated  contract.  Before  executing 
almost  any  other  instrument  of  equal  perplexity,  the  parties  would  deem  it 
necessary  to  take  advice  of  able  counsel." 

FoBDy  J.;  Supreme  Court  of  K.  J.,  said  of  the  require- 
ments as  to  preliminary  proofa: — 

"  These  preliminary  proofs  have  no  relation  to  the  meriti,  and  are  never 
required  by  the  law :  they  are  the  consequence  of  special  conditions  woven 
round  the  policy,  like  a  bordering  of  network,  wherein  honest  and  in- 
cautious sufferers  by  fire  may  be  entangled  and  defeated  of  their  remedies 
possibly  in  one-half  of  the  losses  that  happen,  if  the  insurance  companies 
are  tempted  to  use  them  for  that  purpose." 

The  courts  view  these  conditions  as  of  three  kinds,  viz. : 
Conditions  precedent j  Express  conditions^  Implied  conditions. 

CONDmONS  PRECEDENT. 

173.  Conditions  precedent  are  those  which  are  to  be  per- 
formed before  the  obligation  commences.  It  is  a  warranty 
that  the  matter  stipulated  for  shcM  be  as  agreedy  and  can 


^ 
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generaDjr  be  exactly  performed ;  and  equity  wiQ  not;  ordinar- 
jIjj  interfere  to  avoid  the  consequences  of  non-performance 
for  any  cause. 

What  particular  form  of  words  was  necessary  to  make 
a  condition  precedent  in  a  contract  was  formerly  the  subject 
of  many  nice  and  subtle  distinctions ;  but  it  is  now  well 
settled  that  an  underwriter,  as  a  rule,  may  prescribe  any 
conditions  to  his  undertaking  that  he  pleases  (199);  and  if 
it  be  a  condition  that  a  constant  watch  shall  be  kept  on  the 
premises,  otherwise  the  policy  to  be  void,  if  the  insured  fail 
to  keep  such  watch  the  policy  ceases,  and  no  question  can 
arise  whether  compliance  affected  the  risk  in  any  way.  No 
laches  will  be  permitted,  and  due  diligence  must  be  used 
under  aD  circumstances  of  the  case. 

"  If  there  be  a  condition  precedent  to  do  an  impossible  thing,  the  obliga- 
tion becomes  single ;  bat,  however  improbable  the  thing  maj  be,  it  must 
be  compUed  with,  or  the  right  which  was  to  attach  on  its  being  performed 
does  not  vest/' 

'*  If  a  person  engage  for  the  act  of  a  itranger,  he  most  procure  the  act 
to  be  done,  unless  the  refusal  of  such  stranger  be  procured  by  the  other 
party," 

EXPRESS   CONDmONS. 

1 74.  Express  conditions  are  those  created  by  the  express 
words  of  the  contract.  Thus,  a  condition  in  the  policy  that 
the  application  is  true  is  an  express  condition ;  but  such  con- 
dition does  not  make  the  application  a  part  of  the  contract. 

IMPLIED   CONDITIONS. 

175.  Implied  conditions  result  from  the  nature  of  the  con- 
tract, and  are  such  as  the  law  supposes  the  parties  to  have 
had  in  mind  at  the  time  the  transaction  was  entered  into, 
though  no  condition  was  expressed.  Thus,  it  is  an  implied 
condition  of  the  insurance  contract,  that  it  is  free  from  mis- 
representation or  concealment,  whether  from  fraud  or  through 
mistake. 


r? 
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GENERAL  PRINCIPLES. 


1 70.  The  conditions  of  insurance^  if  contained  in  a  paper 
annexed  to  the  policy,  and  delivered  with  it,  need  not  be  ex- 
pressly referred  to  therein,  but  are  considered  prima  facie  a 
part  thereof. 

A  provision  inserted  in  a  policy,  with  consent j  after  it  is 
subscribed,  is  a  part  of  it. 

When  the  conditions  impose  restrictive  burdens  upon  the 
insured,  they  will  be  construed  by  the  courts  strictly  against 
those  for  whose  benefit  they  are  reserved,  as  they  are  held  to 
tend  to  narrow  the  range  and  limit  the  force  of  the  principal 
obligation. 

These  conditions  are  an  integral  and  controlling  part  of 
the  contract,  whether  referred  to  in  the  written  portion  or 
other  part  of  the  policy  or  not.  They  cannot  be  waived  or 
changed,  without  the  written  consent  of  the  underwriter  or 
his  agent,  indorsed  upon  the  policy  itself. 

177.  The  conditions  inserted  in  the  policy  of  any  one 
company  cannot  affect  or  override  those  in  the  policy  of 
another  company,  when  in  conflict  upon  the  same  risk.  The 
liability  of  each  company  is  to  be  measured  only  by  its  own 
stipulations. 

178.  Emerioon  says :  '^To  give  validity  to  insurance, 
it  must  be  contained  in  a  policy ;  and  this  policy  must  con- 
tain  no  agreement  repugnant  to  the  nature  of  the  contract.^^ 

1 79.  It  is  a  mistaken  idea  that  all  of  the  conditions  of  a 
policy  can  be  enforced,  merely  because  they  are  found  in  the 
contract.  It  is  patent  to  any  person  at  all  conversant  with 
law,  that  it  is  an  easy  matter  to  introduce  conditions  and 
stipulations  into  policies  which  are  valueless  in  a  legal  point 
of  view ;  and  many  of  the  fire  policies  of  the  present  day  abound 
with  such  exceptional  stipulations  and  conditions,  which  are 
in  direct  contradiction  to  the  intent  and  purpose  of  the  con* 
tract  (198),  and,  in  this  respect,  fuUy  warrant  the  strictures 
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of  Chief  Justice  Woodward,  Judge  Chapman  (179),  and 
many  other  jurists  who  might  be  quoted,  would  space  allow. 

1 80.  On  the  continent  of  Europe,  it  is  customary  to  have 
the  printed  conditions  of  the  policy  precede  the  written  por- 
tion, or  body,  of  the  contract.  In  English  and  American 
forms  of  policy,  the  conditions  always  follow  the  written  por- 
tion, or  body,  of  the  contract.  In  Massachusetts,  the  law  pro- 
yides  that  all  conditions  of  the  policy,  both  written  and 
printed,  shall  precede  the  signatures  of  the  subscribing  officers; 
and  it  is  held,  in  that  state,  that  the  stipulation  that  the 
'^  policy  is  made  and  accepted,  in  reference  to  the  terms  and 
conditions  herein  contained,  and  hereto  annexed,  which  are 
hereby  declared  to  be  a  part  of  this  contract,"  does  not  import 
into  the  contract  any  condition  not  set  forth  on  the  face  of  the 
policy. 

The  several  conditions  of  the  insurance  contracty  as  found 
in  the  customary  forms  of  fire  policies,  will  be  taken  up 
and  considered  seriatim^  under  their  respective  headings,  the 
standard  form  of  the  National  Board  of  Fire  Undeb- 
WRTTERS  being  adopted  as  the  basis. 


CONSTRUCTION  OF  THE  POLICY. 

181.  The  construction  of  the  policy ^  like  other  instnunents 
in  writing  (except  in  cases  where  ptxrcl  evidence  is  admitted); 
is  a  question  of  law^  the  determination  of  which  belongs 
exclusively  to  the  courts.  A  contract  embracing  so  many 
interests  and  parties^  and  liable  to  be  affected  by  so  many 
events,  cannot  but  be  subject  to  some  difficulties  of  construe- 
tiou;  however  skillfully  it  may  be  drawn. 

1 83.  There  is  a  distinction  by  the  courts  in  cases  where 
the  preparation  of  an  instrument  belongs  to  a  party  to  become 
liable  under  it ;  such  party,  it  is  held,  ought  to  be  more  strictly 
dealt  with.  Insurance  contracts  come  within  the  principle 
that  ^^  exceptions  of  risks  are  to  be  taken  more  strongly 
against  the  insurer^  for  whose  benefit  such  exceptions  are 
intended.'' 

1 83.  Stipulations  implied  by  the  language  of  the  policy 
of  insurance  are  as  much  a  part  of  the  instrument  as  any  of 
its  express  provisions. 

1 84.  Insurances  are  always  presumed  to  be  made  in  the 
manner  in  which  they  ought  to  have  been  made. 

185.  All  contracts  are  interpreted  by  the  laws  of  the 
place  where  they  are  made,  except  those  concerning  lands 
lying  in  another  state,  which  will  be  governed  by  the  laws  of 
such  state,  and  (exc^t  that  such  contracts  as,  by  their  terms, 
are  to  be  performed  out  of  the  state  where  made)  are  to  be 
construed  and  controlled  by  the  law  of  the  place  where  they 
are  to  be  performed. 

Construction  by  the  courts  is  of  two  kinds,  strict  or  literaly 
and  liberal  or  equitable. 
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186.  A  strict  or  literal  construction  limits  the  application 
of  the  provisions  of  the  instrument  to  cases  clearly  described 
bj  the  words  used  therein. 

1  Sy.  A  liberal  or  equitable  construction  is  one  by  which  the 
letter  is  enlarged  or  restrained  so  as  more  effectually  to 
accomplish  the  end  in  view. 

188.  When  conditions  are  liberally  construedy  a  strict 
performance  is  also  required  ;  and  when  a  strict  construction 
is  required,  a  non-exact  performance  is  allowed. 

1 89.  The  leaning  of  the  courts  is  towards  a  liberal  con- 
struction of  contracts  of  insurance  ui\der  any  circumstances  ; 
and,  as  was  said  of  conditionSy  they  will  be  construed  strictly 
against  those  for  whose  benefit  the  reservations  in  the  policy 
are  made. 

190.  Where  a  policy  coDtained  the  following  clause :  "  It  is  expreselj 
•greed  that  the  assured  is  to  keep  eight  backets  filled  with  water  on 
the  first  floor  where  the  machinerj  is  ran,  and  four  in  the  basement  by 
the  reseryoir,  ready  for  ose  at  all  times  in  case  of  fire."  Held,  that  this 
coald  not  be  considered  either  as  a  condition  or  proviso  ijl  the  policy,  but 
was  an  express  agreemerU  on  the  part  cf  the  aeswred,  and  which  must  be 
construed  like  other  agreements.  The  rule  for  the  construction  of  such  an 
agreement  is,  that  while  the  assured  will  not  be  held  to  a  Uteral  eampUance 
with  the  warranty,  as,  for  instance,  in  keeping  the  buckets  filled  with  water 
during  the  winter  season,  when  no  fires  were  allowed  in  the  building,  which 
might  be  impossible,  and  could  not  have  been  contemplated  by  the  parties ; 
yet  it  is,  under  such  agreement,  incumbent  on  the  assured  to  keep  the  re- 
quired number  of  buckets  in  good  and  serviceable  condition,  at  the  places 
designated,  ready  for  instant  use,  a  failure  to  do  which,  should  a  fire  occur, 
would  prevent  a  recovery  upon  the  policy."  This  is  evidently  a  very 
liberal,  as  well* as  Uteral,  construction  by  the  court,  of  an  express  stipula- 
tion, and  is  in  direct  confiick  with  the  ruling  of  section  179. 

PRINCIPLES   OF  CONSTRUCTOIN, 

191  •  The  principles  of  construction  are,  that  if  the  clauses 
of  the  instrument  be  clear  and  unambiguous,  the  courts  will 
not  admit  extraneous  evidence  to  contradict,  to  vary,  or  to 
explain  them,  for  ^*  it  is  not  permitted  to  interpret  that  which 
does  not  need  to  be  interpreted."     If,  on  the  contrary,  they 
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are  ambiguoas  or  obscare,  the  courts  may  resort  to  anj  means 
of  explaining  them  which  may  be  supplied  bj  either  the  rules 
of  common  law,  the  general  usages  of  trade^  or  the  particular 
circumstances  of  the  case. 

The  subject-matter  of  the  contract^  and  the  situation  of 
the  parties,  are  to  be  fully  considered  with  regard  to  the  sense 
in  which  the  language  is  used. 

193.  The  provisions  of  a  policy  are  not  subject  to  be 
contradicted  and  superseded  by  evidence  of  what  took  place 
between  the  parties  at  the  time  of  making  it,  or  of  what  facts 
were  known  to  the  agent  or  underwriter. 

THE  INTENTION. 

193.  The  subject-matter  of  marine  and  fire  insurance 
and  other  mercantile  contracts,  makes  it  necessary  to  go  out  of 
the  written  instrument,  in  order  to  interpret  it,  more  fre- 
quently than  in  most  other  contracts.  Hence,  facts  and 
circumstances  outside  of  the  instrument  may  be  proved  to 
discover  the  intention  of  the  parties ;  but  the  courts  are  always 
cautious  of  going  out  of  the  policy  for  evidence  as  to  its  con- 
struction. 

194.  The  actual  intention  of  the  parties  is  the  controlling 
principle  from  which  all  special  rules  of  interpretation  flow, 
and  to  which  they  are  all  subsidiary  and  subordinate.  Hence, 
all  contracts  ajre  to  be  construed  so  as  to  give  complete  effect 
to  the  intention  of  the  contracting  parties,  when  this  can  be 
done  consistently  with  the  rules  of  law ;  but  it  must  be  the 
intention  as  expressed. 

195.  Chancellor  Kent  says  : — 

"  The  true  principle  of  sound  ethics  is  to  give  the  contract  the  sense 
in  which  the  person  making  the  promise  believed  the  other  party  accepted 

it." 

In  construing  a  contract^  a  provision  whereby  an  obliga- 
tion is  imposed  by  one  party  upon  the  other  is  to  be  taken  in 
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the  sense  in  which  that  other  may  fairly  be  supposed  to  have 
ooderstood  it. 

196.  While  "  the  intention  of  the  parties  is  the  pole-star 
of  construction/'  the  intention  must  be  found  expressed  in  the 
contract,  and  be  consistent  with  rules  of  law.  The  court  will 
not  make  a  new  contract  for  the  parties  ;  nor  will  words  be 
forced  from  their  real  significance. 

19y.  When  the  terms  of  the  policy  are  all  clearly  defined^ 
thej  are  held  to  contain  the  true  intent  and  weaning  of  the 
parties,  and  will  be  so  construed. 

198.  The  predominant  intention  of  the  parties,  in  a  con- 
tract of  insurance,  is  indemnity;  and  this  intention  is  kept  in 
view  and  favored  in  putting  a  construction  upon  the  policy. 

I 

199.  As  the  contract  of  insurance  has  no  prescribed  and 
definite  form,  the  parties  are  at  liberty  to  select  their  own 
language  to  express  their  meaning ;  and  the  words  of  the 
policy  are  to  be  understood  in  their  general,  ordinary,  and 
popular  sense,  unless  a  mercantile  usage j  which,  from  its 
nature,  the  parties  are  presumed  to  know,  and  the  court  is 
l)ound  to  follow^  has  affixed  to  them  a  different  import. 

OF  PRINTED   FORMS. 

900,  Em£RIGON  says  : — 

"  Bat  theee  printed  clatuet  are  not  in  everj  instance  to  be  construed  to 
letter;  they  most  be  interpreted  according  to  law  and  custom." 


Where  the  written  and  printed  clauses  of  a  policy  are 
inconsistent  with  each  other,  one  of  them  must  give  way. 
Hence,  in  determining  the  construction  of  written  instruments 
consisting  of  a  printed  fomij  the  blanks  of  which  are  filled 
ui  manuscript,  the  words  superadded  in  writing  are  entitled  to 
We  a  greater  effect  attributed  to  them  than  the  printed 
^^^ds,  and  may  supersede  them,  inasmuch  as  the  written 
words  are  the  immediate  language  and  terms  selected  by 
the  parties  themselves  for  the  expression  of  their  meaning, 
Wid  are  necessarily  inserted  from  design.     The  printed  words 
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maj  not  express  the  intention  of  the  parties ;  the  written 
certainly  do. 

901.  Emebigon  sajs  again  : — 

"  It  IB  permitted  to  derogate  from  the  printed  cUaseB ;  and  one  is 
judged  to  derogate  from  them,  from  the  fact  alone  that  the  written  claoMB 
are  repugnant  to  them." 

Judge  Washington  says : — 

"  If  the  written  clause  yaries  from  the  printed,  it  is  evidence  of  a 
special  contract  made  in  that  particular  case,  difierent  from  the  usual 
contract  of  insurance ;  and  it  must  necessarily  be  considered  as  the  rtdL 
agreement  of  the  parties.  If  the  written  and  the. printed  clauses  can  be 
reconciled  bj  anj  fair  construction,  it  ought  to  be  done ;  if  thej  cannot, 
the  former  must  prevail." 

303.  When,  by  the  printed  conditions  of  the  policy,  the 
company  stipulates  that  it  would  not  be  liable  ^^  for  any  loss 
or  damage  caused  by^  or  consequent  upon,  the  bursting  or 
collapsing  of  a  steam-boiler  or  steam-pipe,"  while  the  written 
portion  specifically  insured  the  steam-engine  upon  the 
premises.  Held :  that  the  written  clause  must  prevail ;  and 
that  the  underwriter  was  liable,  although  the  fire  which 
destroyed  the  insured  property  was  caused  by  an  explosion  of 
the  steam-boiler.'^ 

OF  TEBMS  OB  WORDS  USED. 

303.  The  terms  used  in  the  insurance  contract  are,  for 
the  most  part,  those  in  ordinary  acceptation  among  business 
men,  and  should  be  construed  in  the  sense  which  the  known 
usage  of  trade,  or  practice  among  underwriters,  has  given 
them. 

When  words  are  manifestly  inconsistent  with  the  declared 
purpose  and  object  of  the  contract,  they  may  be  rejected,  or 
when  words  are  omitted  so  as  to  defeat  the  effect  of  the  con- 
tract, they  will  be  supplied  by  the  obvious  sense  and  inference 
from  the  contexts ;  and  when  words  admit  of  two  senses,  that 
which  gives  effect  to  the  design  of  the  parties  is  preferred  to 
that  which  destroys  it ;  and  it  is  held  that,  where  there  is  an 
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expression  in  a  policy  capable  of  two  equally  reasonable  inter- 
pretations^ that  one  must  be  adopted  which  is  more  favorable  to 
the  msared;  for  the  language  of  the  policy  is  that  of  the  insurers ; 
and  if  they  have  left  their  design  doubtfnl  by  using  obscure 
language^  the  construction  will  necessarily  be  unfavorable  to 
them.  In  this  connection  Lord  Bacon  says :  ^^  It  is  a  rule 
not  to  be  resorted  to,  nor  to  be  relied  on^  but  when  aD  other 
rales  of  exposition  fail/' 

S04.  A  court;  in  selecting  among  different  meanings  of 
which  the  phraseology  is  susceptible;  will  avoid  such  as  are 
abfiord;  or  lead  to  unreasonable  or  inconvenient  consequences, 
or  as  would  render  the  insurance  illegal  or  void. 

FORFErrURES. 

905.  **  Forfeitures  are  odious  to  the  laWj  and  in  enforcing 
them  courts  will  never  search  for  that  construction  of  language 
which  must  produce  a  forfeiture^  when  it  will  bear  another 
reasonable  construction  which  will  not  produce  such  a  result.'' 

The  right  to  insist  upon  a  forfeiture^  for  breach  of  condi- 
tion, is  stricti  juris ;  and  liberal  intendments  and  enlarged 
constructions  will  not  be  indulged  in  favor  of  such  forfeitures. 
They  must  be  brought  strictly  within  the  forfeiting  clause  of 
the  condition. 


(•  HM,  Sap.  Court  of  Michigan,  that  all  forfeUurea  are  odioas  in 
law,  and  are  enforced  onlj  when  there  is  the  clearest  evidence  that  that 
wiB  what  was  meant  hj  the  atipolationa  of  the  parties."  "  In  all  cases  of 
JvrfeUurt,  equity  will  relleye,  if  compensation  can  he  made,  and  the  default 
be  onlj  in  time.  The  true  ground  of  relief  in  such  cases  is  to  be  found  in 
the  intention  of  the  parties.  When,  from  the  nature  of  the  agreement,  the 
forfeiture  is  onlj  intended  as  a  eeeurity  that  the  consideration  shall  be  per- 
Idrmttd,  a  court  of  equity  may  relieve,  for,  notwithstanding  they  do  so,  they 
give  the  party  that  which  he  stipulated  to  receive,  and  therefore  no  injury 
is  done.  But  when  the  relief  would  destroy  the  substance  of  the  contract, 
relief  cannot  be  granted,  for  no  precise  value  can  be  affixed  to  such  an  act." 
A  lessee  provides  for  %.fo7feUure,  and  an  entry  therefor,  if  the  rent  is  not  paid 
when  due.  Here  the  foffeiiure  has  no  other  object  than  to  secure  the  pay- 
ment of  the  rent.    Pay  the  rent  and  interest,  and  the  party  is  compensated. 
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USAGE. 

307.  The  construction  of  all  written  instroments  is  sub- 
ject to  be  affected  by  usage,  though  it  can  be  resorted  to  only 
where  the  law  is  doubtful  and  unsettled  ;  and  even  then  the 
construction  must  be  determined  by  the  usagey  and  not  by  the 
opinions  of  witnesses.  ^^  Custom  has  no  weight  when  incon- 
sistent with  equity." 

^08.  In  giving  construction  to  policies,  there  is  more  than 
ordinary  reference  to  established  usages  ;  and  those,  when 
ascertained,  and  found  suitable  applications  of  general  prin- 
ciples, or  not  inconsistent  with  them  or  with  the  tenor  of 
the  contract,  are  considered  authoritative  upon  the  parties. 
And,  for  this  reason,  the  contract  of  insurance  is  said  to  have 
a  liberal  construction.  But  a  general  usagCy  the  effect  of  which 
is  to  control  rules  of  laWj  or  which  contradicts  a  settled  rule  of 
commercial  law,  is  inadmissible. 

309.  The  evidence  of  usage  is  received  for  the  sake  of 
ascertaining  the  sense  of  the  parties  by  their  contract  made 
with  reference  to  such  usage ;  for  the  custom  then  becomes 
part  of  the  contract. 

"  Jurisprudence,''  says  Mr.  Phillips,  "  abounds  in  illus- 
trations of  the  meaning  of  words  and  phrases  used  in  contracts, 
being  determined  by  evidence  of  usageJ^ 

310.  Usage  must  be  reasonable,  uniform j  certain j  and  con- 
formable to  law  J  as  weU  as  applicable  to  fire  insurance.  It  may 
be  admissible  to  explain  what  is  doubtfti) ;  it  is  never  admissible 
to  contradict  what  is  plain  and  free  from  ambiguity  ;  other- 
wise parties  may  be  arbitrarily  held  to  mean  differently  from 
what  they  have  written ;  nor  can  usage  be  effectual  to  render 
void  an  express  contract  for  a  valuable  consideration. 

31 1.  The  rule  of  evidence  in  regard  to  usage  is  the  same 
in  policies  of  insurance  as  in  other  contracts ;  they  are  ad- 
mitted to  explain  and  interpret  the  policy,  but  not  to  control 
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or  contradict  its  obvious  meaning,  nor  to  alter  or  oppose  a 
general  principle  or  rule  of  law.  The  courts  will  not  readily 
adopt  these  usages^  because  they  are,  not  unfrequently, 
founded  in  mistake.  Justice  Story  says  :  "  Such  proof  is 
always  to  be  admitted  with  cautious  reluctance,  and  to  be 
watched  with  scrupulous  jealousy.'' 

919.  In  ambiguous  portions  of  the  insurance  contract 
usage  is  sometimes  permitted  to  control  as  to  the  intent  of  the 
parties,  not  unirequently  modifying  the  wording  of  the  policy, 
but,  to  be  binding  upon  the  underwriter,  such  tisage  must  be 
definit^^  generalj  uniformj  and  well  established ;  and  full  proof 
of  such  usage  is  an  indispensable  requisite  to  its  admission. 

313.  li  usage  be  not  directly  known  to  the  parties  to  the 
contract,  it  will  still  be  binding  upon  them,  if  it  appears  to  be 
BO  general  and  well  established  that  knowledge  of  it  may  be 
presxmied. 

314.  Terms  of  trade  are  presumed  to  be  used  in  the 
meaning  of  the  trade ;  and  the  usages  of  the  trade  are  ex- 
pressly included  in  the  policy,  since  the  meaning  or  describing 
of  a  risk  comprehends  the  usages  incidental  to  it. 

3  IS.  Insurers  are  presumed  to  know  the  usages  of  trade; 
and  when  a  term  is  used  having  a  limited  meaning  in  the 
trade,  and  in  a  policy  issued  to  one  in  that  trade,  or  in  one 
closely  connected  with  it,  both  parties  must  be  assumed  to 
have  understood  the  term  in  the  sense  in  which  it  is  used  in 
such  trade.  Evidence  to  prove  such  usage  is  always  ad- 
missible. 

316.  Common  words  and  phrases  in  contracts  of  insurance 
are  presumed  to  be  used  in  their  ordinary  meaning.  If  a 
word  or  phrase  be  used,  not  belonging  to  the  common  vernac- 
ular language,  its  meaning  must  be  determined  by  evidence 
introduced  for  that  purpose. 

317.  The  meaning  of  technical  wordSy  or  common  words 
and  phrases  used  in  a  technical  or  local  sense,  and  of  words 
other  than  the  common  words  of  the  language,  is  for  the  jury. 
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318.  Proof  of  usage  among  commiBsion  merchants,  in 
the  matter  of  insuring  goods  consigned  to  them,  is  held  to  be 
admissible. 

319.  A  general  usage  may  be  superseded  by  a  heal  usage  ; 
but  local  custom  or  usage  among  underwriters,  not  communi- 
cated to  the  insured,  nor  of  such  notoriety  as  to  afford  any 
presumption  of  knowledge  on  his  part,  is  not  admissible. 

930.  A  distinct;  additional,  independent  stipulation,  not 
comprehended  in  or  covered  by  the  language  of  the  policy^ 
cannot  be  introduced  into  it  by  proof  of  usage. 

931.  Proof  oiusagCy  as  to  the  meaning  of  words,  must  he 
by  facts f  such  as  instances  of  its  observance. 

33S.  The  true  test  of  usage  is  its  having  existed  a  suffi- 
cient length  of  time  to  have  become  generally  known,  or 
warrant  a  presumption  that  contracts  are  made  in  reference 
to  it. 

No  usage  of  a  company,  not  even  an  express  agreement 
of  the  parties  made  previous  to,  or  at  the  time  of  the  execu- 
tion of  the  policy,  can  be  admitted  to  explain,  modify,  or 
control  the  written  contract  Both  parties  must  stand  or  fidi 
by  the  policy  as  written,  unless  mbtakes  or  fraud  can  be 
shown. 


VARIOUS  KINDS  OF  IN"SURANOE. 


JOmT-STOCK  OR  PROPRIETARY  INSURANCE. 

333.  JoinU^tock  companies  are  usually  incorporated, 
either  under  general  laws^  or  by  special  enactment,  with  a 
specified  amount  of  capital,  limited  by  the  act  of  incorpora.- 
tion,  and  divided  into  shares  subscribed  for  and  owned  by 
stockholders  or  proprietors^  and  transferable  by  them  like  other 
stocks,  and  liable  for  the  debts  of  the  corporation.  Such 
stock  may  be  either  paid  up  in  full,  or  by  part  cash  and  the 
remainder  in  notes,  subject  to  call  at  any  time,  as  set  forth  in 
the  charter. 

Unlike  mutual  insurance^  the  business  is  entirely  at  the 
risk  of  the  proprietors,  and  for  their  own  profit,  or  loss,  as  the 
case  may  be  ;  and  in  case  of  insolvency  the  liability  of  the 
stockholder  is  usually  limited  by  the  amount  of  stock  held  by 
him  at  the  time  of  such  insolvency.  In  some  states,  laws 
have  been  passed  making  stockholders  liable,  for  double  the 
amount  of  their  stock  subscriptions  j  and  in  others  share- 
holders are  made  individually  liable  for  the  debts  of  the  cor- 
poration in  excess  of  the  ability  of  its  subscribed  capital  to 
pay. 

The  form  of  policy  in  use  by  stock  companies  differs  some- 
what from  mutuals,  and  is  usually  as  follows,  viz. : — 

"Stock  Company.  No. 

(Vignette.) 

"  By  this  policy  of  insurance  the  Insurance  Com- 

pany, in  consideration  of  dollars  to  them  paid  by  the 

insured  hereinafter  named,  the  receipt  whereof  is   hereby 

acknowledged,  DO  IN8UBE,  etc.,  etc." 

6 
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MUTUAL   INSURANCE. 

• 

334*  The  contract  between  a  mutual  insurance  company 
and  a  party  insured  bj  it  is  somewhat  peculiar.  Under  this 
contract  the  insured  becomes  an  insurer,  and  liable  as  such 
for  his  pro-rata  share  of  the  losses  of  the  company,  including 
his  own,  whatever  portion  that  may  prove  to  be,  as  long  as  his 
policy  exists. 

The  insurance  is  always  for  a  term  of  time,  usually  five  or 
seven  years.  The  premium  is  paid  by  a  sum  in  cash  at  the 
outset,  and  a  deposit  note^  which  becomes  a  lien  upon  the 
land  as  well  as  the  dwellings  insured,  and  is  liable  for  any 
assessment  that  may  be  made  upon  it  for  the  payment  of  all 
losses,  including  the  insured's  own,  if  he  have  any.     (S37.) 

A  general  idea  can  be  gathered  from  the  following  excerpts 
from  a  mutual  insurance  company  charter,  viz. : — 

33tl.  Sec.  5.  Every  person  who  shall  become  a  member 
of  said  company  by  effecting  insurance  therein,  shall,  before 
he  receives  his  policy,  pay  such  sum  of  money  and  deposit  his 
promissory  note  for  such  iiirther  sum  of  money  as  shall  be 
determined  by  the  directors ;  and  said  deposit  note  shall  be 
payable  in  part  or  the  whole  at  any  time  when  the  directors 
shall  deem  the  same  requisite  for  the  payment  of  losses  or 
other  expenses.  And  at  the  expiration  of  the  term  of 
insurance,  the  said  note,  or  such  part  of  the  same  as  shall  re- 
main unpaid,  after  deducting  all  losses  and  expenses  during 
said  term,  shall  be  relinquished  and  given  up  to  the  maker 
thereof.  Provided,  nevertheless,  that  it  may  and  shall  be 
lawful  for  said  company  to  receive  from  the  insured  a  certain 
sum  in  fuU  for  insurance,  which  said  sum  shairbe  in  lieu  and 
place  of  a  premium  note  ;  and  the  insured  shall  not  be  liable 
to  said  company  during  the  continuance  of  his,  her,  or  their 
policy  for  any  assessment  or  further  payment ;  provided  that 
the  property  insured  aforesaid  shall  in  no  case  exceed  ten  per 
cent,  of  the  whole  amount  insured. 

S36.  Sec.  7.  Every  member  of  said  company  shall  be 
and  hereby  is  bound  and  obliged  to  pay  his  proportioii  of  off 
losses  and  expenses  happening  or  accruing  in  and  to  said  com- 
pany ;  and  all  buildings  insured  by  and  with  said  company, 
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together  with  the  right,  title,  and  interest  of  the  assured  to  the 
lands  on  which  they  stand,  shall  be  pledged  to  such  company  ; 
and  the  said  company  shall  have  a  lien  thereon  against  the 
insured  daring  the  continuance  of  his,  her,  or  their  policies ; 
and  said  lien  shall  extend  to  the  assignees  of  said  insured,  and 
shall  be  considered  the  same  in  law  as  though  the  insured  ex- 
ecuted a  mortgage  to  said  company  to  secure  the  payment  of 
his  proportion  of  all  losses  and  expenses  happening  or  accruing 
in  and  to  said  company. 

997.  Sec.  10.  If  it  shall  ever  happen  that  the  whole 
amount  of  deposit  notes  shall  be  insufScient  to  pay  the  losses 
occasioned  by  fire,  in  such  case  the  sufferers  insured  by  said 
company  shall  receive,  towards  making  good  their  respective 
losses,  a  proportionate  dividend  of  the  whole  amount  of  said 
notes,  according  to  the  sums  by  them  insured.     Any  member, 
npon  the  payment  of  the  whole  of  his  assessments  on  his 
deposit   notes,  and  surrendering  his  policy  before  any  sub- 
sequent loss  or  expense  has  accrued,  may  be  discharged  from 
said  company ;  but  no  person  shall  be  allowed  to  surrender 
his  policy  after  he  shall  have  sustained  a  total  loss  of  the 
property  insured  in  such  policy,  except  in  cases  where  the  by- 
laws of  the  company  may  authorize  such  surrender. 

938.  Sec*  12.  The  directors  shall  settle  all  losses  within 
three  months  after  they  have  been  notified  thereof;  and  when 
said  losses  shall  have  been  ascertained  and  adjusted  on  or 
before  the  first  day  of  August  in  any  year,  they  shall  be  paid 
by  said  company  on  the  first  day  of  December  then  next 
foUowing;  and  all  losses, '  which  shall  be  ascertained  and 
adjusted  between  the  first  day  of  August  and  the  first  day  of 
December  in  any  year,  shall  be  paid  by  said  company  on  the 
first  day  of  November  next  foUowing  the  first  day  of  December.. 
And  the  assured  shall  be  entitled  to  an  order  for  the  amount 
of  such  loss,  drawn  by  the  secretary  and  accepted  by  the 
treasurer  of  said  company,  on  interest  after  three  months  from 
notice  of  loss ;  but  in  estimating  damage  and  adjusting  losses, 
no  allowance  shall  be  made  for  any  gilding,  historical,  or  land- 
scape painting,  sketch;  or  carved  work. 

339.  Sec.  14.  In  case  any  building  or  buildings,  situ- 
ated upon  lease  lands  and  insured  by  said  company,  be 
destroyed  by  fire,  the  directors  may  retain  the  amount  of  the 
premium  note  given  for  insurance  thereof  until  the  time  for 
which  insurance  was  made  shall  have  expired ;  and  at  the  ex- 
piration thereof  the  assured  shall  have  the  right  to  demand 
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and  receive  such  part  of  said  retained  sum  or  sums  as  has  not 
been  expended  in  losses  and  assessments. 

330.  Mr.  SanforD;  late  Insurance  Commissioner  of  Mas- 
sachusettSy  says: — 

"  The  theory  of  mutual  insurance  is  unquestionablj  the  cheapest  and 
best.  Bat  the  theory  bears  practical  test  only  so  long  as  the  strain  comes 
on  one  side.  So  long  as  the  working  of  the  company  results  in  no  losses, 
all  goes  well ;  bat  as  soon  as  the  theory  is  pat  to  the  test  by  contribution 
to  losses  by  assessment,  the  company  is  pronounced  a  failure  and  is  almost 
sure  to  go  under.' 
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331.  While  mtUual  insurance  was  the  ^earliest  in  use,  the 
failure  of  so  many  mtttual  companies  has  led  to  the  gradual 
abandonment  of  the  plan  ;  and  the  few  remaining  corpora- 
tions, with  a  few  notal^  exceptions;  do  but  a  limited  amount 
of  business. 

Among  the  ^^ notable  exceptions"  is  the  Manufacturers' 
Mutual  of  BostoD,  which  for  years,  instead  of  making  assess- 
ments upon  its  members,  has  retui*ned  large  annual  dividends. 
This  is  to  be  accounted  for  by  the  fact  that  its  business  is 
largely  among  the  manufacturing  establishments  of  the 
Eastern  states,  upon  which  it  writes  freely  and  in  large  hues ; 
while  the  majority  of  mutual  companies  confine  their  business 
to  limited  localities  and  to  small  lines  upon  particular  classes 
of  risks  only,  in  which  they  do  not  get  the  breadth  of  average 
necessary  for  even  ordinary  success  in  underwriting. 

"mixed"  companies. 

333.  Some  mutual  companies  transact  business  upon  the 
hybrid  principle  of  stock  and  mutual  combined.  Certain  of  the 
members  of  the  company,  who  may  or  may  not  be  insured 
therein,  contribute  a  certain  amount  of  capital,  for  which  they 
hold  certificates  of  shares,  and  are  entitled  to  a  stipulated 
interest,  or  to  an  agreed  share  of  any  surplus  receipts  after 
the  payment  of  expenses  and  losses,  at  certain  periods. 

Another  form  of  mixed  insurance  is  found  in  the  charter 
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copied  herein  as  section  999,  where  provision  is  made  for 
pajment  of  premiums  in  fall  as  in  stock  insurance. 

3S3.  The  following  is  a  form  of  policy  of  the  Illinois 
MtUital  of  AUony  an  institution  that  had  a  prosperous  existence 
for  many  years  as  a  mutual  company ;  but  eventually  added 
the  slock  feature,  and  entered  upon  a  general  business, 
partaking  eagerly  of  Chicago  risks,  so  largely,  indeed,  that  it 
was  entirely  destroyed  in  the  great  fire  in  that  city,  1871 : — 

934.  THIS  POLICY  WriNESSETH, 

That  Whereas, has 

become  a  member  of  the  Illinois  Mutual  Fire  Insurance 
Company,  and  bound  and  obliged  himself,  his  heirs,  executors 
and  administrators,  to  pay  all  such  sum  or  sums  of  money  as 
may  be  assessed  by  the  directors  thereof,  pursuant  to  the  act 
incorporating  said  company;  and  also  secured  to  said  company 

the  sum  of dollars,  being  the 

amount  of  the  deposite,   or  premium,   for  insuring  the  sum 

of dollars, 

unto  him,  his  heirs,  executors,  administrators,  and  assigns,  on 
the  foUowing  property,  to  wit  :— 

(  Here  foUows  the  description  of  the  property.) 

Reference  being  had  to  his  application,  of  even  number 
herewith,  filed  in  the  office  of  the  company,  for  a  more 
particular  d^cription,  and  as  forming  a  part  of  this  policy, 
during  the  term  of  SIX  YEARS,  commencing  at  noon,  on 

the >_  day  of Eighteen 

Hundred  and and  ending  at  noon  on 

the  same  day  of  the  same  month.  Eighteen  Hundred . 

Now  BE  rr  known,  That  We,  the  Members  of  said  Com- 
panyj  for  and  in  consideration  of  the  premises,  do  hereby 

certify  that  the  said is  insured 

in  and  by  said  Company ^  upon  the  property  aforesaid,  in  the 

sum   of Dollars. 

And  We  do  therefore  promisCy  According  to  the  provisions  of 
said  Act,  to  pay  or  satisfy  him,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  the  said  sum  insured,  within  Three 
Months  next  after  the  said  property  shall  be  burnt,  destroyed 
or  demolished  by,  or  by  reason  or  means  of  FIRE,  and  notice 
thereof  given  as  required  by  the  Act  aforesaid,  during  the 
time  this  POLICY  shall  remain  in  force ;  unless  the  Directors 
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shall^  within  the  said  three  months,  determine  to  rebaild  or 
replace  the  property  destroyed.  And  We  do  further  promise^ 
That  when  and  so  often  as  the  property  aforesaii,  or  any  part 
thereof,  or  any  other  of  equal  value,  built  or  supplied  in  the 
room  thereof,  shall  happen  to  be  injured  by  means  of  FIREj 
such  damages  shall  be  made  good,  according  to  the  estimate 
thereof,  or  repaired  and  put  in  as  good  condition  as  the  same 
was  before  such  FIRE  happened.* 

PROVIDED,  That  if  it  should  happen  that  the  whole 
Stock  and  Contribution  of  the  said  Company  should  ever  be 
insufficient  to  pay  and  satisfy  all  the  losses  sustained  by  the 
Members  of  said  Company,  in  such  case  a  just  average  shall 
be  made,  and  the  payment  to  be  demanded  in  virtue  of  this 
POLICY,  shall  be  a  dividend  of  the  said  Stock  and  Contribu- 
tion in  proportion  to  the  sum  insured,  agreeably  to  the  tenor 
and  true  intent  of  the  Act  aforesaid. 

..^^A.,^  In  Witness  Whereof,  The  President  of  said  Com* 
•^  SEAL,  y  pany  has  signed  this  Policy,  and  the  Secretary 

^•^^^^^^    thereof  has    countersigned  the  same  at  Alton, 

the  — day  of in  the  Year 

of  our  Lord  One  Thousand  Eight  Hundred  and , 

President 


Secretary. 


*  In  egtimating  danuiges  for  Fumituro  injured  or  destrojed,  no  allowanoe  is 
made  for  mmical  instrumento  of  anj  kind,  nor  for  fiimilj  paintings,  nor  for 
articles  of  plate  or  plated  ware, — nor  is  anj  alloiranoe  to  be  made  for  books, 
maps,  or  pictures  of  any  kind,  onless  speciallj  mentioned  in  the  Policy. 

Insurance  is  in  no  case  made  on  more  than  two-thirdi  of  the  value  of  any 
builcUng,  nor  more  than  tme^alf  of  the  value  of  furniture,  or  one-hdff  of  the  least 
amount  of  stock  in  trade :  and  in  case  of  a  total  loss  the  Company  is  not  liable  to 
pay  more  than  two4hirdt  of  the  actual  value  of  the  buUding  at  the  time  of  its  loss, 
nor  more  than  ane-kaff  of  the  value  of  personal  property.  Partial  losses  are  paid 
in  full,  not  exceeding  the  amount  insured. 

GcTNPOWDBR  is  not  insurable, — and  in  case  a  greater  quantity  is  kept,  or  in 
a  manner  different  from  that  required  by  law,  the  Policy  covering  the  store  in 
which  such  powder  b  kept,  or  the  stock  therein,  is  void. 
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PARTICIPATION   INSURANCE.  ^*j 

^  939.  The  leading  feature  of  this  plan  is  to  accumiilate 

^^  boa  the  profits  of  the  busineBs  a  surplus  fundf  eqaal  in 
7  amouat  to  the  snbacribed  capital,  represented  by  scrip  cer- 
3      Hficaks,  bearing  interest.      The  portion  of  the  surplus  thus  ^ 

9  tet  ftpart  representing  profits  cannot  be  disposed  of  in  divi- 
.  'ieaia  to  stockholders.  As  soon  as  the  scrip  thus  issued 
I  preaches  an  amoaat  equal  to  the  capital,  the  farther  surplus 
9  Wprofita  are  to  be  applied  to  the  redemption  of  scrip,  in  the 
•      vder  of  its  issae. 

■  Irtr.  Anoell  calls  participation  companies  "  mixed  "  com- 
Ipanics. 

•1     33«.  The  following  is  the  plan  for  the 

DIVISION   OF   PHOriTS. 

.  Partia*  holding  policies  of  this  company  with  thew  pioriiloiis  thereon 
■If  parlidpate  in  the  net  proBI*  of  thebntineM  of  the  compuiy  tothe 
nicDt  or Ikree-foarlbs,  or  tmentg-fiM  per  cent,  thereof,  «a  hereinaftar 
prmMed  ;  except  when  the  worda  "  7%u  paUej/  doet  noi  entitU  the  tioldtr  to 
jmtie^aU  hi  tft«  profiu,'"  or  worda  of  elmilar  import,  are  endoiaed  on  taj 
policf,  in  which  cue,  the  holder  of  sack  pollCf  ahall  not  be  entitled  to 
Uf  mch  pftrtinpation. 

Fisn — WltUn  ono  month  after  the  expiration  of  each  jeai  commen- 
cing from  tat  of  May,  18S0,  the  proGta  of  the  boaineas  fur  the  fear  shall  be- 
Ucert^nod,  In  otder  to  dirido  and  distribate  the  same  to  the  companj  and 
poUe/-holdera  according  to  their  respectlTe  int«reata  therein.  These  profits 
shall  be  detsrmliied  Id  the  following  manner  -.^ 

Interest  at  the  rate  of  seven  per  cent,  p^  annum,  npon  the  capital, 
ISOD.OOO.  and  upon  whatever  amoatit  of  snrplns,  not  belonging  to  or  set 
^art  for  policy  oi  aciip-holdeTs,  and  then  remaining  ondivided,  ahall  be 
the  Arst  retained  and  aet  apart  as  the  property  of  the  company.  The  bal- 
iDce  of  Interest  received  or  accrued  during  the  year  on  loans,  indnding  the 
dlMonnta  on  loasee  pUd  before  matority,  and  the  amoant  of  premiums 
earned  daring  aneh  year  shall  than  be  ascert^ned,  and  the  snm  of  these 
■ball  be  considered  the  g:roea  receipts. 

The  general  expenses,  taxes,  loswe,  and  the  interest  paid  or  payable  to 
Krip-holden,  and  all  other  contingent  charges  and  lUbllitiee,  ahall  be  r^n- 
sUaied  gross  expenses ;  the  gross  expenses  being  deducted  from  the  gross 
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receipts :  the  balance  shall  be  considered  the  profits  of  the  business  for  the 
year,  and  this  estimate  shall  be  binding  and  conclosiTe  upon  all  parties 
entitled  to  participate  in  said  profits. 

Second. — One-fourth  of  the  ascertained  profits  as  aforesaid  shall  be 
annually  paid  to  the  stockholders  in  cash,  and  three-fourths  of  the  said 
profits  so  ascertained  shall  be  divided  to  policy-holders,  and  scrip  shall  be 
issued  to  them  for  such  sums  as  they  shall  be  respectively  entitled  to,  in 
proportion  to  the  amount  of  premium  paid  by  each,  which  scrip  shall  be 
entitled  to  such  interest,  not  exceeding  six  per  cent,  annually,  as  in  the 
judgment  of  the  Board  of  Directors  the  business  of  each  year  shall  warrant ; 
but  no  scrip  shall  be  issued  for  any  fractional  excess  over  even  fives  of 
dollars,  but  scrip  may  be  issued  for  three  dollars  or  four  dollars,  in  case  the 
amount  to  which  a  policy-holder  shall  be  entitled  shall  equal  one  of  these 
sums,  and  be  less  than  fiye  dollars. 

Third.— The  fund  represented  by  the  said  scrip  shall  be  applicable  to 
its  entire  extent,  if  necessary,  for  all  losses  and  expenses  exceeding  the 
earned  premiums  of  any  year,  each  later  annual  issue  of  scrip  to  be  first 
reduced  or  wholly  canceled,  before  any  previous  annual  issue  is  reduced, 
and  all  the  annual  issues  are  to  be  canceled  before  the  capital  of  the  com- 
pany, or  any  portion  thereof,  shall  be  applicable  to  such  losses,  and  the 
Board  of  IMrectors  shall  have  full  power  to  apply  said  fund  and  cancel  said 
scrip,  for  the  purposes  and  in  the  succession  aforesaid,  as  the  exigencies  of 
the  company  may  require. 

FoxTBTH. — The  scrip  shall  be  redeemable  as  follows :  whenever  the  fund 
represented  by  said  scrip  shall  exceed  Five  Hundred  Thousand  Dollars,  the 
Board  of  Directors  shall  thereafter  apply  the  excess  of  said  fund,  annually, 
towards  the  redemption  of  such  scrip,  commencing  with  the  earliest  in  date. 
Notice  of  the  redemption  of  the  scrip  shall  be  given  for  ten  days,  in  two 
daily  newspapers,  published  in  the  city  of  New  York,  and  no  interest  shall 
be  payable  on  such  scrip  after  the  time  mentioned  in  said  notice  for  the 
redemption  thereof. 

Fifth. — By  holders  of  policies  is  intended,  not  only  the  party  in  whoee 
name  the  policy  is  issued,  but  also  the  party  to  whom  the  same  is  assigned 
or  to  whom  the  loss  is  made  payable,  and  the  scrip  for  the  amount,  to  which 
the  premium  paid  entitles  the  holder,  may  be  issued  to  either,  at  the  option 
of  the  company. 

Sixth. — All  amounts,  the  scrip  for  which  shall  not  be  taken  before  the 
time  of  making  the  second  division  after  the  division  of  such  scrip  shall  be 
forfeited,  and  such  amounts  shall  be  the  property  of  the  company. 

.337.  The  other  conditions  of  the  policy  are  the  same  as 
the  ordinary  stock  form.  This  class  of  insurance  is  usoally 
limited  to  the  better  class  of  risks^  and  then  only  at  premiums 
rating  about  ten  per  cent,  above  the  non-participating  policies. 
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Unless  premiums  on  annual  policies  reach  some  ten  dol- 
lars, the  chance  for  scrip  is  small.  And  in  cases  of  term  pol- 
icies— three  years — ^unless  onct-third  of  the  premium  reaches 
some  eight  dollars,  no  scrip  would  be  earned. 

938.  The  large  marine  companies  divide  scrip  upon  a 
somewhat  similar  plan  ;  and  in  the  aggregate  transactions  of 
a  heavy  shipping  house,  the  amount  of  scrip  earned  frequently 
reaches  a  large  sum,  and  it  has  been  the  custom  for  the  ship- 
per to  insure  for  the  owner  and  retain  the  scrip  as  his  per- 
quisite. 

939.  Where  the  case  was  that  of  an  agent  of  a  Western 
raihoad  company,  employed  to  purchase  rails  in  England  and 
ship  them  to  this  country.  The  cargo  arrived  in  safety  ;  but 
in  the  settlement  of  accounts  between  agent  and  principal,  the 
latter  was  charged  with  the  insurance  premium  in  full,  whereas 
the  agent  had  received  a  scrip  dividend  of  two  thousand 
^ht  hundred  doUarSy  which  was  claimed  by  the  railroad 
company  but  resisted  by  the  .  agent,  in  which  he  held  himself 
to  be  fully  justified  under  a  rule  established  by  the  New  York 
Chamber  of  Commerce.  The  New  York  Court  of  Appeals 
held  that  ^^  where  insurance  scrip  is  realized  by  an  agent 
upon  transactions  undertaken  for  employers,  it  belonged  to 
the  principal,  and  is  simply  a  repayment  of  an  excessive  rate 
of  premium.^ 

940.  This  plan  of  insuring  is  practiced  by  a  number  of 
tk®  New  York  city  fire  companies,  the  most  prominent  of 
which  is  the  "  Continental,"  which  company  commenced  the 
>Mue  of  scrip  in  1857,  and,  in  1864,  redeemed  the  issues  of 
^8^7  and  1858  at  par,  and  has  continued  to  redeem  the 
■<irip  of  one  or  more  years  annually  since,  until  the  occur- 
rence of  the  Chicago  fire  of  1871,  when  the  losses  of  the 
company,  some  $1,200,000,  were  paid  entirely  out  of  the 
scrip  accumulations  and  surplus,  leaving  the  capital  intact. 


^ 

^ 
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I 


PERPETUAL    INSURANCE. 

341.  As  the  term  indicates^  perpetual  insurance  is  a 
continuous  insurance,  without  limit  as  to  time,  upon  the  pay- 
ment of  a  single  premium  or  deposit,  the  amount  of  which  is 
nsrudly  fixed  at  about  ten  anntud  preminms  for  the  same  risk. 

The  rate  for  the  permanent  insurance  of  first-class  brick 
dwellings  in  the  citj  of  New  York  is  two  and  a  half  per  cent.^ 
and  for  other  buildings  more  in  proportion. 

The  basis  of  the  premium  or  deposit,  as  an  indemnity, 
rests  entirely  upon  the  accumulative  principle,  by  compound 
interest,  as  in  life  insurance,  the  interest  furnishing  the  funds 
for  expenses  and  losses.  This  deposit  is  based  upon  the  sup- 
posed average  of  many  years  at  compound  interest. 

It  is  cheaper  to  the  insured  than  term  insurance ;  the 
cost  to  the  underwriter  is  about  the  same,  though  usually  not 
adequate  at  the  commencement,  except  under  unusually 
fiavorable  circumstances ;  but  it  becomes  remunerative  by  a 
length  of  time. 

Upon  cancellation  of  the  policy  by  the  insured,  the  deposit 
is  returned  less  a  deduction  otfive  per  cent.,  which  is  regarded 
as  a  fee.  If  the  canceUation  is  made  by  the  company,  the 
deposit  is  returned  in  ML 

Permanent  policies  have  been  in  use  in  Philadelphia  for 
more  than  a  century,  where  very  many  of  the  buildings  are 
insured  in  this  manner. 

943.  Perpetual  policies  are  issued  only  upon  selected 
risks — brick  or  stone  buildings— dwellings  preferred,  or  upon 
ground-rents,  mortgage,  or  other  liens  upon  such  property. 
FVame  buildings  are  never  so  insured. 

In  case  of  total  loss  of  the  property  insured,  the  policy  is 
thereby  canceled,  on  payment  of  such  loss.  In  cases  oi partial 
loss,  the  amount  paid  for  such  loss  is  deducted  from  the  amount 
insured,  as  in  term  policies ;  but  the  deposits,  or  so  much 
thereof  as  may  be  necessary  to  pay  such  partial  loss,  is  sunk 
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for  the  benefit  of  the  company.    (See  Sec.  VI.  of  Policy, 
944.) 

►.  The  following  is  a  copy  of  a  perpetual  policy  and 


conditions : — 


This  policy  of  insurance  witnesseth  that  the. 


Insurance  Company  of have  received  from 

of ,  the  sum  of dollars,  deposit  money 

to  indemnify  the  said for  all  damage  or  loss 

(not  exceeding  the  sum  or  sums  hereinafter  recited)  which 
may  hereafter  happen  by  reason  or  by  means  of  fire,  to  tha 
property  herein  described,  viz. : 

(Here  describe  the  property.) 


In  conformity  with,  and  upon  the  faith  of  survey  No. 


signed  by  the  assured, ,  and  filed  in  the 

office  of  said  company. 

Now  KNOW  ALL  MEN  BY  THESE  PRESENTS,  That  in  Con- 
sideration  of  the   premises,  the  capital  stock,  estates,  and 

securities  of  the Insurance  Company,  of 

,  shall  be  and  remain  forever  subject  and 

liable  to  pay,  make  good  and  satisfy  unto  the  said 


.,  heirs,  executors,  administrators,  or  assigns,  in 
the  maimer  and  subject  to  the  terms  and  provisions  specifically 
set  forth  in  the  conditions  of  the  said  company  hereunto 
annexed,  which  are  expressly  made  a  part  of  this  contract  of 
iiisorance,  aU  such  damage  or  loss  to  the  property  hereinbefore 

described,  not  exceeding  in  the  aggregate  the  sum  of 

doDarg^  which  may  hereafter  happen  by  reason  or  means  of 
fire. 


CONDITIONS  REFERRED  TO   IN  THE   POLICY. 

344.  The  conditions  are  inserted  in  extensOj  as  containing 
•ome  peculiarities  worthy  of  notice : — 

!•  Peraons  making  perpetual  insurance  with  this  Company,  on  a  Build- 

"^.  or  on  any  Ground  Rent  or  Mortgage  interest  in  respect  thereto,  shall 

^"P^t  a  certain  sum  for  every  one  hundred  dollars  so  insured,  according 

^  tile  greater  or  lees  haiard  of  the  Building  and  of  its  occupancy :  and  shaU 

^y  for  this  Policy  and  for  surveying  the  Building  not  less  than  three 
doUan. 

n.  A  survey  of  the  Building  to  be  insured,  or  in  respect  to  which  insur- 
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ance  is  to  be  effected,  shall,  if  within  a  convenient  distance  from  the  office 
of  this  Company,  be  made  by  a  person  employed  by  them ;  and  shall  be 
signed  by  the  applicant ;  and  in  case  the  boilding  is  not  conyenient  to  an 
agent  of  this  Company,  the  sarvey  shall  be  made  at  the  expense  of  the 
applicant,  by  a  competent  person  who  shall  make  oath  or  affirmation  to  tbe 
correctness  thereof,  before  some  magistrate  of  the  district  in  jj^hich  the 
Building  is  situated,  which  sarvey  shall  also  be  signed  by  the  applicant. 

III.  (Inciease  of  risks  as  in  the  ordinary  policy.) 

IV.  All  such  insurances  shall  be  subject  to  the  express  condition  that 
a  marketable  title  can  be  shown  to  the  premises,  and  that  the  Mortgage, 
Lien,  or  Ground  Rent  is  the  lien  or  first  incumbrance  thereon,  unless  other- 
wise expressed  in  this  Policy.  [This  section  also  includes  the  mortgage 
clause  with  subrogation  as  customary.] 

V.  Where  a  policy  issued  to  the  owner  of  a  Building  shall  be  duly 
assigned  to  the  holder  of  a  Mortgage  or  Ground  Rent  thereon,  as  collateral 
security,  no  subsequent  breach  or  non-compliance  with  these  Conditions 
by  the  owner  of  the  building,  without  the  knowledge  of  such  assignee,  shall 
avoid  the  insurance,  so  far  as  the  interest  of  the  latter  therein  shall  be  con- 
cerned ;  but,  in  case  of  any  such  subsequent  breach  or  non-compliance,  the 
insurance  shall  thenceforth  stand  in  all  respects  as  though  originally 
effbcted  on  such  Mortgage  or  Ground  Rent  specifically,  and  be  subject  to  all 
the  stipulations  and  provisions  contained  in  Condition  IV.  of  this  Policy. 

VI.  This  policy  shall  continue  in  force  for  so  long  a  time  as  the  deposit 
money  shall  remain  with  this  Company  (subject,  nevertheless,  to  the  other 
parts  of  these  Conditions) ;  but  any  person  assured,  being  the  owner  or 
proprietor  of  the  Building,  Ground  Rent,  or  Mortgage  insured,  and  also  the 
holder  of  this  Policy  may,  at  any  time,  reclaim  the  deposit  money,  which 
shall  be  paid  within  three  days  after  demand,  subject  to  a  deduction  of  five 

■  per  centum ;  but,  in  case  of  sale  or  assignment  of  the  property  insured,  if 
the  deposit  money  be  not  demanded  within  sixty  days  after  the  sale,  it 
shall  be  considered  as  sunk  for  the  benefit  of  this  Company. 

YII.  This  Company  may  at  any  time  and  in  all  cases  terminate  the 
insurance  and  cancel  this  Policy,  after  giving  tliirty  days'  notice  of  their 
intention  to  do  so ;  and  at  the  expiration  of  the  said  thirty  days  the  insur- 
ance shall  cease,  and  the  deposit  money  shaU  he  returned  without  deduction, 
on  the  surrender  of  this  Policy  to  the  Company. 

VIII.  Where  the  property  specifically  insured  hereby  shall  be  sold,  this 
Policy  shall  be  void,  unless  assigned  to  the  purchaser  at  the  execution  of 
the  deed;  and  in  such  case,  and  ajso  in  case  of  any  assignment  of  this 
Policy  as  collateral  security  for  a  Ground  Rent,  Mortgage,  or  other  Lien  on 
the  Premises  insured,  such  assignment  shall  be  brought  to  the  office  of  the 
Company  for  approval  within  thirty  days  thereafter,  or  the  Policy  shall  be 
in  like  manner  void.  The  Company  retain  the  right  to  approve  an  assign- 
ment, or  not,  at  their  option ;  in  the  latter  case  the  deposit' money  will  be 
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returned  without  dedaction,  on  soirender  of  Policy.    For  every  approval 
oftn  aadgnment  there  shall  be  paid  fiftj  cents. 

I'X.  Upon  the  death  of  the  assured,  this  Policy  shall  be  held  by  his 
executor  or  administrator,  in  trust  (except  In  the  case  of  a  Mortgage  or 
other  Lien  as  aforesaid),  for  his  heirs  or  devisees;  provided,  that  within  the 
>P*ce  of  twelve  months  thereafter,  such  executor  or  administrator  shall  give 
due  notice  to  the  Company  of  the  names  of  such  heirs  or  devisees,  and  the 
extent  of  their  respective  interests  in  the  property  insured,  which  shall 
then  1)6  indorsed  upon  the  Policy  by  way  of  declaration,  but  subject  to  the 
ftpproval  of  the  Company,  as  in  the  case  of  assignment;  and  the  same  shall 
be  <ione  in  case  of  any  subsequent  change  of  ownership  of  the  property 
inffored,  so  long  as  the  Policy  shall  be  held  by  such  executor  or  administrator. 
Any  assignment  of  the  Policy  thereafter  made  by  such  executor  or  admin- 
istrator shall  be  only  to  or  with  the  concurrence  of  the  persons  named  in 
floch  declaration. 

X  Unless  notice  of  all  other  insurances  on  the  property  specifically 

insured  by  this  policy  be  given  by  the  assured,  and  indorsed  on  this  policy 

or  otherwise  acknowledged  in  writing  by  the  Company,  this  Policy  shall  be 

Toid.    The  Company  shall  be  liable  only  for  such  ratable  proportion  of  the 

damage  or  loss  to  the  Building  insured,  or  in  respect  to  which  insurance  is 

effected,  as  the  amount  insured  by  this  Company  shall  bear  to  the  whole 

uuoont  insured  on  the  specific  interest,  without  reference  to  the  dates  of  the 

diflfeient  Policies,  or  to  the  solvency  of  the  Companies  issuing  them ;  and 

in  no  case  for  more  than  the  amount  so  insured  by  this  Company.    Where 

the  inBurance  is  on  a  Ground  Rent,  Mortgage,  or  other  Lien,  there  shall  be 

no  liability  to  contribute  in  respect  to  any  insurance  directly  made  on  the 

P^^iaes  mortgaged  or  charged. 

^.  In  case  of  Damage  or  Loss  by  Fire,  the  assured  shall  give  immedi- 
ate notice  thereof  to  this  Company,  and  produce  this  Policy,  together  with 
a  statement  of  the  other  insurances,  if  any ;  and,  as  soon  as  possible  there- 
^^,  shall  furnish  an  estimate  of  said  damage  or  loss,  made  in  detail  by  a 
^^petent  person,  under  oath  or  affirmation,  when  the  Company  shall,  if 
the  insurance  be  made  directly  upon  a  Building,  within  twenty  days  give 
directions  to  repair  the  same;  or  shall,  if  the  loss  be  less  than  the  sum 
insured,  within  thirty  days,  or,  if  it  amount  to  the  sum  insured,  within  ninety 
^7*  after  the  amount  shall  have  been  agreed  upon  by  both  parties  or  other- 
^'^  ascertained,  pay  the  estimated  value  thereof.  Where  the  Insurance  is 
^  a  Qround  Rent,  Mortgage,  or  other  Lien,  the  amount  for  which  this 
^pany  shall  be  liable  shall  be  paid  within  ninety  days  after  it  shall  be 
H*^  upon  or  ascertained  as  aforesaid. 

^.  When  a  partial  damage  or  loss  has  been  paid  or  repaired  by  the 
^^pany,  the  property  shall  hereby  remain  insured  for  the  balance  only  of 
the  original  sum  insured ;  and  the  deposit  money  for  all  damages  or  losses 
P^or  repaired  shall  be  considered  as  sunk  for  the  benefit  of  the  Company 
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and  in  cose  of  total  damage  or  loM,  this  PoUcj  shall  be  anmndeied  to  the 
Company,  to  be  canceled,  on  the  pajnnent  Ofr  repair  uf  Biudi  total  damage  or 
I088. 

XIV.  Glass  over  the  cost  of  plates  oontaining  three  square  feet,  wall 
paper  and  bordering  over  fifty  oentB  per  piece,  deooratlTe  painting,  stucco 
/"  work,  fancy  flooring,  and  ornamental  stone  or  iron  work,  over  tht?  cost  of 

plain  painting,  plastering,  flooring,  and  stone  or  iron  work,  are  not  included 
in  this  Policy,  unless  specified.  Nor  is  this  Company  liable  for  damage  by 
lightning  or  explosion  of  any  kind,  except  from  flre  consequent  thereon. 

XVII.  Buildings  intended  to  be  occupied  otherwise*  than  as  private 
dwellings  will  require  a  larger  sum  to  be  deposited,  according  to  the  greater 
or  less  hazard  of  such  occupancy ;  this  Policy,  therefore,  will  not  be  con- 
strued to  cover  any  such  increased  hazard,  unless  liberty  be  given  therefor, 
and  indorsed  on  the  Policy,  in  conformity  with  the  subjoined  classiflcation 
of  hazardH. 

Form  of  receipt  upon  cancellation : — 

Received 18 

-^^^t  which,  ftith  $ 3-5^  retained, 


i$  in  fuU  of  t/ie  within  Depowt,    This  Policy  is  now  canceled. 

34«S,  Perpetual  insurance  deposits  cannot  be  divided  out 
in  any  shape ;  they  must  be  invested  in  convertible  securities, 
as  the  deposit  is  liable  to  be  called  for  at  any  moment^  and  is 
to  be  refunded  at  three  days'  notice  ;  hence^  only  the  interest 
can  be  used  as  dividends.  The  result  is  that  the  company 
is,  like  a  bank,  subject  to  a  run  by  its  depositors,  upon  the 
slightest  alarm,  as  recently  happened  to  a  company  in  Phila- 
delphia, who.He  depositors  became  alarmed  in  consequence  of 
the  '^Chicago  fire,"  and  the  residt  was  the  closing  of  the  com- 
pany;  as  its  investments  were  not  in  a  shape  to  meet  the  sud- 
den call  without  heavy  sacrifice. 

316,  In  this  connection  the  American  Exchange  and  Re- 
view says: — 

"  That  withdrawable  deposits  for  perpetual  fire-risks  —an  incongruous 
union  of  the  insurance  and  trust  business — is  wrong  in  principle,  was  long 
ago  declared ;  that  an  office  is  liable  to  be  run  upon  like  a  bank  in  specie- 
paying  times  is  an  old  warning,  yet  practically  this  mode  of  insurance  has 
been  attended  with  such  advantages  that  all  objections  to  it  seemed 
visionary." 
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"That  to  place  the  indemnity  fund  of  the  insured  subjects  within  the 
jeopardy  of  a  common  fire  contingency  o  o  o  o  |g  not  the  perfection 
of  insorance  wisdom,  may  be  readily  coneeiTed ;  yet  the  plan  has  built  up 
BOfMoCthe  moat  reapectable  Philadelphia  fire  offices.'* 

"The  Enterprise  goes  down  under  a  prospective  demand  reclaiming 
perpetual  deposits,  the  forbearance  of  a  part  of  the  perpetual  policy-holders 
not  being  seconded  by  others ;  and  so  the  heretofore  practical  security  of 
the  878tem  is  gpreatly  undermined,  and  what  was  before  conjecture  is  now 
feet." 

947.  The  system  of  perpetual  insurance  was  introduced 
into  Philadelphia  by  the  old  ^^Contributionship/^  in  1763,  when 
it  abandoned  the  mutual  plan,  aitid  the  ^^ Mutual  AssurancCy'^ 
organized  in  1784,  is  operated  upon  the  perpetual  plan;  be- 
sides which,  The  Insurance  Company  of  North  America,  The 
losDnmce  Company  of  the  State  of  Pennsylvania,  The  Penu- 
sjlvania  Insurance  Company,  and  the  Franklin,  all  of  Phila- 
delphia, have  heavy  lines  of  perpetual  insurance.  ^  The  Insur- 
ance Company  o^  North  America  has  adopted  the  practice  of 
maintaining  a  bank  credit  equal  at  all  times  to  its  perpetual 
deposits. 

Some,  if  not  all  of  the  English  companies  having  agencies 
ID  this  country,  insure  perpetually. 

It  may  be  found  safe  and  profitable  for  companies  having 
large  capitals  and  heavy  cash  reserves  to  practice  perpetual 
insurance ;  but  it  would  be  a  very  dangerous  undertaking  for 
a  company  with  small  capital,  which  would  be  liable  at  any 
moment  to  re-enact  the  experience  of  the  late  Enterprise 
Insoranee  Company,  with  the  same  results. 


/ 


/ 
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THE  "INSTALLMENT"  PLAN. 

348.  Upon  this  plan^  farm  property,  dwellings^  and 
priyate  bams  in  towns,  and  their  contents,  churches  and 
school-houses,  are  insured  by  policies  running  for  five  years. 
The  premium  is  divided  into  equal  annual  installments,  the 
first  of  which  is  paid  in  cash  at  the  time  of  effecting  the  insur- 
ance, and  for  the  others  are  given  the  notes  of  the  insured, 
payabhe  severally  in  one,  two,  three,  and  four  years,  from  the 
first  day  of  the  month  in  which  the  application  is  taken. 
These  notes  are  without  interest.  As  the  notes  become  due, 
the  insured  is  notified  by  letter,  at  least  ten  days  in  advance. 
When  due,  he  may  remit  the  installment  by  mail  or  express 
at  the  company's  risk.  The  first  year's  premium  goes  to  the 
agenty  as  his  commission. 

The  note  is  attached  to  a  form  of  application,  duly  signed 
by  the  insured,  and  contains  the  following,  over  the  signa- 
ture, viz. :  ^^  If  any  installment  upon  the  premium  shall 
remain  due  and  unpaid  thirty  days,  then  the  policy  issued 
upon  this  application  in  consideration  of  such  installment, 
shall  be  null  and  void  until  the  same  is  paid. 

349.  The  following  is  the  form  of  note : — 

(The  Secretary  ig  aathorised  to  nnmber  thia  Note.) 

9 For  Value  Recexyed,  In  PoUey  No daUd  the 

day  of. 187    ,  ismed  by  the Iksubancb  Compakt, 

of. promise  to  pay  said  Company  the  sum  of IhUara 

and #. .  Cents,  on  the  first  day  of. 187    ,  and Dollars 

and Cents,  on  the  first  day  of... 187    ,  and Dollars 

and Cents,  on  the  first  day  of 187    ,  and. Dollars 

and Cents,  on  the  first  day  of. 187    ,  toUhaut  interest. 


STAMP. 
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950.  The  following  is  the  form  of  receipt  given  bj  the 
agent  to  the  insured,  viz. : — 

Bbobiybd  of * •• 

an  €^9pl%6ationfor  Inntrance  by  the Ihsubangb 

CoicpANT,  <tf. ,on  prcperiy  to  the  amount 

of% ,/of  the  term  of yeare 

ndijeet  to  the  approval  of  eaid  Company  ;  aUo,  an  Inetallmeni 
Note  for  the  payment  of  Premium  as  represented  on  the  hack 

<f (hit Receipt;  alMO,% 

Datedat this dayof, 187 

Agent. 

951.  The  following  is  the  indorsement  upon  the  receipt 
as  therein  referred  to,  viz. : — 

Ton  have  paid  the  sum  of  f for  first  installment  upon 

yoor  premiom,  and  for  Govemment  Tax,  Policy,  and  Sorvey  Fee ;  also 
given  a  note  of  four  installments,  due  as  follows: — 

t due  on  tlie  first  day  of. 187 

t "  "  "        187 

t "  "  **        187 

t "  "  "        187 

Ton  will  receive  a  printed  Notice  before  each  installment  falls  due,  and 
^1  be  famished  with  a  blank  Envelope  duly  directed,  in  which  you  can 
rsioit  the  amount  at  the  risk  of  the  Company.  Do  not  fail  to  be  prompt  in 
remitting  each  installment. 

Agent. 

953.  It  is  simply  the  ordinary  annual  policy  ;  the  only, 
difference  being  that  the  renewal  is  secured  for  four  years j 
that  is,  if  the  insured  does  not  fail  to  pay,  at  any  time,  at 
a  rate  that  any  company  would  write  for  annually,  without  a 
note.  The  magnanimity  of  the  company  is  commendable 
i^  not  exacting  interest  upon  the  notes. 

The  rate  usually  obtained  is  two  and  a  half  per  cent,  for  the 

yJw  years  (or  fifty  cents  per  annum),  payable  one-fifth  annually 

Mhe  first  payment  in  cash  with  stamps,  *'  Government  tax," 

policy,  and  survey  fee  added — ^when  the  customary  price  for 
7 
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the  same  period,  paid  in  advance,  is  about  one  and  a 
quarter  to  one  and  a  half  per  cent.j  thus  making  the  ^^  InstaW- 
ment  Plan ''  all  of  one  hundred  per  cent,  dearer,  besides  the 
trouble  of  paying  the  notes  each  year.  It  is,  however,  a  good 
thing  for  the  company. 

3tS3.  This  is  the  principle  of  the  French  and  Oerman 
policies,  which  are  usually  written  for  ten  yearSy  with  the 
premiums  payable  annually,  without  notes  or  interest.  The 
agent  gets  two  AiH  years'  premiums  as  his  commissions,  but 
has  no  interest  iu  the  subsequent  premiums,  which  must  be 
paid  at  the  office  of  the  company. 
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steam-boiler  inspection  and  insurance. 

351.  Stea\i-boileb  insurance  had  its  origin  in  the 
necessity  for  concentrated  effort  to  check  the  immense  loss  of 
life  and  property  constantly  resulting  from  the  explosion  of 
defective  steam-boilers,  in  manufacturing  establishments  and 
elsewhere,  by  means  of  some  uniform  system  of  thorough 
exanunation  by  skilled  inspectors,  whereby  deficiencies  and 
imperfections  could  be  detected,  and  fatal  results  be  thus 
prevented. 

355.  The  present  system  is  of  comparatively  recent 
introduction  into  the  United  States,  though  it  has  been  in 
practical  operation  in  England  for  many  years.  Its  object  is 
to  farnish  indemnity  for,  and  security  against,  steam-boiler 
explosions,  so  far  as  possible,  by  frequent  critical  examina- 
tionS)  by  duly  authorized  inspectors,  of  all  steam-boilers 
covered  by  the  policies  of  the  company,  and  such  others  as 
they  may  be  called  upon  to  inspect  officially. 

These  inspections  have  already  brought  to  light  some 
startling  facts  of  vast  importance,  not  only  to  the  Boiler  In- 
surance Company,  but  to  other  underwriters  covering  upon 
niannfacturing  establishments  using  steam-boilers,  also. 

956.  From  a  report  of  the  "  Hartford  Steam-boilkr 
AND  INSPECTION  CoiCPANY,"  we  gather  the  following,  as  the 
results  of  the  inspection  of  1,101  boilers  in  a  single  month, 
viz.: — 


^vnaces  oat  of  shape 80 

ll^nied  plates  (5  dangerous). ...  80 
°^iiimeat  and  deporit  (4  danger- 

008) 52 

^ternal  corrosion  (6  dangerous)  80 

I&temtl        "         2       •'  18 

^|ow-oat  apparatus  out  of  order,  2 
'^are^uges  out  of  order  (3 

^Wigerous) 79 


Fractures  (7  dangerous) 17 

Blistered  plates  (10  dangerous) . .  56 

Scale 68 

Internal  grooving 2 

Water-gauges  out  of  order.  ....  20 

Safety-valves  out  of  order 12 

Deficiency  of  water  (4  danger 

ous) 9 

I  Boilers  condemned 2 


The  inspectors  of  the  Hartford  Steam-boiler  and  Inspec- 
tion Insurance  Co.  examined  daring  the  year  ending  Sept.  1^ 


r  c  9  '*•  /►  r. 
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1871,  13,476  boilers.  Of  these,  defects  were  discovered  in 
6,253,  dangerous  defects  in  954.  The  amount  of  carelessness 
and  incompetency  revealed  by  these  inspections  is  really 
deplorable. 

357.  Boilers  declined  by  these  companies  after  inspec- 
tioA  are  virtually  "  condemned  "  ;  and  other  underwriters 
should  insist  upon  ^^  inspection  certificates,"  in  all  cases 
where  boilers  are  used. 

3tS8.  Steam-ioUer  Insurance^  though  not  usuaDy  re- 
garded as  "  other  insurance,"  and  as  such  entitled  to  pro-rate 
upon  a  loss  where  its  policies  may  foe  found  in  contact  with  fire 
insurance,  it  might  occur,  nevertheless,  in  cases  of  boiler 
.explosions,  where  fire  ensues,  thus  entailing  liability  upon  fire 
policies  covering  such  boiler,  that  a  policy  of  the  Steam- 
boiler  Insurance  Company  might  be  a  co-insurer  upon  the 
damage  to  the  "  boiler  and  surrounding  property ;  "  and  it 
might,  under  certain  circumstances,  affect  the  adjustment  of 
the  fire  loss,  especially  where,  as  in  the  National  Board 
form  of  policy,  copies  of  all  policies  upon  the  risk  are  called 
for ;  and  as  '^  the  policy  of  insurance  which  the  company 
issues  covers  damage  to  boilers,  buildings,  stock,  and  machine- 
ry, arising  from  explosion  ; "  and  '^  should  an  explosion  or 
rupture  occur,  the  company  makes  good  all  loss  or  damage 
(except  by  fire)  to  the  boilers  and  surrounding  property  to  the 
extent  of  the  amount  insured y^  it  would  seem  that  copies  of 
any  such  policies  as  may  be  in  existence  upon  the  property 
would  be  included  in  that  stipulation. 

359.  When  fire  ensues  after  the  explosion  of  a  boiler, 
it  is  a  delicate  question  to  settle  where  the  explosion  left  off 
and  the  fire  began,  and  where  the  respective  liabilities  would 
be  operative. 

360.  In  addition  to  many  of  the  customary  conditions  of 
the  fire  policy,  the  steam-boiler  insurance  contract  usually 
stipulates  against  liability  except  while  the  property  covered 
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is  in  the  actual  care  of  and  managed  by  the  insured^  and  nsed 
in  the  prosecution  of  his  own  business ;  and  against  loss  where 
the  boiler  covered  by  the  policy  is  in  charge  of  a  person 
known  to  be  incompetent  or  negligent;  or  from  explosion 
caused  by  the  burning  of  the  building  or  vessel  containing  the 
boUer ;  or,  in  case  the  weight  on  the  safety-valve,  as  approved 

by  the  inspector,  and  specified  in  the  application  to  be 

pounds  per  square  inch,  shall  be  exceeded ;  also,  that  when 
any  defect  is  discovered  in  a  boiler,  it  shall  not  be  used  until 
thoroughly  repaired  and  tested. 

It  would  be  well  for  fire  insurance  companies  writing  upon 
manufacturing  establishments,  to  demand  an  ^^  inspection  cer- 
tijicate^^  for  every  boiler  in  use  upon  premises  offered  for 
insurance ;  and  the  application  for  insurance  should  embrace 
this  question,  and  a  specific  answer,  amounting  to  a  warranty, 
should  be  required  of  every  applicant. 
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PLATE    GLASS   INSURANCE. 

361.  In  the  matter  of  ^^ Plate  glass^^  insorancey  as  in 
boiler  insurance,  it  might  occar,  where  a  fire  policy  covered 
the  plate  glass  also,  that  any  loss  or  damage  should  be  equally 
shared  by  the  co-insuring  companies.  Plate  glass  broken  or 
damaged  in  consequence  of  fire  would  be  a  legitimate  loss  to 
both  companies,  if  covered  by  the  policies  of  both. 

363.  The  first  company  established  for  plate  glass  insur- 
ance  was  in  England,  in  1863,  and  seven  years'  experience 
has  convinced  this  company  of  the  perfect  feasibility  of  re- 
ducing these  risks  to  insurance  control,  and  it  is  encouraged 
to  emerge  from  an  experimental  to  a  permanent  business. 

From  a  recent  report,  it  appears  that  the  company  has 
issued  since  its  commencement  14,041  policies,  and  has  re- 
paired 7,766  breakages  to  the  satisfaction  of  the  insured,  at 
a  total  cost  of  ^13,547,  and  is  now  receiving  an  annual  pre- 
mium income  of  ^4,363. 

363.  The  following  is  a  classified  table  of  the  causes  of  a 
thousand  accidents  that  lead  to  as  many  claims  upon  the  Eng- 
lish company,  upon  none  of  which,  however,  would  any  fire 
policy  be  liable : — 

From  Bliuttera  and  their  fasten-           From  paaeing  cattle 12 

ingB 120  Coaches,  carts,  and  horsee 

Cleaning  windows 52                   running  into. .   ,\ 40 

Laddersand  steps  slipping  22  Horses  casting  ap  stones 

Shelves,  signs,  and  fixtures                         in  passing 8 

falling 28  Vibration  of  passing  tc^- 

Goods  in  windows  falling  82                   cles. 4 

Dressing  windows 24               Sun-blinds  falling 16 

Servants 28  Swing  fanlights  Billing. .  8 

Violent  shutting  of  doors.  32              Workmen 12 

Qetting-in  goods 20               Explosious 8 

Wind,  frost,  and  snow 82               Burglaries 10 

Stone-throwing 148               Willful 16 

Children  playinff 24  Found  broken  on  opening 


Passengers   falling,   slip-*  shop 12 

pinf^,  or  being  pushed  Floods 2 

against  windows 48  Riots  and  tumults 4 

Settlement  of  buildings. .     20  Oas-heat 6 

Prunken   and  disorderly  Unknown,  or  various....    72 

people 40  

1000 


YASIOUS  KINDS  OF  INSURANCE.  108 

POLICIES  ON  PROFITS. 

364.  The  uncertainties  attending  this  class  of  insurance, 
and  the  opportunities  it  afforded  for  fraud,  have  caused  Poll" 
cies  on  profits  to  be  discontinued  as  a  general  thing. 

It  is  very  difficult  to  prove  that  goods  consigned,  if  thej 
had  arrived  in  safety,  would  have  yielded  a  profit.  If  the 
profits  are  insured  on  an  open  policy,  it  would  of  course  be 
necessary  to  prove  the  extent  of  the  loss,  which  could  only  be 
done  by  proving  what  profits  the  goods  would  have  earned  if 
they  had  not  been  lost.  If  the  profits  are  insured  at  a  valua- 
tionj  and  any  profits  would  have  been  made,  the  whole  valua- 
tion attaches;  but  a  question  arises  when  there  is  no  proof 
that  any  profits  whatever  would  have  been  made.  The  Eng- 
lish courts,  although  the  cases  are  not  numerous,  have  estab- 
lished the  rule  that,  unless  it  can  be  made  to  appear  that 
profit  would  have  been  made,  the  insured  has  no  interest  to 
which  insurance  on  profits  would  attach. 

3 AS.  In  England,  in  1862,  what  were  called  realised 
profits  were  subjects  of  insurance  under  the  following  rule, 
viz. :  ^^  In  case  of  goods  purchased  and  resold  before  their 
delivery  by  the  assured,  the  difference  between  the  purchase 
and  sale  prices  (i.  e.,  the  realised  profits)  may  be  insured  by 
special  agreement,  but  not  otherwise.''  Under  this  rule,  in 
cases  of  loss,  the  adjustment  was  based  upon  the  market  value 
on  all  goods  actually  held  by  the  assured ;  but,  in  case  of  sale 
by  contract^  while  lying  in  default  of  payment  undelivered, 
the  contract  price  would  be  taken  as  the  valuation. 

366.  It  was  found  that  in  case  of  loss,  or  any  degree  of 
damage  to  the  merchandise  thus  awaiting  delivery,  these  poli- 
cies must  always  bring  total  losses,  as  a  slight  damage  from 
water  would  render  the  goods  unmerchantable,  and  prevent  a 
transfer  at  the  end  of  the  prompt. 

5M7.  To  make  a  policy  on  profits  legal,  the  risk  must  be 
so  stated,  and  specifically  insured. 
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RENT    AND  LEASE  POLICIES. 

36§*  Condition  of  the  policy : — "  If  the  interest  of  the  assared  in  the 
property  be  anj  other  than  the  entire,  unconditional  and  sole  ownership 
of  the  property,  for  the  use  and  benefit  of  the  assured,  *  *  *  |t 
mast  be  so  represented  to  the  Company,  and  so  expressed  in  the  written 
part  of  this  policy,  otherwise  the  policy  shall  be  void." 

369.  Rent  and  Lease  Policies  are  both  intended  to 
indemnify  for  loss  of  rental  upon  certain  specified  premises 
in  consequence  of  damage  by  fire^  the  one  to  the  owner,  the 
other  to  the  lessee  in  possession  as  owner;  and  though  thus 
similar  in  purpose^  thej  are  otherwise  dissimilar^  both  in  form 
and  effect. 

RENT  POLICIES. 

370.  Bent  policies  are  issued  directlj  to  the  owner  of 
the  property^  in  such  amount  as  may  be  agreed  upon ;  and 
while^  as  a  principle^  it  may  be  desirable  that  the  sum  cov- 
ered should  be  the  maximum  aggregate  of  the  rental  received 
upon  the  premises ;  yet^  as  it  may  occur  that  some  portion  of 
the  premises,  when  variously  tenanted,  may  remain  vacant  for 
longer  or  shorter  periods  during  the  life  of  the  policy,  it 
should  be  specifically  provided  that  such  agreed  indemnity 
should  not  exceed  the  annual  rental  at  the  time  of  the  damage  by 
fire. 

371.  Where  the  amount  insured  is  less  than  the  aggre- 
gate annual  rental,  it  is  customary  to  limit  the  liability  of  the 
company  by  stipulating  that  the  sum  insured  shall  he  taken  <is 
the  yearly  rented  of  the  premises. 

373.  The  liability  of  the  company  is  limited  to  the  time 
necessary  to  repair  the  partial  damage  sustained^  or  to  rebuild, 
in  case  of  total  destruction,  without  reference  to  the  value  of  the 
property,  and  such  time  is  to  be  computed  from  the  day  of 
the  occurrence  of  the  fire,  without  reference  to  the  duration 
of  the  policy,  even  should  it  expire  by  its  terms  the  next  day 
after  the  loss. 
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373.  In  the  policy  of  an  English  company  the  co-msur- 
ance  clause  is  added^  as  follows,  viz. : — 

'^  This  company  shall  be  liable  only  for  such  portion  of 
any  loss  as  the  sum  hereby  insured  bears  to  the  annual  rental 
of  the  building,"     Which  is  equivalent  to  (971). 

374.  In  some  policies  subrogation  is  stipulated  for  as 
follows,  viz. : — 

'^  And  the  said  company  shall  be  subrogated  to  any  remedy 
which  the  insured  may  have  against  any  tenant  liable  for 
rent  during  the  period  of  repair  or  restoration  of  the  prem- 
ises, for  their  reimbursement." 

LEASEHOLD   POLICIES. 

375.  The  object  of  a  leasehold  policy  is  to  secure  to  the 
les3ee  of  certain  specified  property  any  difference  in  the  value 
between  the  sum  he  may  pay  for  the  leased  premises  and  the 
value  of  the  property /or  occupancy ^  either  for  his  own  pur- 
poses, during  the  currency  of  the  lease,  or  in  the  increased 
amount  which  he  may  receive  for  the  rents  of  the  same  from 
his  tenants.  The  longer  the  term,  the  more  valuable  the 
lease ;  and  as  it  may  be  determined  at  any  moment  by  the 
destruction  of  the  premises  by  fire,  the  amount  insured  shoidd 
be  the  value  of  the  lease,  or,  in  case  a  less  amount  is  insured, 
the  policy  should  be  made  subject  to  the  co-insurance  clause. 

The  duration  of  the  lease  is  made  the  basis  of  the  insurance 
^(^tract.  On  its  determination  by  its  terms,  andj  in  fact j  by 
reason  of  the  peril  insured  against,  the  policy  becomes  due 
*&d  payable  as  for  a  total  loss,  subject  however,  to  an  agreed 
pro-rata  deduction  from  the  amount  insured  for  each  month 
expired  up  to  the  time  of  the  fire,  as  an  equivalent  for  the 
decreased  value  of  the  lease  to  such  an  amount  at  that  time  ; 
herein  the  lease  policy  differs  from  rental. 

Should  the  damage  be  but  partial  and  the  duration  of  the 
lease  be  unaffected  thereby,  the  policy  becomes  virtually  a 


106  LEASEHOLD  PROPEBTT. 

^^  rent  policy/'  and  the  insurer  pays  an  agreed  monthly  rent 
for  the  time  required  to  put  the  premises  in  tenantable  condi- 
tion again. 

376.  A  rent  or  lease  policy  has  no  reference  to  the  value 
of  the  building  as  such^  simply  referring  to  its  value  for  oc- 
cupancy y  that  \&j  the  rental  it  yields. 

LEASEHOLD    PROPESTT. 

377.  ChndUion  of  the  policy : — ^*  Or  if  the  building  standB  on  leased 
ground,  it  most  be  so  represented  to  the  company,  and  so  expressed  in  the 
written  part  of  the  policy,  otherwise  the  policy  shall  be  Toid."    (478, 4.) 

378.  Where  the  leasehold  interest  is  upon  a  buildmg 
erected  by  the  lessee  upon  leased  ground^  the  estimate  upon 
such  building  for  insurance  should  be  graduated  for  the  time 
the  lease  has  to  run,  and  to  the  conditions  as  to  the  disposal 
of  the  improvements  at  the  termination  of  the  lease^  as  in 
case  of  loss,  the  estimate  upon  such  a  building  would  not  be 
affected  by  any  incidental  disadvantages,  such  as  the  liability 
of  removal,  etc.,  the  value  for  loss  Under  insurance  being  pre- 
dicated upon  its  value  as  such  building  generally.  (1731,) 
Hence  where,  by  the  terms  of  the  lease,  the  building  is  to  be 
removed  on  expiration,  it  may  be  more  advantageous  to  sell  to 
the  underwriters,  even  at  a  low  figure,  than  to  remove  it. 
(1845.) 

379.  This  is  a  modem  stipulation  and  found  only  in  the 
model  form  of  stock  policy. 

It  is  questionable  whether  the  condition  can  be  enforced  in 
a  stock  policy.  The  question  as  to  materiality  of  title  being  a 
mooted  one  (650),  especially  as  in  the  case  above  (378), 
where  the  lessee  had  an  undoubted  and  valid  insurable  inter- 
est in  the  building.  This  stipulation  is  evidently  borrowed 
from  the  mutual  contract,  where  it  would  be  eminently  right 
and  proper,  as  title  is  the  basis  of  the  insurance. 

Speaking  of  this  condition  of  the  policy,  Lowrie,  C.  J., 
says : — 

"  If  this  were  a  case  of  mutual  insurance  whereby  the  insured  becomes 
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a  member  of  the  company,  and  pledges  his  property  to  secure  that  of  others, 
there  would  be  some  reason  for  holding  it  to  mean  that  a  house,  insured  as 
a  house,  is  real  estate ;  and  we  suppose  that  the  clause  out  of  which  this 
controversy  arises  was  intended  for  such  a  case.  But  this  was  a  common 
insurance,  and  we  must  presume  that  it  was  taken  in  the  ordinary  way,  and 
justice  does  not  require  us  to  strain  the  defendants'  language  in  their  policy 
for  their  benefit.  A  house  may  be,  and  often  is,  personal  property ;  and  so 
is  machinery  in  a  mill,  and  so  was  the  house  insured  here,  and  the  insured 
was  the  absolute  owner  of  it.  The  condition  relied  on  does  not  require 
that  he  should  give  notice  that  he  was  not  the  owner  of  the  land  on  which 
it  stood,  and  we  do  not  think  that  justice  requires  us  to  force  this  meaning 
into  it." 
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OPEN    AND    VALUED    POLICIES. 

380.  All  policies  are^  in  their  nature,  either  open  or 
valfied  ;  a  distinction  relating  solely  to  the  mode  of  estimating 
and  proving  the  interests  of  the  insured  in  the  event  of  loss 
under  the  policy. 

OPEN   POLICY. 

381.  An  open^  in  contradistinction  to  a  valued  policy,  is 
one  containing  no  declaration  of  the  amount  of  the  interest  of 
the  insured;  and  consequently  casts  upon  him  the  burden  of 
proof  of  such  interest  where  he  claims  an  indemnity ;  the 
value  thereof  being  open  to  inquiry  and  proof. 

VALUED   POLICY. 

383.  A  valued  policy  is  one  where  the  parties  having 
agreed  upon  the  value  of  the  subject  or  interest  to  be  insured, 
in  order  to  save  the  necessity  of  further  proof,  have  inserted  the 
valuation  in  the  policy  in  the  nature  of  liquidated  damages ; 
thereby  precluding  further  proof  of  value  except  in  cases  of 
fraudulent  over-valuation. 

The  general  principles  governing  valued  policies  are  : — 

In  the  absence  of  fraud,  the  valuation  is  conclusive  on 
both  parties,  and  neither  can  introduce  evidence  to  show  that 
it  differs  from  the  amount  really  at  risk. 

The  valuation  is  held  as  conclusive  upon  the  insured  as 
the  insurer,  though  contained  only  in  an  application. 

383.  The  estimate  which  the  insured  has  placed  upon 
his  property  must  be  accepted  by  the  underwriters,  either  in 
express  terms  in  the  policy,  or  by  making  the  application, 
containing  such  valuatioHy  a  part  of  the  policy ;  or  by  some 
clause  therein  recognizing  the  necessity  of  a  valuation^  before 
it  will  bind  the  insurer. 

384.  The  valued  policy  not  only  estimates  the  value  of 
the  property  covered  by  the  insurance,  but  also  values  the 
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^^•^;  it  is  equivalent  to  an  assessment  of  damages  in  an- 
^ipatioQ  of  a  loss^  and  is  so  specificallj  specific  as  almost  to 
said  to  adjust  itself.  ^^  If  a  total  loss  happen,  these  under- 
iters  shall  not  pay  more  than  the  amount  of  the  valuation  ; 
if  there  be  a  partial  loss,  the  valuation  regulates  the 
ount  of  the  average  contribution."  The  value,  being 
litely  fixed  by  the  terms  of  the  policy,  cannot  be  ques- 
Lcd,  except,  as  already  intimated,  in  the  case  of  fraudulent 
)r-yaluation  of  the  subjects  or  interest  insured  ;  and  to  be 
'^^^d  as  a  defense,  such  over- valuation  must  be  unquestion- 
^Tt>ly  apparent.  The  onus  of  proving  the  value  is  upon  the 
^^^^^urer,  when  made  a  question. 

This  form  of  policy  is  seldom  used  in  fire  insurance,  but 
^^^ters  largely  into  the  marine  branch  of  underwriting. 

The  words  ^^  v<ilued  at "  are  the  usual  criterion  of  a  valued 
^licy. 

28«5.  Where  the  policy  read,  "The  said  C.  being  the 
^^Bsee  of  said  mill  for  one  year,  and  having  paid  the  rent 
^erefor  of  $2,000,  which  interest,  diminishing  day  by  day 
^  proportion  to  the  whole  for  the  year,  is  Hereby  insured," 
Was  held  in  Maine  to  be  a  valued  policy. 

In  the  early  days  of  marine   insurance  valued  policies 
irere  deemed  to  be  of  the  class  of  wagers. 
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WAGER    OR    GAMING    POLICIES. 

All  policies  are  either  ^*  policies  on  interest j^  or  ^^  wager 
or  gaming  policies J^ 

INTEREST   POLICY. 

986.  An  interest  policy  is  one  where  the  insured  has  a 
real,  snbstantialy  assignable  interest  in  the  thing  insured. 

A  contract  of  insuraaoe  ^^  on  interest "  differs  from  a  wager 
in  that  the  former  is  a  contract  of  indemnit  j,  which  the  latter 
is  not. 

A  policy  on  interest  agrees  in  substance  with  a  bond,  or 
anj  other  contract  of  indemnity  or  guaranty,  but  differs  in 
form ;  whereas,  it  agrees  with  a  wager  in  form,  but  differs  in 
its  character,  its  objects,  and  the  rule  by  which  it  is  construed. 

WAOER  POLICIES. 

987.  A  wager  or  gaming  policy  is  pretended  insurance, 
founded  on  an  ideal  risk,  where  the  insured  has  no  interest 
in  the  thing  insured,  and  can  therefore  sustain  no  loss  by  the 
happening  of  any  of  the  misfortunes  insured  against.  Mr. 
DuER  says :    ^^  Insurances,  improperly  so-called,  in  which  the 

^  party  nominally  insured   having  no  interest  in  the  subject 

exposed  to  hazard,  the  contract,  although  in  form  a  policy, 
is  in  truth  a  wager.^ 

Wager  insurance  was  extensively  practiced  in  the  early 
days  of  marine  policies,  under  the  several  clauses,  ^^  interest 
or  no  interest j^^  ^^  without  further  proofii  of  interest  than  the 
policy."  ^^  without  benefit  of  salvage  to  the  underwriters," 
^^  the  policy  to  be  deemed  sufficient  proof  of  interest  in  case 
of  loss,"  or  others  equivalent, — all  importing  that  the  policy 
shall  be  held  responsible  in  case  of  loss,  though  the  insured 
have  no  insurable  interest  in  the  property.     (SSI.) 
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Wciffer  or  gaming  policies  are,  upon  general  principles, 
f>oid  in  law,  as  against  public  policy,  and  tending  to  create  an 
interest  in  the  occurrence  of  a  loss  where  none  exists  for  its 
prevention. 

Emebiqon  says  of  imager  instirances : — 

**  ProYided  their  object  involyes  nothing  dishonest,  and  there  is 
neither  fraud  or  surprise,  wagers  are  in  themselves  lawful ;  and  being  so, 
wh  J  is  it  that  the  lortune  of  ships  is  not  more  generally  allowed  to  be  em- 
braced by  themf  The  reason  is  that  navigation  has  been  viewed  as  a 
matter  interesting  the  state.  It  is  not  to  be  borne,  therefore,  that  one 
should  place  himself  in  a  sit  nation  to  desire  the  loss  of  a  vessel.  The 
greediness  of  gain  is  capable  of  producing  crimes  which  it  is  desirable  to 
prevent.  Hence,  the  cause  that,  in  most  commercial  places,  wager  insur- 
have  been  prohibited." 


The  question  whether  a  policy  is  a  wager  or  not  depends 
upon  the  whole  instrument.  To  be  such  it  must  appear  to  be 
sach  upon  its  face.  In  a  suit  at  law  the  decision  is  a  ques- 
tion for  the  court. 
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LONG-TERM  POLICIES. 

888.  All  policies  having  more  than  one  year  to  run  are 
designated  ^^  term  policies J^ 

389.  The  custom  of  insuring  for  a  number  of  years  in 
one  policy  is  co-existent  with  the  rise  of  fire  insurance,  the 
early  mutual  companies  writing  only  term  policieSy  upon  the 
theory  that  the  hazard  was  supposed  to  remain  unchanged 
year  after  year,  the  customary  wear  and  tear  of  use  excepted. 
The  class  of  property  usually  covered  by  mutual  companies, 
as  detached  dwellings,  farm  property,  churches,  school-houses, 
is  ordinarily  of  such  character  as  would  not  undergo  much 
change  in  a  few  years ;  and  as  most  of  the  companies  required 
a  revaluation  upon  renewal,  any  depreciation  could  be  pro- 
vided for. 

The  early  stock  companies,  about  a.  d.  1800,  sought  in- 
surance upon  dwellings  for  seven  years — the  usual  term  of  the 
mntuals — which  were  taken  for  the  price  of  six  single  years. 

Dwellings  and  farm  risks,  detached,  are  now  sought  by  all 
classes  of  fire  companies  ;  the  current  rates  for  the  best  class 
of  risks  being  usually  twice  the  annual  rate  for  three  years,  and 
three  times  the  annual  rate  for  five  years  ;  this  latter  term,  five 
years,  being  now  the  usual  limit  of  stock  companies.     (391.) 

390.  Many  slock  companies^  especially  those  of  the  New 
England  States,  are  now  writing  term  risks  upon  store  build- 
ings— ^not  detached,  but  in  blocks — And  on  contents,  at  about 
the  same  pro  rata  of  the  annual  rates  as  is  charged  on  detached 
dwellings ;  and  some  companies  go  so  far  as  to  write  term  poli- 
cies upon  manufacturing  risks,  at  corresponding  rates. 

391.  While,  as  a  business  principle,  it  may  be  judicious 
to  make  rebates  in  rates  of  premium  paid  in  advance  for  insur- 
ance upon  the  most  desirable  classes  of  property,  such  rebate 
should  be  in  the  ratio  of  the  present  value  of  the  money  when 
received )  but,  under  the  present  rule,  the  excessive  deductions 
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made  from  the  aggregate  annual  rate  is  a  simple  acknowledg- 
ment that  such  annual  rate  is  largely  in  excess  of  the  value  of 
the  hazard. 

303.  The  following  figures  will  exhibit  the  rebate  made 
upon  a  three  years^  policy,  annual  premium,  less  commissions j 
say  $lOO,  estimated  at  7  per  cent,  compound  interest,  viz. : — 


SINGLE  TEAR. 


1870,  Jan.  1.  Premium,  ....$100  00 

1871,  "    1.  One  year's  in- 

terest, $100..       7  00 
New  premium    100  00 


1872, 


1873, 


« 


14 


1.  One  year's  In- 
terest, $>07..      14  49 
New  premium  100  00 

1.  One  year's  in- 
terest, $314.49    22  01 


THREE  YEARS. 


1870,  Jan.  1.  Premium $200  00 


1871, 


1.  Interest,     one 

year 14  00 


1872, 


1878, 


tt 


Principal    and 

interest 214  00 

1.  Interest 14  98 


« 


Principal    and 

interest 228  98 

1.  Interest 16  05 


Total $246  03 


Total $343  fiO 

^Sgregate  payments  and  interest  on  one-year  policy. .  $343  60 
"         principal  and  interest  on  three-years  **     ..   246  63 

Excess  of  earnings  on  one-year  policy $98  47 

Equals  28.6  per  cent. 

Hence,  we  find  that  the  present  value  of  a  three  years' 
policy,  paying  annual  premium  $100,  is  a  trifle  over  $280,  in- 
stead of  S200,  as  made  by  present  practice ;  and  when  the 
time  is  lengthened  to  Jive  years  for  three  single  rates,  the  dis- 
crepancy becomes  much  greater.  This  estimate  will  be  some- 
what modified  by  the  difference  in  the  expenses  attending  the 
two  classes  of  policies,  which  cannot  be  material  to  the  calcu- 
lation ;  and  by  the  liability  of  the  risks  to  bum  at  the  end  of  the 
first  or  second  years,  in  which  event  the  premium  earned  would 
be  larger  in  the  long-term  than  in  the  annual  policy.  Here, 
again,  the  lack  of  ^* mortality  tables"  in  the  fire  branch  pre- 
vents any  exactness  in  the  estimate. 

Inasmuch  as  insurance  companies  are  "  money-lenders," 
this  would  seem  to  be  rather  a  high  rate  of  discount  to  allow 
for  money  to  loan  on  bond  and  mortgage  at  seven  per  cent. 

393.  As  detached  buildings  are  liable  only  for  their  own 
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depreciations  and  hazards^  they  maj^  so  far,  be  safe  to  write 
upon  for  a  term  of  jears^  if-  the  rate  he  made  adequate^  and  is 
apportioned  with  regard  to  the  annual  premium  on  such  risks. 
But  when  buildings  in  blocks,  in  cities,  exposed  bj  adjoining 
premises  and  divers  occupancies  changing  from  daj  to  day, 
some  of  them  extra  or  specially  hazardous,  and  beyond  the 
control  or  responsibility  of  the  insured,  term  policies  xv^n  such 
risks  become  of  dubious  propriety.  This  matter  was  brought 
before  the  National  Board  of  Fire  Underwriters,  and  the 
following  was  adopted,  viz. : — 

"Be$olt>ed  :  That  the  practice  of  writing  policies  on  merchandise  for  a 
term  of  jears  is  a  most  pemicitoos  practice,  and  should  he  discountenanced 
hj  eveiy  sound  underwriter." 

And  yet  the  practice  continues,  if  it  be  not  largely  on  the 
increase  throughout  the  country. 

In  the  matter  of  manufacturing  establishments^  it  may  be 
said  that  many  of  the  extensive  woolen  and  cotton  mills  of  the 
East  are,  to  say  the  worst  of  them,  much  better  hazards  for 
term  risks  than  any  store  building  or  contents  in  cities  can 
possibly  be  ;  and,  being  usually  isolated,  and  exposed  only  by 
their  own  hazards,  they  may,  in  exceptional  cases,  and  atfuU 
rates,  be  fit  subjects  for  term  policies. 
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SHORT     INSURANCE. 

994.  Short  rates  are^  by  usage  among  underwriters^  al- 
ways charged  upon  policies  issued  for  terms  less  than  one  year 
—technically  called  "  short  insurance  " — ^for  the  reason  that 
the  labor  and  expense  consequent  upon  issuing  a  policy  for 
fine  days  are  as  great  as  {or  five  years  ;  and^  as  in  issuing  long- 
tenn  policies  a  reduction  of  rate  is  made,  so  in  short-term 
contracts  tbe  rate  is  proportionally  increased. 

995.  Short  insurance  is  usually  made  upon  merchandise 
which  is  expected  to  be  held  but  for  a  limited  time,  such  as 
cottoDy  wool,  grain,  and  staples  generally,  stored  in  ware- 
houses, usually  under  open  fire  policies,  for  periods  ranging 
from  one  day  to  three  months  or  more ;  or  for  "  time  uH" 
dedaredy'^  that  is,  until  removed,  when  the  accrued  premium 
is  estimated  for  the  time  at  risk,  at  customary  short  rates, 

996.  Not  imfrequently  policies  are  issued  to  large  estab- 
lishments for  one  year,  covering  items  in  quantities,  with 
the  understandings  that  the  policy  is  to  be  canceled,  at  the 
eusbmary  short  rate  for  the  time  expired,  when  the  property 
has  been  disposed  of. 

397.  Sometimes  merchants,  having  a  full  average  line  of 
uuiual  insurance  upon  their  stocks,  will,  when  making  heavy 
^tional  purchases  for  the  season,  make  short  insurafwe  upon 
the  excess  above  the  customary  average  line,  sufficient  to> 
indemnify  them  should  loss  occur  before  such  excess  shall 
We  been  fully  disposed  of.  So  also  with  large  manufacturing 
^blishments,  where  short  insurance  may  be  wanted  upon 
^cles  made  in  anticipation  of  the  business  season.  Pork- 
Packers  especially  require  heavy  lines  of  short  insurance- 
during  the  packing  season,  and  until  they  can  dispose  of  the 
product. 

Ms.  Short  insurance  upon  buildings  is,  upon  general 
principles  of  inexpediency,  usually  discouraged  by  under- 
^ters.    There  will,  however,  be  exceptional  cases  where  it. 
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may  be  not  only  prudent,  but  advisable  to  write  short  insurance 
upon  huildifigSj  when  the  parties  and  attendant  circumstances 
are  well  known ;  but,  as  a  practice,  it  is  not  to  be  encouraged. 
On  buildings  in  course  of  erection  short  insurance  is  always 
desirable,  issued  to  the  owner ;  but  it  is  considered  quite  as 
undesirable  when  made  to  the  contractor. 

399.  In  all  cases  of  short  insurance^  out  of  the  customary 
routine  of  short  business,  the  moral  haaard  should  be  un- 
impeachable, and  the  reasons  for  writing  a  short  policy 
should  be  satisfactory  to  the  underwriter.  Experience  has 
demonstrated  that  very  many  suspicious,  as  well  as  known 
dishonest  losses  have  occurred  under  short-term  policies, 
evidently  taken  out  with  that  intent. 


ESTDCATING  SHORT  RATES. 

300.  When  short  insurance  calls  for ~  days,  less  than 

a  month,  the  premium,  should  be  estimated  bj  the  rate  for 
days,  as  given  in  the  Table  of  Short  Rates.  If  over  two 
days,  and  less  than  fivcy  charge  as  for  five  days ;  if  over  five 
days  and  less  than  ten,  charge  as  for  ten  days  ;  and  so  on  up 
to  months. 

301.  In  cases  of  ^^  time  undeclaredj^  when  the  risk  ceases 
and  the  premium  is  to  be  estimated,  unless  otherwise  specific- 
ally agreed  upon,  the  table  of  short  rates  should  be  usedy 
whether  for  days  or  months. 

While  it  is  customary  and  right  to  charge  short  rates  on  all 
short-term  policies,  there  are  cases  where  usage  permits  pro 
rata  rates  to  prevail ;  as,  when  one  policy  is  canceled  to  issue 
another  in  its  stead ;  or  when,  for  any  cause,  it  may  be  de- 
sirable  that  certain  policies  should  expire  at  a  given  uniform 
date ;  or,  when  re-insuring  another  company  retiring  from 
business,  the  re-insuring  office  issues  its  policies  in  lieu  of  the 
re-insured's  for  the  unexpired  terms,  at  pro  rata  rates. 
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303.  The  effect  of  issumg  short  policies  at  pro  rata  rates 
is  equivalent  to  a  reduction  of  some  thirty  per  cent,  in  the 
rate,  and  is,  in  fact,  retailing  goods  at  wholesale  prices. 

It  is  a  better  plan,  when  practicable,  to  write  at  short  rate 
when  taking  short  risks,  and  on  renewal  at  the  annual  rate, 
make  an  allowance  for  the  difference  in  previous  rate  ;  then, 
if  the  risk  is  not  obtained  for  renewal,  the  full  rate  Will  have 
been  received  for  the  expired  time.  / 
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CERTIFICATE  OF  INSURANCE. 

303.  Certificates  of  instirance  in  the  fire  branch  are 
chiefly  in  use  among  heavy  cotton,  grain,  and  other  similar 
dealers,  and  serve  as  a  basis  for  advances  by  banks  and 
others,  similar  to  bills  of  lading,  in  lieu  of  the  policy  itself, 
especially  when  the  insurance  may  be  by  an  open  fire  or  rtm- 
ning  policy^  containing  other  entries. 

Not  unfrequently  insurance  certificates  are  issued  upon 
property  where  there  has  never  been  any  previous  policy 
made,  the  certificate  being  the  only  evidence  of  the  insurance. 
In  such  cases  it  has  been  held :  ^^  That  the  reference  in  the 
certificate  to  the  particular  number  of  a  policy,  although  no 
such  policy  was  in  existence,  made  the  terms  and  conditions 
of  policies  issued  by  the  insurer  in  like  cases,  a  part  of  the 
contract,  and  that  such  policies  were  admissible  to  explain  the 
meaning  of  the  contract." 

304.  The  Committee  of  the  National  Board,  on  the 
form  of  policy y  say  of  the  certificate : — 

"  Under  the  certificate  sjstem  many  abuses  have  sprang  ap,  and  not  a 
few  flrands  have  been  practiced  upon  insurance  companies,  a^  bj  the  sjstem 
of  making  them  payable  to  '  hearer,"  companies  very  frequently,  under  a 
single  certificate,  will  insure  a  dozen  or  more  owners,  without  being  aware 
whom  they  were  insuring  until  a  claim  was  made.  Of  course  in  this  way 
▼ery  objectionable  parties  are  sometimes  insured.  The  practice  of  issuing 
cert^ficatee  grew  out  of  a  desire  to  facilitate  merchants  in  obtaining  advances 
upon  merchandise,  the  eertifieatee  to  be  used  only  as  collateral  security;  but 
of  late  years,  in  the  hands  of  agents,  it  has  passed  to  fSur  different  uses.  No 
eerHficates  ought  at  any  time  to  be  issued,  unless  they  name  the  party 
insured  under  the  policy  to  which  they  refer,  and  stipulate  that  loss  (if  any) 
shall  be  adjusted  only  with  the  party  so  named.'* 

Forms  of  certificates  will  be  found,  among  others,  in  the 
subsequent  pages. 
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SMK.  The  various  farms  of  the  policy j  without  regard  to 
the  flubject  written  upon,  may  be  classified  as  of  two  kinds, 
specific  and  compound  or  collective. 

And  these  again  may  be  concurrent  or  non^oncurrent  upon 
the  same  risk. 

And  may  be  farther  controlled  or  modified  by  the  pro 
rata  clause. 

1.  SPECIFIC   POLICIES. 

306.  Specific  insurance  is  of  two  kinds,  differing  only  in 
the  manner  in  which  their  amounts  are  ascertainable,  but 
fmbject  to  the  same  rules  of  adjustment  in  cases  of  loss. 

First. — Specific  policies^  covering  only  specific  items,  in 
specific  sums,  in  specified  localities,  for  specified  parties,  as  : — 

Companj  A,  on  merduLndise,  for  Smith,  in  warehouse,  etc $t  ,000 

•*        B,  on  fixtures,         for      "        •*  " $1,000 

The  several  amounts  being  specified,  are  readily  ascer- 
tamed  before  a  loss. 

••7,  Second. — Specific  subjects^  in  general  or  floating 
policies,  covering  one  or  more  other  items  concurrently,  as : — 

Companjr  A,  on  merchandise,  etc. $t,000 

*'       B,  on  merchandise  and  Jlrti^TM $1,000 

In  this  example  fixtures  are  a  specific  subject^  the  insurance 
upon  which  maybe  any  contingent  amount  within  the  $1,000, 
M  the  nature  of  the  loss  may  require.    (3070.) 

^cific  policies  of  this  coimtry  differ  widely  from  those  of 
the  English  practice,  and  should  not  be  confouaded  the  one 
with  the  other.    (9163.) 

808,  The  English  specified  policy  is  any  policy  not  sub- 
ject to  average.     It  may  be  literally  specific^  covering  but  one 


/^ 
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item^  or  more,  specifically,  as  in  this  country ;  or  it  may  be 
general,  covering  several  different  items  under  one  sum,  pro- 
vided that  they  are  in  a  single  locality^  and  not  subject  to  aver- 
age ;  or,  in  other  words,  they  are  not  confined  to  single  stdh- 
jectSj  hut  to  single  localities,  and  free  from  average.  Specified 
policies  may  thus  be  either  specific  or  compound  under  Amer- 
ican practice.  Hence,  in  construing,  or  applying  English 
rules  to  the  adjustment  of  losses  under  American  policies,  re- 
gard must  be  bad  to  this  important  distinction. 

This  class  of  policies  embraces  the  open  fire  or  running, 
the  transport,  and  the  valued, 

THE   OPEN  FIRE,    OB  SUNNING  POLICY. 

309.  The  open  fire  policy  (peculiar  to  this  country)  is  one 
in  which,  although  an  aggregate  amount  and  duration  are 
expressed  in  the  body  of  the  policy,  yet  the  specific  amounts, 
term,  and  subjects  to  be  covered  are  to  be  indorsed  upon  the 
policy  (or  upon  the  book  to  which  the  policy  is  usually  at- 
tached), by  separate  entries  made  from  time  to  time,  on  one 
or  more  kinds  or  classes  of  subjects,  for  such  terms,  amounts 
(not  exceeding  that  named  in  the  body  of  the  policy),  and 
rates,  and  in  such  localities  as  may  be  designated  at  the  time 
of  the  entry,  each  entry  being,  in  fact,  a  new  specific  policy. 
Modem  forms  omit  the  aggregate  amount.  Under  the  open 
fire  policy,  it  is  optional  with  the  insurer  to  accept  or  refuse  to 
make  an  indorsement. 

310.  Notice  of  shipment  and  loss  received  at  the  same 
time  cannot  be  indorsed  under  the  open  fire  policy.  But  it  is 
customary  to  allow  a  privilege  of  twenty-four  hours  to  the  in- 
sured, in  which  to  make  such  entries,  to  enable  him  to  cover 
any  property  received  too  late  for  entry  on  that  day,  which 
property  might  otherwise  remain  uncovered  by  insurance. 

Indorsements  upon  the  policy,  or  the  book  attached,  when 
countersigned  by  the  agent,  are  evidences  of  the  property  at 
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the  riak  of  the  company.     Such  indorsements  should^   as  a 
rule,  be  made  dailj  when  possible. 

311.  In  questions  of  the  liability  of  the  underwriter 
under  open  fire  policies,  and  entries  made  or  agreed  to  be 
made,  it  is  held:  That  where  the  insured  is  not  liable  for  the 
premium,  the  underwriters  are  not  liable  for  loss.  This  rule 
holds  good  for  other  insurances  as  well. 

312.  The  rate  of  premium  is  fixed  upon  each  indorse- 
ment, being  dependent  upon  risk,  locality,  exposure,  etc.,  etc. 

THE   TRANSPORT  POUCT. 
INLAND  TBANSPORTATION. 

318,  The  great  inland  commerce  of  the  country  gives 
occasion  for  a  proportionate  business  of  insurance  on  risks, 
differing  very  considerably  from  those  of  fire  or  of  maritime 
i^vigation,  and  accordingly  demand  modified  forms  of  the 
insurance  contract. 

The  earliest  notice  we  get  of  policies  of  this  class  is  in 
the  Insurance  ordinance  of  the  city  of  Amsterdamj  a.  d.  1744, 
iinder  the  name  of  "  transport  policies?^  At  that  period 
Amsterdam  was  the  largest  diamond  market  in  the  world; 
8ome  ten  thousand  persons,  of  whom  nine  thousand  were  Jews, 
^ere  engaged  in  diamond-cutting  alone.  As  a  consequence, 
.  l*rge  consignments  of  this  valuable  article  of  commerce  were 
*^nt  and  received  daily  to  and  firom  all  parts  of  the  world — all 
going  by  ^^  the  mail,"  and  insured  under  this  form  of  policy. 

It  is  the  Amsterdam  form  of  marine  policy  of  that  date, 
tortured  into  a  shape  to  meet  the  exigencies  of  the  occasion. 
ft  is  a  "  valued  policy  "  in  the  fullest  extent,  which,  consider- 
^^  the  circumstances,  could  not  well  be  otherwise,  as  no  other 
^&Iue  could  have  been  satisfactorily  agreed  on  after  an  actual 
loss.  It  is  also  a  ^^  speculative"  or  wager  policy,  requiring 
Jio  other  proof  of  property  or  value  beyond  the  policy. 

The  policy  is  inserted  here  in  full  as  a  reliCy  and  will 
wnply  repay  a  perusal  by  the  curious  in  matters  of  insurance. 
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TRANSPORT  INSURANCE  POLICY. 

AMBTBBDAH  FORM,  A.IX,  1744. 

314.  We,  the  underwritten,  do  insure  jou ,  or  whom  else  it  mmy 

eonoem,  wholly  or  partly,  friend  or  foe,  none  excepted,  viz. :  Each  for  such 

sum  by  us  here  underwritten,  from  — —  or ,  already  sent  or  to  be 

sent,  with  the  riding  post,  or ,embaled  or  packed  in  such  packet,  case, 

sack,  or  box,  marked  and  numbered  as  follows, to ,  already 

laden  or  yet  to  be  laden,  in  the  ship ,  navigating  from ,  em- 
baled  or  packed  in  such  pack,  case,  or  cask,  marked  and  numbered  as 

follows, ,  whereof  we,  by  these,  take  the  risk  for  our  account,  to  run 

from  the  hour  and  day  that  the  said  insured  goods  shall  be  delivered  and 
brought  to  the  post-office,  wagon,  ship,  or  other  places  where  it  is  uaual  to 
receive  the  said  goods  for  the  insured  design,  and  that  be  made  to  appear 
to  us ;  and  shall  continue  till  what  is  insured  shall  be  as  above  arrived 

at ,  and  freely  and  peaceably,  without  any  loss  or  damage,  delivered 

in  the  possession  of  the  insured,  his  factor,  or  to  whom  it  is  consigned. 
And  the  insured  shall  need  to  exhibit  no  further  nor  other  proof  of 
property  or  value  than  only  this  bare  policy,  with  which  we,  in  case  of 
average,  or  damage,  entirely  shall  be  satisfied,  although  the  wares  insured 
might  be  worth,  or  had  cost  less  or  more,  as  the  same  were  by  agreement, 
and  to  the  satisfaction  of  both  sides,  particularly  taxed  and  valued  at  the 

sum  of ,  which,  in  case  of  any  accident,  shall  serve  as  a  rule ;  and  in 

all  events  or  accidents,  such  other  roads,  vehicles,  and  vessels  may  be  used 
and  employed  to  forward  the  voyage,  as,  according  to  circumstances  of  time, 
by  the  insured  or  any  other,  shall  be  judged  proper  for  the  greater  benefit 
and  security  of  the  goods  insured ;  authorizing  them  thereto,  specially  by 
these  presents ;  as  also  to  lend  a  hand  to  the  saving  and  benefiting  of  the 
said  goods,  to  sell  them  and  to  distribute  the  moneys  in  case  of  necessity, 
without  asking  our  consent ;  we  shall  also  pay  the  charges  incurred  on 
that  account,  moreover  the  damage  fallen  thereon,  whether  anything  be 
saved  or  not ;  and  belief  shall  be  given  to  the  account  of  charges  on  the 
oath  of  him  who  shall  have  taken  the  same,  without  alleging  anything 
against  it ;  the  said  risk  consisting  of  all  perils  by  water  and  by  land, 
tempests,  fire,  and  wind,  arrests  by  friends  and  enemies,  detentions  by 
kings,  queens,  princes,  lords,  and  republics,  letters  of  mart  and  contra- 
mart,  villanies,  and  negligence  of  the  postillions,  servants  of  the  office, 
waiters,  sailors,  waggoners,  inn-keepers,  billets  of  lodging,  parties,  robbers 
and  thieves,  and  all  other  perils  and  adventures  which  anyways  might 
befall  the  said  goods,  beard  of  and  unheard  of,  usual  and  unusual,  none 
excepted ;  putting  us,  in  all  such  cases,  in  the  place  of  the  insured,  to 
indemnify  him  for  all  losses  and  damage  which  he  shall  have  suffered,  each 
in  proportion  to  his  sum  underwritten,  the  first  as  well  as  the  last  insurer. 
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to  paj,  within  three  months  after  we  shall  have  received  the  notice  of  the 
loM  or  dungge,  to  the  insured,  or  to  his  attorney,  without  anj  deduction ; 
proTided  in  ready  cash  be  paid  us,  for  the  consideration  of  this  insurance, 

per  hundred^  under  obligation  and  submission  of  our  persons  and 

goods  present  and  to  come ;  renouncing  as  persons  of  honor  all  cavils  and 
exceptions  contrary  to  these  presents,  reciprocally  submitting  all  differences 
which  might  arise  concerning  the  damages  and  premiums  to  the  decision 
of  the  chamber  of  insurance  and  averages  of  this  city;  chooring,  in  case  of 
oar  dwelling  out  of  the  jurisdiction  of  the  same,  for  dorrUcilium  eitandi  et 
futfUandi,  the  house  of  the  secretary  of  the  said  chamber  for  the  time  being. 
Done  at  Amsterdam,  etc. 

SIS.  The  transport  policy  is  not  found  in  use  among 
English  underwriters^  inasmuch  as  inland  transportation  in- 
Burance  is  but  little  practiced  there.  In  the  United  States  a 
verj  heavy  inland  transportation  business  is  done  bj  means  of 
extended  lines  of  railroads,  canals,  and  rivers,  requiring  a  pro- 
portionate amount  of  the  proper  class  of  insurance.  Most  of 
our  fire  insurance  companies  possess  inland  privileges  ;  but 
our  underwriters  would  hesitate  some  time  before  intrusting 
the  interests  of  their  companies  to  the  conditions  of  the 
Amsterdam  policy. 

In  this  countiy  inland  transportation  policies  are  of  two 
kinds,  viz.:  open  and  contract. 

1.   OPEN  TRANSPORT  POLICY. 

'16.  The  open  transportation  policy  is  the  counterpart 
of  the  open  fire  policy,  the  only  difference  being  that  this  lat- 
ter covers  goods  at  rest  against  fire,  while  the  former  protects 
them  during  their  transit  from  place  to  place,  not  only  against 
^1  hut  from  all  other  dangers  of  transportation,  as  damages 
oy  water,  theft,  etc.,  etc.,  modified  only  by  the  liabilities  of 
toe  several  lines  of  transportation  as  common  carriers,  to  which 
the  insurers  would  be  subrogated  in  case  of  loss  (1 839).  It 
^  in  all  other  respects  governed  by  the  customs  controlling 
toe  open  fire  policy.  The  agent  may  indorse  or  refuse  to  in- 
dorse any  shipment  reported  to  him,  and  no  liability  attaches 
^til  such  indorsement  is  made. 
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The  policy  is  usually  a  valued  onp^  such  value  being  the 
Toice  cost ;  sometimes  an  addition  of  five  or  ten  per  cent, 
this  cost  is  made^  to  cover  expenses. 

2.   THE   CONTRACT   POLICY. 

317.  A  contract  policy  is  one  where  the  company  agr 
to  underwrite,  and  the  insured  agrees  to  report  for  indor*^ 
ment  and  pay  the  premium  upon  AI.L  shipments  made  to,  or  Ji 
voices  of  purchases  received  from  certain  points,  duly  enamexr^ 
ed,  for  a  given  period  of  time,  at  rates  of  premium^  fixed  in  ^ 
contract ;  and  includes  all  risks  of  transportation,  as  well, 
of  fire.  Unlike  the  "  open  policy,'^  however,  the  liability" 
the  underwriter  commences  from  the  shipment  of  the  propexi 
to  or  by  the  insured,  without  reference  to  the  fact  of  indar^a 
ment  or  consent  of  the  agent ;  and  the  sums  thus  at  risk^  S 
dorsed  or  not  indorsed,  cover  goods  lost  before  the  insorr" 
may  have  been  advised  of  shipment,  or  before  they  had;  fr^^ 
any  cause,  been  indorsed  upon  the  policy  or  book. 

The  frequency  of  reports  for  indorsement  to  be  made  m^^ 
be  a  matter  of  agreement.     They  should  be  made  as  often 
once  monthly,  at  least,  and  the  premiums  duly  collected. 
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11.     COMPOUND    POLICIES. 

318.  A  compouftd  or  collective  policy  is  a  loose^  floating 
contract,  covering  in  one  sum^  and  at  a  single  rate  of  premium, 
upon  several  subjects  or  items  in  one  or  more  localities,  for 
one  partj. 

319.  It  is  virtually  a  specific  insurance  upon  each  subject  or 
Hem  under  its  protection  to  its  full  extent^  should  the  loss  upon 
any  one  or  more  of  such  items  so  require j  for  no  policy  can  ap- 
ply  to  a  portion  only  of  the  property  under  its  protection;  it 
must  protect  as  large  a  portion  as  possible  of  tJic  wholcy^  within 
Us  liability.     (9076.) 

330.  This  is  a  proposition  not  comprehended  to  its  full 

extent  by  underwriters  generally  ;  yet  it  underlies  the  entire 

system  of  adjustment  of  non-concurrent  policies.     A  careful 

study  of  the  illustrations  and  examples  of  this  subject,  as 

given  under  the  headings  ^^  Duties  of  Agents '' — Eighth  step 

(1616),  and  ''Contribution"  (3096),  will  make  it  clear, 

especially  in  its  bearing  upon  the  apportionment  of  contribu- 

tive  liability  among  compound  and  specific  policies  interested 

in  the  same  loss. 

891.  While  the  liabilities  oi  specific  insurance  to  contrib- 
ute to  the  payment  of  loss  are  limited  only  by  the  amount  cov- 
ered, a  compound  policy  may  be  modified  by  the  claims  of 
other  subjects,  in  the  nature  of  specific  insurance,  which  it 
mt«<  also  protect,  thus  laying  it  liable  to  pay  heavily  in  con- 
tribution upon  each  item  under  its  protection  ;  and  it  may  be 
^ed  upon  to  pay  the  total  amount  of  the  policy  upon  a  par- 
"*1  loss  only  of  the  property,  as  when  but  one  of  several  items 
^^ered  in  one  sum,  may  be  destroyed,  but  to  an  amount  in 
^&lue  equal  to  the  total  insurance.     (3070.) 

893.  The  object  sought  in  compound  policies  is  to  obtain 
^ore  comprehensive  insurance  at  a  minimum  rate  of  pre- 
^um,  by  including  several  subjects  or  localities  under  one 
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Bumy  the  insured  assuming  the  chances  that  thej  will  not  all 
be  lost  at  the  same  time«  Thus,  a  merchant  insures  to  the 
amount  of  ten  thousand  dollars  on  sugar^  wines,  and  coffee, 
value  $10,000  each,  or  $30,000  in  the  aggregate — virtually 
three  policies  for  one  premium;  for,  should  either  be  de- 
stroyed, he  gets  the  insurance,  $10,000,  or  as  much  as  may 
be  necessary  thereof  to  cover  the  loss,  he  taking  the  chances 
as  to  the  other  two  items ;  or,  if  all  three  of  the  subjects 
should  be  partially  damaged,  the  insurance  will  be  liable 
upon  each. 

This  form  of  policy  is  a  favorite  with  a  certain  class  of 
shrewd  operators,  who  are  sharp  enough,  when  permitted  so 
to  do,  to  place  about  enough  blanket  insurance  upon  their 
property  to  catch  all  the  losses,  and  venturesome  enough  to 
trust  to  chance  to  hold  them  harmless,  or  nearly  so,  upon  the 
balance.   (1S4S.) 

333.  It  not  unfrequently  occurs  that  heavy  stocks  of 
certain  classes  of  merchandise  are  held  with  smaller  stocks  of 
other  items,  and  insurance  is  wanted  upon  all  of  it.  In  such 
cases,  it  is  customary  to  take  out  specific  insurance  upon  the 
heavy  stocks,  and  a  compound  policy  covering  the  same,  with 
the  addition  of  the  lighter  stocks.  The  following  example 
will  illustrate,  viz. : — 

Companj  A  (specific),  on  wines $10,000 

B  (specific),      do $10,000 

C  (general),  wines  and  sogar $10,000 

D  (general),  wines  and  coffee $10,000 


<« 

M 

it 


representing  a  heavy  stock  of  wines,  but  light  stocks  of  sugar 
and  coffee. 

In  such  cases,  it  is  held  by  the  courts  that  **  the  evident 
intention  is  to  cover  the  separate  articles  first  (in  the  general 
policies),  leaving  any  balance  to  cover  the  concurrent  sub- 
ject" (with  the  specific  insurance).  (319)  3069.) 

334.  In  case  of  loss  upon  all  or  any  of  the  items  covered 
by  policies  C.  and  D.,  they  would  at  once  become  qfecifie,  and 
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cover  the  several  items  under  their  protection  in  the  exact  pro- 
portions of  the  loss  (307),  as  in  the  following  example,  viz.: — 

I/O0B  on  wlnet,  $20,000 ;  on  Bugar,  $5,000;  coffee,  $8,000. 

Companj  C  would  become  specific,  in  the  proportions  of  $5,000  on  sugar 
and  $6,000  on  wines. 

Company  D  would  become  specific  in  the  ratio  of  $8,000  on  coffee,  and 
t7|000  on  wines. 

The  contributive  liability  on  wines  would  be  as  follows :  A,  $10,000 ; 
B.  tlO,000;  C,  $5,000 ;  and  D,  $7,000. 

333.  Compound  policieSj  covering  several  items  under 
one  sum,  should  always  paj  an  advanced  rate  over  specific 
insurance ;  and,  for  the  safety  of  the  underwriter,  should  in 
every  instance  be  made  subject  to  the  conditions  of  average 
in  one  or  the  other  of  its  forms. 

S36.  Double  insurance^  under  compound  policies j  does  not 
differ  from  other  double  insurance^  and  is  liable  in  the  same 
manner  to  pro  rata  contribution  to  its  full  extent.  (30849 
9S13.) 

CoLLEcnvE  POUCIES  embrace  the  generalj  the  excess^  and 
^^fioating  forms. 


THE   GENERAL  FORM. 


^X^^^^^ 


337.  The  general  form  covers,  under  one  amount^  upon 
seyeral  subjects  or  classes  of  articles  combined,  in  one  specified 
^ocaiUy  onlyy  for  specified  parties,  and  at  a  single  rate  of 
preniitun. 

This  form^  also  called  ^^  blanket j^^  is;  in  fact,  ei.  floater  with 
*  restricted  range^  being  confined  to  one  locality^  as,  ^^  ten 
thonsand  dollars  on  porkj  fUmr  and  grain  in  his  warehouse 
located,  etc.^' 


THE   EXCESS  FORM. 


/T 


398.  The  excess  form  is  the  general  form,  as  above,  with 
^  additional  stipulation  that  the  amount  therein  named  is       / 
declared  to  be  in  excess  of  any  sum  or  sums  already  insured 
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specifically  upon  all  or  anj  of  the  subjects  therein  named; 
and  conditioned  further,  ^^  not  to  be  liable  to  contribtUion  for 
loss  thereoHy  until  all  of  the  specific  insurance  shall  have  been 
exhausted.^ 

339.  To  make  such  excess  insurance  valid  under  stipula- 
tion seven  of  the  National  Board  policy  (contribution 
clause),  as  to  ^^  other  insurance''  (1991),  its  existence  must 
be  recognized  and  consented  to  as  such  excess,  in  the  specific 
policies  upon  the  same  subject.  The  following  is  the  cus- 
tomary form : — 

"  If,  at  the  time  of  loss,  general  excess  insurance  exists  on  any  of  the  prop- 
erty herein  named,  such  insurance  shaU  not  be  held  as  eo-insurer  with  this 
specific  insurance,  or  be  liable  to  contribute  herewith  in  payment  of  any  loss 
under  this  policy:' 

330*  It  is  usually  stipulated  in  the  excess  form  that  a 
certain  amount  of  specific  insurance  shall  be  maintained  upon 
the  property,  or  the  insured  are  to  be  held  as  co-insurers  for 
any  deficiency  of  such  sum  at  the  time  of  the  loss. 

331.  In  case  of  ^^  other  excess  insurance  "  upon  the  prop- 
erty, it  will  be  held  to  contribute  pro  rata  to  the  payment  of 
loss  in  excess  of  the  specific  insurance  only.  To  make  this 
clear,  the  following  clause  is  usually  inserted,  viz. : — 

"  The  liability  of  the  insurers  under  this  policy  shall  be  in  the  proportiim 
that  the  amount  of  this  insurance  shall  bear  to  the  total  amount  of  excess  insur- 
ance upon  the  entire  property  at  risk." 

333.  Its  object,  like  the  floater  proper,  is  to  cover 
generally  upon  all  property  already  insured  specifically j  so  that, 
in  the  event  of  loss  or  damage,  any  deficiency  of  such  specific 
insurance  upon  any  portion  of  the  property  under  the  protec- 
tion of  the  excess  insurance  may  be  fully  met. 

333.  It  differs  from  the  floater^  however,  in  being  duly 
recognized  as  excess  insurance  by  the  specific  policies  upon 
the  same  property,  thus  avoiding  any  conflict  of  conditions,  as 
is  the  case  in  the  arbitrary  stipulation  of  the  floater  declaring 
itself  to  be  excess  insurance.    It  is  usually  confined  to  one 
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locality^  and  is  seldom  subject  to  average.  It  should  always 
go  in  pairSy  i.  e.y  be  accompanied  by  the  specific  form  con- 
taining its  proper  recognition. 

S34.  Being  liable  only  for  the  excess  of  loss  above  the 
specifie  insurance,  and  the  chances  of  being  called  upon  to 
contribute  being  thus  more  or  less  remote,  the  rate  of  pre- 
mium is  always  a  shade  lower  than  on  the  specific  policies 
npon  the  same  subjects. 

335.  Unlike  the  floater  proper,  the  excess  policy  never 
changes  into  general  or  specific  insurance ;  it  is  confined  to 
the  excess  only,  and  if  there  be  no  such  excess,  there  is  no 
liability.  But,  in  case  of  loss  in  excess  of  the  specific  insur- 
ance, it  becomes  specific  in  the  proportion  of  the  loss  upon 
the  several  subjects  covered,  as  in  compound  policies.  (334.) 


1/^ 


/ 


^ 


FLOATING  POLICTES. 

336.  A  floating  policy^  as  its  name  indicates,  covers  one 
or  more  kinds  of  goods  in  several  localitieSy  under  one  sum 
And  one  premium,  for  the  same  owner.  It  is  usually,  by  its 
conditions,  confined  to  the  sound  value  of  the  property  in  excess 
of  the  specific  insurance  that  may  be  existing  at  the  time  on 
^J  of  the  property  under  its  protection. 

Tbe  difference  between  a  blanket  or  general  policy  and  a 
p(^  is  that  the  latter  covers  in  several  localities,  while  the 
former  covers  several  items  in  one  locality. 

337.  In  England  it  is,  by  statute,  always  made  subject  to 

^▼erage,  and  hence  it  is  called  an  average  policy.      In  this 

coontry  it  is  optional  to  insert   or  omit   the   conditions   of 

average;  the  English  agency  companies  always  insert  the 

^use.    So  broad  is  the  scope  of  the  contract  in  this  form, 

that  the  omission  of  this  protecting  clause  works  heavy  injury 

to  the  underwriter. 
9 
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338.  The  following  is  the  cnstomarj  form  of  this  policy^ 
with  the  excess  and  average  conditions  attached^  viz. : — 

On  meichandise,  hazardous,  not  hazardoiiB,  and  extra  hazardous,  their 
own,  or  held  bj  them  in  trust  or  on  commission,  or  on  joint  account  with 
others,  or  sold  but  not  delivered,  in  all  or  anj  of  the  brick  or  stone  ware- 
houses, or  in  or  on  anj  of  the  streets,  jards,  or  wharves,  and  while  in 
transitu,  in  the  cities  of  New  York,  Brooklyn,  and  Jersey  Citj,  and,  unless 
under  the  protection  of  a  marine  policy,  in  any  ship  or  vessel  in  the  ports 
of  said  cities,  subject  to  average  dause  annexed  :— 

"  It  is  at  the  same  time  agreed  that  if  any  specific  parcel  of  goods  in- 
cluded in  the  terms  of  tUs  policy,  or  such  goods  in  any  specified  building 
or  buildings,  place  or  places,  within  the  limits  of  this  insurance,  shall  at 
the  time  of  any  fire  be  insured  in  this  or  any  other  office,  this  policy  shall 
not  extend  to  cover  the  same,  excepting  only  as  far  as  relates  to  any  eiseem 
of  value  beyond  the  amount  of  such  specific  insurance  or  insurances,  which 
said  excess  is  so  declared  to  be  under  the  protection  of  this  policy,  and  sub- 
ject to  average  aforesaid." 

To  this  is  added  the  condition  of  average  of  the  English 
policy.     (414.) 

339.  The  object  of  2k  floating  policy j  like  the  general,  is 
to  cover  any  deficiency  that  may  chance  to  arise  in  the  amount 
of  specific  insurance  at  the  time  of  the  occurrence  of  a  loss  in 
any  of  the  localities  under  the  protection  of  the  policy.  It 
may  be  said  to  float  over  the  entire  property  covered^  ready  at 
any  moment  to  drop  in  that  locality  where,  by  reason  of  loss, 
its  presence  may  be  required  to  make  the  indemnity  complete. 

340.  When  it  contains  the  excess  clause,  above  cited,  the 
intention  is  to  confine  the  liability  under  the  policy  to  only 
such  excess  of  value  beyond  any  specific  insurance  as  may 
exist  upon  a  part  or  all  of  the  property  in  any  of  the  specified 
localities  embraced  within  the  range  of  the  policy,  which  spe- 
cific insurance  must  be  first  exhausted  in  payment  of  any  loss 
before  ihe  floater  can,  under  its  terms,  be  called  upon  to  con- 
tribute. But  should  loss  occur  to  any  of  the  property  under 
its  protection  in  excess  of  the  specific  insurance  thereon,  it  will 
be  held  to  contribute  its  ratable  proportion  of  the  loss  upon 
such  excess  of  value  (not  excess  of  loss)  over  the  amount  of 
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specific  insurance^  to  the  extent  of  its  liability^  as  the  correct 
adjastment  may  require. 

S41.  The  proposition  laid  down  under  the  head  of  com- 
p(md  policies  (999)  applies  with  peculiar  force  to  floating 
contracts.  The  peculiarities  of  adjustments  of  this  class  of 
policies  will  be  fully  illustrated  under  the  proper  head.  (33S7, 
Statement  xxvii.) 

S43.  Without  the  excess  clamej  the  floater  becomes  a 
general  or  blanket  policy^  and  liable  to  contribute  with  co-in- 
surers pro-rata^  subject^  however;  to  the  conditions  of  average, 
if  inserted.  Should  there  be  no  specific  co-insurance  within 
the  range  of  the  floater j  it  then  becomes  specific  itself j  and 
liable  to  its  full  extent  for  any  and  all  losses  upon  any  of  the 
property  covered  by  it,  subject  to  average,  however,  if  the 
condition  is  inserted. 

S4S.  FloaterSj  when  made  excess  policies  by  their  own 
cmlitions  onli/j  do  not  thereby  escape  the  operation  of  the 
contribution  clause  when  found  in  connection  with  other  co- 
insoring  policies.    Like  the  excess  policy  (333),  the  existence 
oftheerce^^  clause  must  be  specifically  recognized  and  con- 
tented to  in  the  co-insuring  policies  upon  any  portion  of  the 
risks  within  the  range  of  the  floater ;  otherwise,  as  between 
the  assured  and  the  co-insuring  policies,  such  fl^oater  will  be 
hdd  in  the  adjustment  as  ^^  other  insurance,"  and  liable  to  con- 
tribndon  to  its  full  extent  upon  any  or  all  of  its  concurrent 
Items,  its  terms  and  conditions  to  the  contrary  nocwithstand- 
oig,  they  being  operative  only  between  the  company  and  its 
pdicy-holder ;  for  no  company  can,   by  Us  own  conditions^ 
practicaUy  annul  and  override  those   of  another   company 
(M74)-     In  case  of  a  partial  loss  falling  within  the  amount 
^  vpecific  insurance,  the  flocUer  covering  only  the  excess  of    |     • 
*^  above  the  specific  insurance  would  escape  scot  free,  and 
'^▼e  the  policy-holder  liable  as  co-insurer,  with  the  specific 
P^^&aes  in  its  stead. 
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344.  In  England^  floaters  are  recognized  as  excess 
policies  J  when  in  contact  with  specific  insurance^  only  by  tacit 
consent  of  the  companies.  The  contribution  clause;  contained 
in  all  of  the  policies^  specific  or  average;  is  lost  sight  of  to  give 
effect  to  the  excess  clause  which  is  found  only  in  the  latter^ 
thus  presenting  the  anomaly  of  an  equitable  and  universally 
recognized  condition  of  all  policies  being  thrust  aside  to  give 
place,  to  say  the  least  of  it;  to  an  unjust  special  one,  found 
only  in  one  class  of  policies. 

345.  In  speaking  of  this  peculiar  feature  of  the  English 
policy,  Mr.  Atkins  asks  very  pertinently : — 

**  Upon  what  principlo  is  it  that  the  companj  SBeoiDg  an  average  policy 
inserts  a  clause  declaring  that  the  specified  policj  is  hound  to  settle  first  and 
abandon  its  own  condition  of  paying  only  pro  rata,  thus  furnishing  the 
spectacle  of  one  office  practically  annulling  by  its  own  act  the  conditions  of 
another  company  ?  "  He  adds :  "  But  no  better  reason  can  be  assigned  for 
office  A  allowing  office  S  to  annul  the  condition  of  its  policy  in  tha  manner 
referred  to,  than  the  intention  which  A  lias  to  return  the  compliment  in 
kind  at  the  first  opportunity  which  may  present  itself."  He  further  adds : 
*'  The  rule  probably  had  its  origin  in  the  purpose  of  regulating  losses  when 
different  kinds  of  policies  existed  in  the  same  offices.  This  has  been  taken 
up  and  misapplied  in  the  cases  where  such  varied  forms  of  policies  exist  in 
different  companies."    (3004.) 

346.  In  this  country,  under  the  forms  of  policy  in  use 
herC;  this  arbitrary  ruky  by  some  miscalled  the  Albany  Bule^ 
though  occasionally  acted  upon,  when  found  to  operate  in  the 
interest  of  the  adjuster's  company,  and  the  claimant  will  sub- 
mit to  its  enforcement;  has  no  legal  or  moral  force  or  applica- 
tion in  adjustments.  On  the  contrary,  it  is  not  only  unjust 
and  inequitable  in  its  operation,  but  it  is  directly  opposed  to 
the  uniform  rulings  of  our  courts.    (31 67,) 

CONCURRENT  AND  NON-CONCURRENT  POLICIES. 

347.  Policies  are  concurrent  when  they  cover  the  same 
subjects,  in  the  same  proportions,  in  the  same  or  different^ 
amounts,  at  the  same  premium,  in  the  same  locality  and  for*" 
the  same  parties.     Two  or  more  policies,  of  either  the  specific^ 
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general,  excess,  or  floating  form,  are  said  to  be  concurrent 
when  thejr  cover  alike  in  all  essential  particulars. 

848,  Policies  are  nofi-concurrent  when  they  cover  the 
same  subjects,  in  whole  or  in  part,  or  combined  with  others, 
for  the  same  owner,  in  the  same  location,  without  reference 
to  the  proportions,  amounts,  rates  of  premium,  or  terms  of 
other  policies  upon  the  same  subjects ;  either  by  the  general, 
fioating,  or  excess  form  of  policy,  singly  or  combined.  This 
form  is  also  designated  as  mixed :  thus : — company  A  covers 
pork ;  company  B  covers  pork  and  flour  ;  company  C  covers 
pork  and  grain  ;  and  company  D  pork,  flour,  and  grain. 

349.  As  a  rule,  it  \a  highly  desirable  that  all  policies 
embracing  the  same  subjects  should  be  made  concnrrent  so 
far  as  the  circumstances  of  the  case  will  admit,  and  thus  pre- 
vent misunderstanding  as  to  the  liability  of  co-insuring  com- 
panies ;  but  it  is  fu>t  essential  to  the  correct  and  proper  ad- 
jusiment  of  a  loss,  under  such  compound  insurance,  that  each 
policy  should  read  alike.  In  the  example  cited  above,  any 
low  upon  either  pork,  flour,  or  grain  could  be  as  readily  ad- 
jasted  and  apportioned,  as  there  written,  as  if  company  A 
covered  pork^  B  fl^our^  and  C  grain,  leaving  company  D  out 
entirely. 

S50,  The  following  are  the  instructions  of  English  com- 
panies to  their  ^^ Agents  abroad"  in  the  matter  of  non-^on- 
current  policies^  viz. : — 

ttl,  "  In  order  to  prevent,  in  future,  complications  and  delajs  vexa 
^Soni  ilike  to  claimant  and  the  offices,  such  as  havs  heretofore  arisen  in  the 
MMement  of  losses  from  want  of  uniformity  in  the  wording  of  all  policies 
^Migned  to  cover  one  and  the  same  risk,  all  the  offices  do  simultaneouslj 
^Aitniet  their  agents  ahroad^  that,  in  all  cases  of  joint  insurance  with  other 
<Q<n|Nuiiet,  uniformity  tf  wording  it  enmUalfor  convenience  and  eecuriiy  of 
t^tftitimf  aa  weU  as  the  officee," 

S33,  In  case  of  loss,  it  is  the  adjuster's  duty  to  settle 

Ae  diim  as  he  finds  the  contract  to  read,  and  not  to  adjust  it 

11  he  may  think  it  ought  to  read.     Non-eancurrent  policies 

tn  just  as  easily  adjusted  as  concurrent  ones,  when  the  policy 

11  ordinarily  clear  and  the  adjuster  understands  his  business. 


THE  PRO  RATA  CLAUSE. 

3S3.  The  relative  extent  of  the  pro  rata  clauisej  in  fire 
underwriting;  maj  be  described  as  twofold;  viz. : — 

3jS4.  First — The  average  clause  proper  ;  where  the  rel- 
ative terms  of  the  proportions  are  of  equal  value  or  extent^ 
as  value  to  value — value  of  property  lost  to  the  value  of  the 
property  at  risk ;  or,  value  of  property  in  one  of  several  loca- 
tions to  the  value  in  all ;  or,  the  amount  of  the  policy  to  the 
total  amount  of  all  of  the  policies ;  that  is,  insurance  to  in- 
surance. 

9SS.  Second — The  co-insurance  clause;  where  the  rel- 
ative terms  of  the  proportions  are  of  unequal  value  or  extent, 
as  insurance  to  valuey^^amoxmi  of  insurance  to  the  value  of 
the  property  at  risk. 

356.  The  object  of  thejpro  rata  clause  is  to  equalize  the 
proportions  of  the  risk  between  the  insurers  and  the  insured, 
by  compelling  the  latter  to  bear  a  certain  pro  rata  share  of 
any  loss  himself,  greater  or  less  as  the  property  may  be  par- 
tially or  fully  covered  by  insurance,  as  in  co-insurance  ;  or,  as 
the  maximum  or  minimum  of  the  loss  may  approximate  the 
aggregated  value  of  the  property  at  risk,  as  in  the  average 
clause  proper,  and  thus  create  and  maintain  an  interest  on  the 
part  of  the  insured,  in  the  preservation  and  safe  guardianship 
of  the  property  under  the  protection  of  the  policy,  which 
might  not  otherwise  exist. 

357.  The  presence  of  the  pro  rata  clause^  in  either  of 
the  above- cited  forms,  reduces  the  indemnity  from  a  positive 
liability  to  pay  the  loss  up  to  the  amount  insured,  in  any  case, 
to  a  relative  liability  for  the  amount  of  any  loss,  either  in  the 
prop  ortion  that  the  sum  insured  bears  to  the  value  of  the 
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property  at  risk,  as  in  co-insurance;  or,  in  such  proportion  as 
the  valae  of  the  property  lost  or  damaged  shall  bear  to  the 
valae  of  all  the  property  at  risk,  as  under  the  average  clause 
proper.  Hence,  the  omission  of  this  clause  in  one  or  the  other 
of  its  forms,  from  any  policy  where  it  can  be  used,  throws  so 
great  an  advantage  on  the  side  of  the  insured  in  the  adjust- 
ment of  claims,  that  such  omission  can  be  viewed  in  no  other 
light  than  as  equivalent  to  a  very  great  reduction  of  the  rate 
of  premium,  as  is  very  apparent  in  the  operation  of  compoimd 
policies. 

Under  either  form  the  insured  becomes  a  co-insurery  but 
the  basis  of  the  contribution  is  different :  in  the  one  case  it 
is  the  insurance ;  in  the  other  it  is  the  property,  without  refer- 
ence to  the  amount  of  insurance.  i 

1.  THE  AVERAGE  CLAUSE  PROPER. 

S38.  This  clause  is  usually  appended  to  general  or  float- 
ing policies  covering  property  in  more  places  than  one,  so  as 
to  form  a  plurality  of  risks  under  one  amount ;  or,  where  a 
hnilding  forms  a  single,  continuous,  or  extended  risk,  and  its 
contents  are  covered  under  one  amount ;  or,  where  there  is 
more  than  one  kind  of  property,  under  one  amount,  in  one 
locality.  But  it  is  equally  applicable  to  single  specific  poli- 
cies. 

• 

SS9.  It  imports  that  all  property  under  the  protection  of 
the  policy  shall  contribute  to  the  pro  rata  payment  of  loss  on 
«flf  portion  of  the  property,  without  reference  to  the  amount 
of  msmrance  thereon.  Hence,  imlike  co-insurance,  it  is  always 
9P^ativ€y  except  in  cases  of  the  entire  destruction  of  the  prop- 
erty, where  there  is  nothing  left  to  pro-rate  with. 

VARIOUS  FORMS   OP  THE  CLAUSE. 

The  foUowing  are  among  the  customary  forms  of   this 
clanse,  viz. : — 
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1.  ON  PBOFERTT  IN  SEYEBAL  BUILDTNOB  OB  LOCATIONS. 

8M.  It  is  understood  and  agreed  that  the  amount  insured  bj  this 
policj  shall  attach  in  each  of  the  above-named  premises,  in  such  propor- 
tion to  the  whole  amount  insured  as  the  value  of  the  property  covered  bj 
this  policy,  contained  in  each  of  said  premises,  shall  bear  to  the  value  of 
such  property  contained  in  all  of  the  above-named  premises. 

2.  ANOTHER. 

301  •  In  case  of  loss,  this  insurance  shall  contribute  and  pay  in  pro- 
portion as  the  value  in  each  building  (or  locality)  bears  to  the  value  in  all 
of  the  buildings  (or  localities). 

3.   ANOTHER,  WITH  LOBS  AB  THE  BABI8  OF  PROPORTION. 

303.  That  all  property  at  risk  contained  in  the  above-described  build- 
ings, numbered  from  one  to  twelve  inclusive,  shall  contribute  pro  rata  to 
the  pa3rment  of  loss  on  any  portion  of  such  property  in  any  one  or  more  of 
said  buildings. 

4.  ON  FBOPEBTT  IN  ONE  LOCALITT. 

363.  This  company  shall  be  liable  for  loss  or  damage  on  any  portion 
of  the  goods  hereby  insured  only  in  the  proportion  that  the  sound  value  of 
such  lost  or  damaged  goods  shall  bear  to  the  sound  value  of  all  of  the  goods 
at  risk. 

The  re-insurance  clause  (6  of  the  policy)  and  the  contribu- 
tion clause  (7  of  the  policy)  are  average  clauses^  limiting  the 
proportions  of  the  loss  to  the  relative  proportions  of  the  in- 
surance. 

364.  In  case  of  loss  under  forms  1  and  2,  it  would  be 
only  necessary  to  know  the  amount  of  the  sound  value  of  aU 
of  the  property  at  risk,  and  the  sound  value  of  the  property 
at  risk  in  the  building  or  locality  of  the  loss.  The  liability 
under  the  policy  would  be  in  the  proportion  that  the  value  of 
property  in  the  loss  building  bore  to  the  value  in  all  of  the 
buildings.     Thus  :-— 

Insurance  upon  5  buildings,  $1,000  each $5,000 

Value  $4,000  each— equals  total  value 20,000 

Loss  upon  No.  4,  say 2,000 

CarUributum:  As  value  of  building,  $4,000,  is  to  total  value  of  the 
property,  $20,000,  so  is  the  liability  under  the  policy.  Tliis  gives  20  per 
cent. 

Hence,  policy  $1,000,  at  20  per  cent.,  pays  $200. 

369.  In  case  of  loss  under /orms  3  and  4,  it  would  only 
be  necessary  to  know  the  total  value  of  the  property  at  risk, 
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and  the  sound  value  of  the  property  lost  or  damaged — ^that  is, 
the  amount  of  the  loss.     Thus : — 

Insurance  upon  5  baildiogs,  at  $1,000  each $5,000 

Valae  $4,000  each^toUl  value 20,000 

LoM  upon  No.  4,  acmnd  value 2,000 

ContrHniUon :  As  the  iound  valite  of  the  lost  property,  $2,000,  is  to  the 
Mai  talue,  $20,000,  so  is  the  liabilit j  of  the  policj.    This  gives  10  per  cent. 
Hence :  policy  $1,000,  at  10  per  cent.,  pays  $100. 

2.  THE  CO-INSURANCE  CLAUSE. 

COMMONLT  CALLED  THB  '*  AYERAGB  CLAUSE." 

S66.  This  form  of  the  pro  rata  clause  is  the  universal, 
tmwriUen  condition  of  marine  insurance,  co-existent,  in  prin- 
ciple, with  its  earliest  practice.  Its  introduction  into  fire 
insorance, — ^where  it  is  the  exception  and  not  the  rule,  neyer 
being  operative  unless  so  expressed, — is  of  comparatively 
modern  date. 

867.  In  this  connection,  the  term  "  average  "  is  an  evi- 
dent misnomer,  its  use  having  little  or  no  affinity  with  the 
tme  signification  of  the  word.  But,  by  long  usage,  in  mari- 
time practice,  the  term  has  come  to  have  a  very  extended 
tpplication,  there  being  no  less  than  Jive  different  kinds  of 
^^ averages''  known  to  marine  insurance  (3,  4,  S,  etc.),  be- 
rides  "  average  clauses ''  of  several  varieties.  But,  however 
Med,  the  term  "  average''  is  always  synonymous  with  contri- 
botioQ,  in  addition  to  that  of  ratio  ;  and  it  is  in  this  sense  that 
^  ^^ average  clause"  has  been  introduced  into  the  fire  policy, 
tliiu  imparting  to  it,  to  a  limited  degree,  the  principle  of 
marine  average. 

Why  this  principle  was  not  made  universal  in  the  fire 
^tract,  as  it  was  and  is  in  the  marine,  is  not  clear.  The 
omission  probably  arose  from  the  fact  that  the  early  fire 
*>aociations  deemed  the  limited  amount  of  their  policies — 
^500  being  the  maximum — sufficient  protection.  All  losses 
were  paid,  up  to  the  amount  insUred,  without  any  reference 
to  the  average  feature. 
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368.  What  is  imiversaUy  known  as  the  ^'  Average 
Clause/'  in  its  operation  and  effect;  is  simply  a  co-insurance 
condition,  stipulating  that  the  insured  shall  bear  such  propor- 
tion of  anj  loss  as  the  value  of  the  property,  in  excess  of  the 
insurance,  shall  bear  to  the  insurance  upon  all  of  the  property, 
or  to  the  interest  of  the  insured  therein ;  or,  by  a  converse 
proposition, — ^that  the  underwriter  shall  be  liable  for  such 
proportion  only  of  the  property  lost  or  damaged,  as  the 
amount  of  insurance  may  bear  to  the  value  of  the  entire  prop- 
erty, or  to  the  interest  of  the  insured  therein.  When  a 
policy  is  said  to  be  ^^ subject  to  averagCy^  this  is  the  clause 
referred  to. 

369.  It  is  based  upon  the  equitable  principle  that,  where 
the  insured  elects  to  stand  as  his  own  insurer  upon  any  por- 
tion of  his  property— paying  premium  only  upon  that  portion 
under  direct  insurance — he  should  be  regarded  in  the  light  of, 
and  treated  in  the  contribution  to  any  loss  thereupon,  as  if  he 
were  another  company  interested  to  the  same  amount  as  the 
excess ;  and  he  should,  consequently,  be  held  liable  for  a 
corresponding  share  of  any  loss. 

370.  The  effect  of  the  enforcement  of  this  clause  would 
be  to  compel  a  larger  amount  of  insurance  to  be  taken  upon 
property,  in  order  to  obtain  a  full,  or  even  an  approximate 
indemnity  in  case  of  loss ;  and,  so  far  as  the  insurer  is  con- 
cerned, in  case  of  loss,  there  would  be  contribution  to  the  full 
amount  of  the  property,  either  by  the  insured  or  by  other 
insurance,  as  the  case  might  be. 

371.  In  France,  Belgium,  Germany,  and  Russia,  no 
policy  is  issued  without  the  pro  rata  clause.  In  England  it  is 
made  obligatory  by  law,  in  all  floating  policies  (413).  All 
agency  policies  of  English  companies  contain  this  clause; 
and  it  is  coming  more  generally  into  use  in  the  fire  branch, 
among  the  companies  in  America,  as  its  equitable  results 
become  better  known  and  appreciated, — especially  as  a  safe- 
guard in  the  sweeping  operations  of  floating  and  other  com- 
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ponnd  policies,  where  the  underwriter  is  liable  for,  and  not 
unfrequently  compelled  to  pay,  the  fall  amount  of  the  insur- 
ance upoD  a  partial  loss  only  of  the  property — an  untoward 
result  that  would  be  largely  modified  and  controlled  by  the 
introduction  of  the  pro  rata  stipulation. 

373.  The  co-insurance  clause  is  applicable  to  the  same 
classes  of  risks  as  the  average  clause  proper  ;  but,  unlike  that 
clause,  it  makes  only  such  portions  of  the  property  at  risk  as 
may  be  in  excess  of  the  insurance — ^be  the  same  more  or  less — 
instead  of  the  entire  property,  contribute  to  the  payment  of 
loss ;  and  where  the  insurance  equals  the  value  of  the  prop- 
erty, this  clause  is  not  operative.     (370.) 

The  first  mention  of  this  clause  in  an  American  fire  policy 
is  to  he  found  in  the  policy  of  the  Eagle  Insurance  of  New 
Orleans,  La.,  a.  d.  1836.  In  American  fire  policies  the 
clause  is  universally  a  writtefi  one — ^that  is,  not  included 
among  the  printed  conditions. 

The  customary  forms  of  this  clause  are  as  follows  : — 

1.  GBNERAL. 

S79.  It  is  understood  that,  in  case  of  loss  or  damage  by  fire,  thU  policj 
>^1  be  liable  onlj  in  the  proportion  that  the  amount  fiereby  insured  bears 
to  the  whole  value  of  the  property. 

2.  ANOTHBB  FORM. 

374«  In  case  of  loss  or  damage  by  fire,  this  policy  shall  be  liable  only 
U  the  proportion  that  the  amount  insured  bears  to  the  value  of  the  entire 

8.  A170THEB. 

37ft.  If  the  9ahte  of  the  property  shaU  be  greater  than  the  amount 
^ond  thereon,  the  insured  shall  be  considered  co-insurer  for  such  excess, 
ttd  aU  lotees  shall  be  adj  osted  accordingly.  > 

4.  THE  GBRHAN  FORM. 

376.  "  If,  at  the  time  of  the  fire,  the  value  of  the  articles  or  property 
■Blared  by  the  policy  exceed  the  amount  of  the  insurance,  then  the  party 
iBiored  shall  be  considered  as  his  own  insurer  for  such  surplus,  and  in  such 
^H^teity  shall  bear  his  proportionate  share  of  the  loss." 

6.  THE  FRENCH  FORM. 

8TT.  If,  at  the  time  of  a  fire,  the  value  of  the  objects  covered  by  the        / 
polie^  is  found  to  exceed  the  sum  total  of  the  insurance,  the  insured  is  con- 


140  CO-INSURANCE   CLAUSE. 

[         sidered  as  baying  remained  his  own  insurer  for  that  excess ;  and  he  is  to 
bear,  in  that  character,  his  proportion  of  the  loss." 

The  German  and  French  forms  are  equivalent  to  form  2, 
because  aU  policies  are  subject  to  average. 

6.  THE  ENGLIBH  FORM. 

378.  It  is  hereby  declared  and  agreed  that,  whenever  a  sum  insured 
is  declared  to  be  subject  to  the  conditions  of  average,  if  the  property  so 
coyered  shall,  at  the  breaking  out  of  any  fire,  be  collectively  of  greater  value 
than  the  sum  insured  thereon,  then  this  company  shall  pay  or  make  good 
such  a  proportion  only  of  the  loss  or  damage  as  the  sum  insured  shall  bear 
to  the  whole  value  of  the  said  property  at  the  time  when  such  fire  shall 
first  happen.    (413,  9371 . ) 

7.  HAMBURG  CLAUSE. 

379.  If  the  insured  property,  in  part  or  in  whole,  is  elsewhere  insured ; 
or,  if  the  value  of  the  property  on  hand  at  the  time  of  the  fire  exceeds  the 
amount  of  the  insurance ;  or,  if  a  self-insurance  condition  on  the  part  of 
the  insured  is  expressly  specified,  th^n  the  damage  will  be  made  good  "pro 
rata." 

The  operation  of  this  form  of  the  pro  rata  clause  will  be 
better  exemplified  bj  the  results  of  an  adjustment  under  it, 
than  by  any  mere  description,  as  follows  : — 

380.  In  case  of  loss  under  Clause  1,  which,  it  will  be 
noticed,  differs  somewhat  from  the  others,  the  value  of  the 
entire  property  under  the  protection  of  the  policy  will  be 
necessary  to  be  known.    {Statement  xxix.,  3363.) 

Example.— Insurance  of  |t,000  each  on  five  buildings $5,000 

Value,  $4,000  each.    Total  value 20,000 

Loss  on  No.  4,  say 2,000 

CantrOmHon. — As  the  amount  A^re&y  insured,  $1,000,  Is  to  the  Mai  vahu 
$20,000,  so  is  the  liability  upon  the  policy,  which  will  be  5  per  cent. 
Hence,  5  per  cent,  of  $1,000  equals  $50. 

S81«  In  case  of  loss  under  any  other  of  these  clauses,  the 
amount  of  insurance,  and  the  total  value  of  the  property  at 
risk,  must  be  known. 


CO-INSURANCE  CLAUSE.  141 

The  apportionment  will  also  differ  from  Clause  1,  in  that 
the  whole  amount  of  insurance  will  be  one  of  the  proportions, 
instead  of  the  amount  of  the  policy. 

ExAMFLR— flame  as  ander  Clause  1. 

Inaarance  of  $1,000  each  upon  five  boildiDgs $5,000. 

ToUlvaloe 20,000. 

Loss  on  No,  4 2.000. 

'  ContrHmtion. — As  the  amount  insored,  $5,000,  is  to  the  total  value, 
$20,000, 80  is  the  liabilitj  under  the  pollcj  to  the  amount  of  insurance, 
».«.,25per  cent. 

Each  policy  of  $1,000,  at  25  per  cent.,  pajs  $250. 

389.  A  comparison  can  thus  be  made  between  the  opera- 
tion of  the  average  clause  proper  and  the  co-insurance  claiisCy 
the  same  example  having  been  used  in  each  case  ;  the  result 
of  the  former  being  usually  in  favor  of  the  underwriter,  under 
the  same  circumstances  of  loss,  as  it  is  not  affected  by  the 
amount  of  the  insurance.     (Statement  xxxii.,  3273.) 

S83«  In  the  example  here  given,  the  amount  of  insurance 
(and  of  loss)  has  been  placed  at  a  low  figure,  to  exemplify 
the  result  where  only  partial  insurance  has  been  taken. 
Under  full,  or  even  moderately  full  insurance,  the  result 
would  be  more  favorable  to  the  insured. 

SPECIFIC  AGREEMENT. 

S84.  Where  the  insured  agrees  to  keep  a  specified  amount 
of  concurrent  insurance  upon  the  property  or  interest  covered 
l>y  the  policy,  or  stand  as  co-insurer  for  any  deficiency 
thereof  in  case  of  loss ;  or,  in  other  words,  agrees,  in  case  of 
loss,  that  the  contribution  shall  be  made  upon  the  basis  of  the 
AQioont  of  insurance  agreed  to  be  maintainedy  whether  existing 
or  not  at  the  time  of  such  loss,  the  customary  form  is  as 
follows,  viz. : — 

3II»(.    *'  Jtis  understood  and  agreed  thai  the  insured  shall  effect  and  main- 

Mn  not  less  than doUara  of  {npecific  or  excess)  insurance  (concurrent 

^^^rewith),  or  be  deemed  co-insurers  to  the  extent  of  any  deficiency  of  such  sufn 
fixisUng  at  the  time  of  any  loss  under  this  policy. 
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THE  THREE-FOURTHS  CLAUSE, 

386.  The  main  object  contemplated  by  the  use  of  the 
"  three-quarter  clause  "  is  the  prevention  of  over-insurance;  or 
rather,  to  secure  the  insurer  from  the  effects  of  over-insurance 
where  it  may  exist,  as  bj  the  operation  of  this  stipulation  the 
insured  gets  paj  for  only  three-fourths  of  his  loss,  within  the 
insurance,  bearing  the  other  one-fourth  himself,  even  should 
he  have  insurance,  in  the  aggregate,  beyond  the  amount  of 
such  loss.  Hence  under  this  clause  over-insurance  would 
be  robbed  of  its  principal  objection,  if  it  ever  occurred. 
(3978.) 

The  following  are  some  of  the  forms  of  this  clau86|  viz. : — 

HAMBURG  FORM. 

3S7.  "  In  case  of  loss  by  fire  happening  in  the  premises  occupied  bj 
or  within  the  control  of  the  assured,  this  companj  will  only  be  liable  and 
bound  to  pay  three-fourths  of  the  amount  of  loss  so  ascertained  and  proved  ; 
and,  in  case  of  other  insurance,  only  the  proportion  that  this  policy  bears 
to  the  whole  amount  insured  thereon." 

Strenuous  effort  was  made,  during  the  sessions  of  the 
National  Board  of  Fire  Underwriters,  by  some  of  the 
companies,  to  have  this  condition  incorporated  into  the  con- 
templated new  form  of  policy.  It  was  ably  discussed  on  several 
occasions ;  but,  although  the  majority  were  agreed  that  the 
underwriter  caimot  be  safe  unless  the  insured  retains  some 
interest  in  the  property  at  risk,  no  final  decision  was  had  in 
the  premises.  There  were  two  principal  objections  urged 
against  the  adoption  of  the  condition.  The  Jirst  was  that  it 
was  not  legally  sound:  that  it  was  a  question  whether  a 
company  could  receive  a  fiill  premium  for  a  risk  and  limit  its 
liability  to  only  three-quarters  of  the  indemnity.  The  second 
objection  was  that  its  adoption  would  prevent  large  merchant 
and  commission  houses  from  obtaining  full  insurance  upon  con- 
signments and  purchases. 
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388.  To  meet  these  objections,  the  Committee  on  Rates 
presented  the  following  as  a  compromise,  viz. : — 

"  It  is  the  opinion  of  tlie  committee  that  should  the  assored  agree,  by 
a  condition  of  his  policj,  that,  in  case  the  &re  shall  originate  in  the  premises 
occupied  by  and  within  hie  control,  he  will  bear  one-fourth  of  the  loss 
occasioned  by  said  fire— the  company  to  be  bound  onlj  for  the  other  three- 
fourths  (not.  however,  to  exceed  the  full  amount  of  the  policy) — then  such 
policy  should  be  granted  at  a  rate  of  premium  ten  per  cent,  less  than  this 
tariff;  and  it  is  also  the  opinion  of  the  committee  that  such  form  of  policy 
should  be  encouraged  among  companies." 

389.  The  following  form  of  this  clause  is  now  in  use, 
especially  among  the  companies  of  the  Southern  states,  in 
policies  upon  specially  hazardous  risks,  as  cotton-gins  and 
the  like.  It  is  called  in  that  section  '^ the  country  clausBj^ 
because  it  was  originallj,  and  still  is,  applied  to  policies  upon 
'^  country  risks  "  remote  from  the  office ;  its  intention  being 
to  prevent  over-insurance  where  the  risks  could  not  well  be 
examined  by  the  agents  of  the  company.    The  foUowing  is  the 

KEW   ORLEANS  FORM. 

890.  "It  is  understood  and  agreed  to  be  a  condition  of  this  Insurance, 
thtt,  in  case  of  any  loss  or  claim  under  this  policy,  this  company  is  and 
shall  be  liable  for  only  thrcC'fourthe  of  the  same,  not  exceeding  the  sum 
herein  insured  ;  and  that  one-fourth  shall  be  borne  by  the  insured.'' 

391.  By  the  operation  of  this  clause  the  insured  is  made 
a  co-insurer  to  a  certain  extent ;  hence,  it  becomes  his  interest 
to  avoid  a  fire,  and,  when  such  may  occur,  to  use  his  best 
endeavors  to  save  the  property  in  as  good  order  and  condition 
as  possible,  in  order  to  reduce  his  one-fourth  of  the  loss  to  a 
minimum,  while  at  the  same  time  it  is  almost  impossible  for 
the  insured  to  be  benefited  by  a  fire,  thus  lessening  the  tempta- 
tion to  incendiarism. 

It  is  customary,  where  policies  contain  this  clause,  to  in- 
crease the  line  and  reduce  the  rate  ;  thus,  where  an  ordinary 
policy  would  be  written  for  $3,000  at  2.50  per  cent.,  a  policy 
wUh  this  clause  would  be  issued  for  $4,000,  at  1.87  per  cent. ; 
m  which  case  the  amount  of  premium  would  be  the  same  for 
both  policies. 
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English  policies  are  of  two  kinds^  specified  and  average  or 
floating. 

393.  The  specified  policy  covers  property  in  a  single 
locality  J  though  it  may  be  general  in  form,  embracing  several 
subjects.    (3O89  3163.) 

393.  The  average  policy  or  floater ^  as  it  is  indiscriminately 
called;  covers  various  subjects  in  several  places,  but  is  made 
subject  to  average.    (336.) 

394.  Up  to  A.  D.  1866  there  was  no  form  of  fire  policy 
in  common  use  in  England,  each  office  using  its  own.  A  new 
uniform  policy  has  been  under  consideration  for  some  time, 
but  as  yet  it  has  not  made  its  appearance. 

The  Colonial  forms ^  being  mostly  copies  of  the  English 
policy,  will  be  ranked  among  them. 

The  following  forms  are  presented,  viz. : — 

The  RoTAL  Exchange  of  London a.  d.  1720. 

The  Hand- in-Hand,  specific  modem  fonn London. 

The Glasgow. 

The  New  Zealand  Insurance  Company Auckland. 

The  Pacific  Fire  and  Marine  Insurance  Company,  Sydney,  N.  8.  W. 
The  English  Average  Policy  form London. 
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THE  ENGLISH  POLICY:  a.  d.  1787. 

By  the  Corporation  of  the  Royal  Exchakge  Assurance 
OF  Houses  and  Goods  from  Fire. 

399.  This  present  Instrument  or  Policy  of  Assurance 

witnesseth,    That   Whereas  agreed   to  pay  into   the 

Treasury  of  the  Corporation  of  the  Royal  Exchange  Assurance, 
at   their  Office  on   the  Royal   Exchange,  London,    for  the 

assurance  of from  Loss  or  Damage  by  Fire.    Now  know 

ALL  Men  by  these  Presknts,  That  the  Capital  Stock,  Estate, 
and  Securities  of  the  said  Corporation  shall  be  subject  to  and 
liable  to  pay,   make  good  and  satisfy  unto  the  said  Assured, 

Heirs,  Executors,  or  Administrators,  any  Loss  or  Damage         / 

which  shall  or  may  happen  by  Fire  to  the  said  Goods ^ 

aforesaid  (except  such  Goods  as  Hemp,  Flax,  Tallow,  Pitch, 
Tar,  Turpentine,  Glass,  China,  and  Earthenwares,  Writings, 
Books  of  Accounts,  Notes,  Bills,  Bonds,  Tallies,  Ready  Money, 
Jewels,  Plate,  Pictures,  Gunpowder,  Hay,  Straw,  and  Com 
unthreshed)  within  the  space  of  twelve  Calendar  Months  from 
the  Day  of  the  Date  of  this  Instrument  or  Policy  of  Assurance, 
not  Exceeding  the  sum  of ;  and  shall  so  continue,  re- 
main, and  be  subject  and  liable,  as  aforesaid,  from  Year  to 

Year,  to  be  Computed  from  the Day  of in  Every 

Year,  for  so  long  Time  as  the  said  Assured  shall  well  and  truly 

pay,  or  Cause  to  be  paid,  the  Sum  of into  the  Treasury 

of  the  said  Corporation,  on  or  before  the Day  of 

which  shall  be  in  Each  succeeding  Year;  and  the  said  Corpora- 
tion shall  agree  thereto  by  accepting  and  receiving  the  same: 
which  said  Loss  or  Damage  shall  be  paid  in  Money  immediately 
after  the  same  shall  be  settled  and  adjusted  ;  or  otherwise,  if 
the  said  Loss  or  Damage  shall  not  be  adjusted,  settled  and  paid 
within  Sixty  Days  after  Notice  thereof  shall  be  given  to  the  said 
Corporation,  by  the  said  Assured,  that  then  the  said  Corpora- 
tion, their  Officers,  Workmen,  or  Assigns,  shall,  at  the  Charge 
of  the  said  Corporation,  at  the  End  and  Expiration  of  the  said 
Sixty  Days,  provide  and  supply  tlie  said  Assured  with  the  like 
Quantity  of  Goods  of  the  same  Sort  and  Kind,  and  of  Equal 
Value  and  Goodness  with  those  burnt  or  damnified  by  Mre. 
PROVIDED  Always,  Nevertheless,  and  it  is  hereby  de- 
clared to  be  the  true  Intent  and  Meaning  of  this  Deed  or 
Policy,  That  the  said  Stock,  Estate,  and  Securities  of  the  said 
10 
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Corporation  shall  not  be  subject  or  liable  to  paj  or  make  good 
to  the  Assured  any  Loss  or  Damage  by  Fire,  which  shall  happen 
by  any  Invasion,  Foreign  Enemy,  or  any  Military  or  usurped 
Power  whatsoever;  Puovided  Also,  That  this  Deed  or  Policy 
shall  not  take  Place  or  be  binding  to  the  said  Corporation 
until  the  Premium  for  one  Year  is  paid,  or  in  case  the  said 
Assured  shall  have  already  made,  or  shall  hereafter  make  any 
other  Assurance  upon  the  Goods  aforesaid,  unless  the  same  shall 
be  allowed  of  and  so  specified  upon  the  Back  of  this  Policy;  Or 

if  the  said ,  at  the  time  when  any  such  Fire  shall  happen, 

shall  be  in  the  Possession  of,  or  let  to  any  Person  who  shall  use 
or  Exercise  therein  the  Trade  of  a  Sugar-Baker,  Apothecary, 
Chymist,  Colour-man,  Distiller,  Bread  or  Biscuit -baker.  Ship 
or  Tallow  Chandler,  Stable-keeper,  Inn-holder,  or  Maltster,  or 
shall  be  made  use  of  for  the  stowing  or  keeping  of  Hemp, 
Flax,  Tallow,  Pitch,  Tar,  or  Turpentine ;  but  that  in  all  or 
any  of  the  said  Cases  these  Presents,  and  every  Clause,  Article, 
and  Thing  herein  Contained,  shall  cease,  determine,  and  be 
utterly  void  and  of  none  Effect,  or  otherwise  shall  remain  in 
full  Force  and  Virtue. 

In  Witness  whereof  the  said  Corporation  have  caused  their 

Common  Seal  to  be  hereunto  affixed,  the Day  of , 

in  the Year  of  the  Reign  of  our  Sovereign  Lord 

by  the  Grace  of  God,  of  Great  Britain^  France  and  Ireland^ 
King,  Defender  of  the  Faith,  &c.,  and  in  the  year  of  our  Lord 
One  thousand hundred . 

N.  B. — ^This  Policy  to  be  of  no  Force,  if  assigned,  unless 
such  Assignment  be  allowed  by  an  Entry  thereof  on  tho  Books 
of  the  Company. 

REMARKS. 

396.  This  is  a  copy  of  one  of  the  earlier,  if  not  earliest, 
forms  of  the  fire  policy  of  this  venerable  company  (a.  d.  1720), 
upon  which,  together  with  that  of  the  Sun  Fire  Office,  many 
of  the  earlier  decisions  of  the  courts  are  founded,  and  upon 
which  most  of  the  subsequent  policies  were  based. 
It  presents  a  few  points  worthy  of  notice,  viz. : — 
List  of  exceptional  articles;  the  original  of  the  present 
extended  classification  of  hazards.     (483.) 

Duration :  from  the  day  of  the  date  ;  for  twelve  calendar 
months. 
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Renewal  of  the  policy  provided  for  in  a  form  still  in  use  in        •    / 
some  English  policies.     (87«5,)  '^ 

Heinstatement, — This  underlying  principle  of  indemnity 
is  here  first  found;  but  it  seems  to  be  restricted  to  "goods," 
no  mention  being  made  of  buildings.  But  we  find  reinstate- 
ment  of  buildings  in  the  Hand-in-Hand  policy  of  A.  D.  168ftJi^»     "* 

Premium. — Here  we   have   another  "principle"  of  the  '' 

insurance  contract,  that  the  premium  must  be  paid  before  the 
contract  is  completed. 

Other  insurance  must  be  noted,  and  indorsed  on  the  policy, 
but  no  mention  is  made  of  pro  ratu  contribution,  which  was 
incorporated  into  the  contract  some  years  afterward. 

Invasion^  foreign  enemy y  military  or  usurped  power. — This 
provision  bears  date  1720,  as  we  learn  from  a  charge  of  Lord 
Mansfield,  in  a  case  where  it  was  called  in  question,  and  is 
the^r^^  notice  we  have  of  it ;  though  cotemporary  companies, 
the  London  Assurance  and  the  Sun  Fire  Office,  had  the  same. 
This  clause  was  the  result  of  the  incorporation  of  those  com- 
panies occurring  so  soon  after  a  rebellion.     (1674,)  / 

Hazardous  occupancy^  after  insurance,  voids  the  policy  as 
in  the  present  form. 

Assignment  without  notice  and  consent  voids  the  policy. 
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THE  ENGLISH  POLICY,  SPECIFIED. 

397.  The   following  is  a  copy  of  the  present  form  of 
policy  in  use  by  that  venerable  institution  known  as  the 


HAND-IN-HAND 

FIRE   AND   LIFE   INSURANCE   SOCIETY, 

Instituted  J  a.  d.  1696.     Extended  to  Life  Insurance^  1836. 

This  Policy  of  Insurance  Witnesseth  that , 

hereinafter  called  the  insured^  having  paid  to  the  Hand-in- 
Hand  Firk  and  Life  Insurance  Society,  hereinafter  callt  d 

the  Society,  the  sum  of ,  for  insuring  against  loss  or 

damage  by  fire,  as  hereinafter  mentioned,  the  property  herein- 
after described,  in  the  several  sums  following,  namely : — 


{Description  of  property :) 
Folic —  No, .        Canceled.         Return  Premium 


The  Society  hereby  agrees  with  the  insured  (but  subject 
to  the  conditions  indorsed  hereon,  which  are  to  be  taken  as  a 
part  of  this  policy),  that  if  the  property  above  described,  or 
any  part  thereof,  shall  be  destroyed  or  damaged  by  fire,  at 

any  time  between  the 18 — ,  and  the 18 ,  both 

imlusive,  or  at  any  time  afterwards,  so  long  as  the  insured,  or 

h representatives  in  interest,  shall  pay  to  the  Society,  and 

it  shall  accept  the  sum  required  for  the  renewal  of  this  policy, 

on  or  before  the  in  each  succeeding  year,  the  Society 

will,  out  of  its  fimds  or  property,  pay  or  make  good  all  such 
loss  or  damage,  to  an  amount  not  exceeding  in  respect  of  the 
several  matters  above  specified,  the  sum  set  opposite  thereto 
respectively,  and  not  exceeding  in  the  whole  the  sum  of . 

Provided,  nevertheless,  That  the  funds  or  property  of 
the  Society  shall  alone  be  liable  to  satisfy  this  policy,  and  that 
no  director,  trustee,  or  other  member  of  the  Society  shall  be 
personally  liable,  whether  in  body,  estate,  or  otherwise,  how- 
ever, to  make  good,  either  in  whole  or  in  part,  any  claim  or 
demand  whatsoever  under  this  policy. 
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In  WITNESS  WHEREOF,  this  policj  has  been  duly  executed, 
ttis day  of ,  18 ,  by . 

Signed,  sealed ,  and  ^      )  Directors      [seal. 

delivered  in  the  >      >     of  the  ^SEAL. 

presence  of  )      )   Society.       [seal. 

Examined, 

39S.   THE  OONDmOITS  REFBRKED  TO  IN  THIS  POLTCT. 

1.  Any  materia]  misdescription  of  any  of  the  property  proposed  to  be 
hereby  insured,  or  of  any  building  or  place  in  which  property  to  be  so 
insured  is  contained,  or  any  mis-statement  of  or  omission  to  state  any  fact 
material  to  be  known  for  estimating  the  risk,  renders  this  policy  void  as  to 
the  property  affected  by  such  misdescription,  mis  statement,  or  omission 
respectively. 

2.  If,  after  the  risk  has  been  undertaken  by  the  Society,  anything 
whereby  the  risk  is  increased  be  done  to  property  hereby  insured,  or  to, 
upon,  or  in,  any  building  hereby  insured,  or  any  building  or  place  in  which 
property  hereby  insured  is  contained  ;  or  if  any  property  hereby  insured  be 
removed  from  the  building  or  place  in  which  it  is  herein  described  as  being 
contained,  without,  in  each  and  every  of  such  cases,  the  assent  or  sanction 
of  the  Society  signifted  by  indorsement  hereon,  the  insurance  as  to  the 
property  afifected  thereby  ceases  to  attach. 

8.  This  policy  does  not  cover  property  held  in  trust  or  on  commission, 
unless  expressly  described  as  such ;  nor  china,  glass,  looking-glasses,  jewels, 
clocks,  watches,  trinkets,  medals,  curiosities,  manuscripts,  government 
stamps,  prints,  paintings,  drawings,  sculptures,  musical,  mathematical  or 
philosophical  instruments,  patterns,  models,  or  moulds,  unless  specially 
mentioned  in  the  policy ;  nor  deeds,  bonds,  bills  of  exchange,  promissory 
notes,  money,  securities  for  money,  or  books  of  account ;  nor  gunpowder ; 
nor  loss  or  damage  by  fire  to  property  occasioned  by  or  happening  through 
its  own  spontaneous  fermentation  or  heating,  or  by  or  through  invasion, 
foreign  enemy,  riot,  or  civil  commotion ;  nor  loss  or  damage  by  explosion, 
except  loss  or  damage  by  explosion  of  gas  in  a  building  not  forming  part 
of  any  gas-works. 

4.  This  policy  ceases  to  be  in  force  as  to  any  property  hereby  insured 
which  shall  pass  from  the  insured  to  any  other  person  otherwise  than  by 
will  or  operation  of  law,  unless  notice  thereof  be  given  to  the  Society,  and 
the  subsistence  of  the  insurance  in  favor  of  such  other  person  be  declared 
by  a  memorandum  indorsed  hereon  by  or  on  behalf  of  the  Society. 

6.  On  the  happening  of  any  loss  or  damage  by  fire  to  any  of  the  prop- 
erty hereby  insured,  the  insured  is  forthwith  to  give '  notice  in  writing 
thereof  to  the  Society,  and,  within  fifteen  days  at  latest,  to  deliver  to  the 
Society  as  particular  an  account  as  may  be  reasonably  practicable  of  the 
several  articles  or  matters  damaged  or  destroyed  by  fire,  with  the  estimated 
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yalne  of  each  of  them  respectively,  having  regard  to  their  several  values  at 
the  time  of  the  fire ;  and  in  support  thereof  to  give  all  such  vouchers, 
proofs,  and  explanations  as  may  be  reasonably  required,  together  with,  if 
required,  a  statutory  declaration  of  the  trath  of  the  account ;  and,  in 
default  thereof,  no  claim  in  respect  of  such  loss  or  damage  shall  be  payable 
until  such  notice,  account,  proofs,  and  explanations  respectively  are  given 
and  produced,  and  such  statutory  declaration,  if  required,  is  made. 

6.  If  the  claim  be  in  any  respect  fraudulent,  or  if  any  false  statutory 
declaration  be  made  in  support  thereof,  or  if  the  fire  was  occasioned  by  or 
through  the  procurement  or  connivance  of  the  insured,  all  benefit  under 
this  policy  is  forfeited. 

7.  The  Society  may,  if  it  think  fit,  reinstate  or  replace  property  damaged 
or  destroyed,  instead  of  paying  the  amount  of  the  loss  or  damage,  and  may 
join  with  any  other  company  or  insurers  in  so  doing,  in  cases  where  the 
property  is  also  insured  elsewhere. 

8.  On  the  happening  of  any  loss  or  damage  by  fire  to  any  property,  in 
respect  of  which  a  claim  is  or  may  be  made  under  this  policy,  the  Society, 
without  being  deemed  a  wrong-doer,  may,  by  its  authorised  officer  and  ser- 
vants, enter  into  the  building  or  place  in  which  such  loss  or  damage  has 
happened,  and  for  a  reasonable  time  remain  in  possession  thereof  and  of 
any  property  hereby  insured  which  is  contained  therein,  for  all  reasonable 
purposes  relating  to,  or  in  connection  with  the  insurance  hereby  effected, 
and  this  policy  shall  be  evidence  of  leave  and  license  for  that  purpose. 

9.  If,  at  the  time  of  any  loss  or  damage  by  fire  happening  to  any  prop- 
erty hereby  insured,  there  be  any  other  subsisting  insurance  or  insurances, 
whether  effected  by  the  insured  or  by  any  other  person,  covering  the  same 
property,  this  Society  shall  not  be  liable  to  pay  or  contribute  more  than  its 
rateable  proportion  of  such  loss  or  damage. 

10.  In  all  cases  where  any  other  subsisting  insurance  or  insurances, 
whether  effected  by  the  insured  or  by  any  other  person,  covering  any  prop- 
erty hereby  insured,  either  exclusively  or  together  with  any  other  property 
in  and  subject  to  the  same  risk  only,  shall  be  subject  to  average  ;  the  in- 
surance on  such  property  under  this  policy  shall  be  subject  to  average  in 
like  manner, 

11.  If  any  difference  shall  at  any  time  arise  between  the  Society  and 
the  insured,  or  any  claimant  under  this  policy,  as  to  the  amount  of  any  lorn 
or  damage  by  fire,  or  as  to  the  fulfilment  or  non-fulfilment  of  any  of  the 
conditions  herein  set  forth,  or  as  to  any  question,  matter,  or  thing  concern- 
ing or  arising  out  of  this  insurance,  every  such  difference,  as  and  when  the 
same  arises,  shall  be  referred  to  the  arbitration  and  decision  of  two  indif- 
ferent persons,  one  to  be  chosen  by  the  party  claiming  and  the  other  by  the 
Society  ;  or,  in  case  of  disagreement  between  them,  then  of  an  umpirf^  to  be 
chosen  by  the  arbitrators  before  entering  on  the  reference ;  and  the  costs  of 
the  reference  shall  be  in  the  discretion  of  the  arbitrators  or  umpire,  as  the 
case  may  be,  who  shall  award  by  whom  and  in  what  manner  the  same  shall 
be  paid ;  and  the  decision  of  the  arbitrators  or  umpire,  as  the  case  may  be, 
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shAll  be  final  and  binding  on  all  parties,  and  tbis  condition  eball  be  deemed 
and  taken  to  be  an  agreement  to  refer  as  aforesaid. 

12.  In  all  cases  wbere  tbis  policy  is  void,  or  bas  ceased  to  be  in  force 
under  anj  of  tbe  foregoing  conditions,  all  moneys  paid  to  tbe  Society  in 
respect  tbereof  will  be  forfeited. 

BEMARKS. 

390,  It  will  be  DOted  that  the  conditions  of  the  present 
form  of  policy  of  this  company  (or  "Society"  as  it  terms 
itself)  differ  materially  from  those  under  the  original  "  deed 
of  settlement"  (80),  the  former  being  strictly  mutual  in  their 
provisions,  while  the  present  form  is  largely,  if  not  entirely 
on  the  stock  principle,  embracing  most  of  the  points  common 
to  the  policies  of  all  English  stock  companies. 

As  measured  by  the  American  standard^  these  conditions 
present  the  following  peculiarities,  viz. : — 

First.  The  commencement  and  termination  of  the  risk, 
both  days  being  "inclusive."     (8«59.) 

Second.  The  premium.  While  provision  is  made  for  the 
payment  of  all  premiums  after  thefirsty  nothing  is  said  about 
such  ^r5^  premium,  further  than  its  general  acknowledgment 
in  the  body  of  the  policy. 

By  Section  1,  misrepesentation  applies  only  to  such  portion 
of  the  policy  as  may  be  affected  by  it,  and  does  not  affect  the 
entirety  of  the  policy.     (946,) 

Section  3.  The  list  of  memorandum  articles  is  more  ex- 
tended than  in  the  American  policy,  while  the  exceptional  risks 
include  spontaneous  fermentation  or  heating,  and  the  explosion 
of  gas  in  buildings  other  than  gas-works.  The  kind  of  "  r/o^'' 
here  referred  to  has  been  legally  decided  to  mean  the  common 
coal-gas  of  the  gas  companies,  used  for  lighting  and  heating. 

Section  4.  Alienati<m  is  based  upon  the  decision  that 
"  descent  of  title  to  heirs  is  not  alienation."  It  also  includes 
change  of  title  by  "  operation  of  law,"  as  not  being  alienation. 
American  law  has  decided  this  to  be  correct,  though  the  con- 
ditions of  many  of  the  American  as  well  as  English  policie 
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Iiold  aU  transfers  of  title  as  alienation^  requiring  the  consent 
of  the  insurers  to  make  such  transfer  valid.     (lOSS.) 

Section  5.  Notice  of  loss  forthwith  is  the  same  as  in  the 
American  form.  It  also  requires  proof  loss  to  he  produced 
'^  in  fifteen  days  at  latest/'  which  amounts  to  nothing,  as  the 
only  penalty  for  failure  is,  that  the  loss  or  damage  shall  not  be 
payable  imtil  such  notice,  proofs,  etc.,  shall  be  produced, 
whenever  that  may  be,  as  there  is  no  limitation  as  to  time  in 
which  a  loss  shall  be  payable. 

Section  8  gives  the  Society  permission  to  enter  upon  the 
premises,  and  hold  possession  of  the  damaged  property  ^'  for  a 
reasonable  time,"  which  seems  unnecessary,  as  such  right  is 
inherent  under  the  nature  of  the  contract.     (1«I7«I«) 

Section  9.  The  contribution  clause,  making  the  Society 
liable  for  its  ratable  proportion  only  of  the  loss  or  damage^  not 
limiting  such  proportion  to  the^o  rata  of  the  amount  insured^ 
as  in  the  American  forms  generally  (3003),  Unlike  the 
American  form,  this  clause  also  includes  as  other  insurance 
"  any  otJier  subsisting  insurance,  whetJier  effected  by  the  insured, 
or  any  otlher  person,  covering  the  same  property. ^^  This  would 
include  insurances  of  mortgagors  and  mortgagees,  lessor  and 
lessees,  and  all  of  that  class  held  in  this  country  not  to  be 
"  other  insurance,"  under  the  customary  contribution  clause. 
(985,  3043.) 

Section  10  makes  the  policy  of  the  Society  subject  to 

average  when  in  contact  with  other  policies  on  the  same 
property  that  may  have  this  clause ;  a  very  inequitable,  if 
not  illegal  provision,  as  likely  to  entail  loss  upon  the  insured 
when  he  should  not  so  suffer.  It  has  recently  been  added  to 
the  National  Board  form  of  American  policy.     (30 16,) 

Cancellation  is  not  provided  for  under  any  circumstances. 


.,^_r«i.v 
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THE INSURANCE  COMPANY 

OF . 

[Agency  Form.} 
Fire  Policy,  Sum  insured,  £ . 

No. .  Premium,  . .  £ . 


400.    WHEREAS,  having  paid  the  sum  above 

stated  to  the  authorised  agent  of  the Insur- 
ance Company,  being  the  premium  on  the  sum  insured  by 

this  policy,  from  the (date),  for  insuring  against  loss  or 

damage  hy  fire  the  property  hereinafter  described,  to  the 
amount  or  respective  amounts  hereinafter  specified,  not  ex- 
ceeding the  sum  of ,  namely  : — 

{Description  of  tlve  property :) 

Kkftefore  te  it  fctiou;n»  That  from  the  date  aforesaid  to , 

the  capital  stock  and  funds  of  the  said  Company  shall  be 
Bubject  and  liable  to  pay  to  the  Insured  any  loss  or  damage 
by  fire  to  the  property  above  described,  not  exceeding  the 
Bum  or  sums  of  money  respectively  before-written. 

%Xii  it  \%  beteby  provided  and  agreed,  That  this  policy  shall 
be  Bnbject  to  the  Conditions  of  Insurance  printed  on  the  back 
Hereof,  which  shall  be  held  as  forming  a  part  of  the  Policy. 

Sedaring  ^lutagisi,  as  it  is  hereby  expressly  provided  and 
declared  to  be  the  true  intent  and  meaning  of  these  presents, 
Mid  which  the  insured  by  acceptation  hereof  specially  assents 
^d  agrees  to.  That  the  capital  stock  and  funds  of  the  said 
Company,  for  the  time  being,  shall  alone  be  answerable  for 
^y  demands  arising  under  this  Policy  ;  and  that  no  member 
^^  director  of  the  said  Company  shall,  under  any  circum- 
'^ces,  be  liable  for  more  than  the  amount  of  his  or  her  share 
<>;  the  said  capital  stock  or  funds  of  the  said  Company,  at  the 
time  the  claim  shall  arise,  as  ascertained  by  the  books  of  the 
^^d  Company ;  and  that  such  claim,  as  far  as  competent 
*S^8t  shareholders  indiviSually,  shall  lie  only  against  the 
P^i^Qs  who  are  shareholders  at  the  time  the  same  may  arise, 
J^^ything  in  this  policy  to  the  contrary  or  otherwise  competent 
V  W,  notwithstanding. 

i«  Witney  ivbeteof,  Two  of  the  Directors  and  the 
Makager  for  the  said  Company  have,  by  the  authorised 
attorney  and  agent  of  the  said  Company,  subscribed  these 
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presents  at ,  the day  of ,  in  the  year 

One  Thousand  Eight  Hundred  and  Seventy . 

,  Director. 

,  Director. 

,  Manager. 


By  their  Attorney,  , 

Agent  of  the  said  Company. 

401.  COKDinONS  UPON  WHICH  THIS  FOLICT  IS  GRAlfTKD. 

I.  That  upon  the  insurance  of  any  propertj,  whether  boildings  or  eon- 
tents,  the  party  or  parties  making  the  same  shall  specify  of  what  materials 
the  walls  and  roof  of  such  buildings  are  respectively  constructed,  where 
situated,  and  by  whom  occupied ;  and  whether  as  private  dwellings,  or  how 
otherwise,  whether  any  manufacture  or  hazardous  trade  be  carried  on,  or 
any  hazardous  articles  be  deposited  or  kept  therein,  and  if  so,  describe  the 
nature  and  qualities  thereof;  whether  any  steam-engine,  furnace,  kiln, 
stove,  coakle,  or  other  apparatus  whereby  heat  is  produced  (common  fire- 
places and  ovens  for  domestic  use  excepted),  be  erected  on  the  premises, 
and,  if  so,  shall  give  a  particular  description  of  the  nature  and  construction 
thereof  respectively ;  and  if  such  specification  do  not  truly  and  circumstan- 
tially describe  the  property  and  the  several  particulars  regarding  the  same 
as  aforesaid,  so  that  the  nature  and  degree  of  the  risk  may  be  justly  esti- 
mated, the  policy  or  insurance  thereon  shall  be  null  and  void.  The  insur* 
ance  on  any  building  shall  not  be  held  to  include  anything  outside  thereof, 
such  as  porches,  appentis,  sheds,  or  other  buildings,  except  the  same  be 
specially  mentioned  and  valued  in  the  policy. 

II.— Every  insurance  attended  with  particular  circumstances  of  risk, 
arising  from  the  situation,  contiguity  to  other  buildings,  or  construction  of 
the  premises,  or  the  nature  of  the  trade  carried  on,  or  goods  therein,  is  to 
be  specially  mentioned  in  the  order  for  the  policy,  so  that  the  risk  may  be 
fairly  understood ;  if  not  so  expressed,  or  if  any  misrepresentation  be  given 
so  that  the  insurance  be  effected  upon  a  lower  premium  than  would  have 
been  charged  had  such  risk  been  so  fairly  stated,  or  if  buildings  or  goods 
be  incorrectly  described  in  the  policy,  or  if,  after  an  insurance  shall  have 
been  effected,  there  shall  be  any  erection  or  alteration  or  extension  of  the 
premises  so  as  to  increase  the  risk,  or  any  erection  or  alteration  of  any 
apparatus  for  prodocing  h^pit  as  aforesaid^  or  if  any  hazardous  operation  or 
trade  shall  be  carried  on,  or  any  hazardous  goods  be  deposited,  or  any 
hazardous  communication  be  made,  the  insured  will  not  be  entitled  to  any 
benefit  under  the  policy. 

III. — No  insurance  proposed  to  this  Company  is  to  be  considered  in 
force  until  the  premium  be  actually  paid.  No  receipts  are  to  be  taken  for 
any  premium  of  insurance  but  such  as  are  printed  and  issued  from  the 
office  by  the  Ckmipany's  agents. 
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IV.—That  houses,  buildings,  and  goods  in  trust  or  on  commission, 
intended  to  be  insured,  must  be  so  described  and  declared  at  the  time  of 
effecting  each  insurance,  otherwise  the  policy  will  not  extend  to  cover  such 
property. 

v.— The  Company  will  not  be  answerable  for  any  loss  where  fires  are 
nsed  in  buildings  unprovided  with  good  and  substantial  brick  or  stone 
chimneys,  or  in  consequence  of  stoves  or  stove  pipes,  placed  and  used  con- 
trary to  law,  or  in  consequence  of  the  infringement  of  any  law  in  force  for 
the  suppression  or  prevention  of  fires,  or  where  stove  pipes  are  carried 
through  the  exterior  walls  or  roofs  of  any  house  or  buildings  ;  or  for  any 
loss  by  fire  on  any  building  under  construction  or  repair,  or  movables 
therein,  wherein  carpenters  and  joiners  are  employed,  unless  the  special 
consent  of  the  Company  be  first  obtained  and  indorsed  on  the  policy. 

VL— Losses  by  lightning  will  be  made  good  by  this  Company,  as  far  as 
where  either  the  buildings  or  the  effects  assured  have  been  actually  set  on 
fir«  thereby,  and  burnt  in  consequence  thereof.  No  allowance  will  be  made 
for  any  hay,  corn,  agricultural  produce,  or  other  property  which  may  be 
^troyed  or  damaged  by  its  own  natural  heating;  nor  for  any  goods  which 
ouy  be  destroyed  or  damaged  while  undergoing  any  process  in  or  by  which 
the  tpplication  of  fire-heat  is  necessary ;  neither  will  the  Company  be 
responsible  for  loss  or  damage  by  explosion  except  for  such  loss  or  damage 
u  shall  arise  from  explosion  by  gas.  The  Company  will  not  be  responsible 
fcrany  loss  or  damage  that  may  arise  from  the  burning  of  forests,  or  the 
clearing  of  lands ;  nor  will  it  be  answerable  for  any  loss  or  damage  by  fire 
cccasioned  by  any  invasion,  foreign  enemy,  insurrection,  civil  commotion, 
not.  or  any  military  or  usurped  power  whatsoever,  or  which  shall  happen 
^  trifle  after  war  shall  have  been  declared  against  the  country  wherein  the 
^red  property  is  situate,  or  during  the  administration  of  martial  law ; 
ttor  for  any  loss  or  damage  by  fire  occasioned  by  earthquakes  or  hurricanes ; 
^  this  policy  shall  remain  suspended,  and  be  of  no  effect  in  respect  to  any 
loai  or  damage  which  shall  happen  or  arise  during  the  existence  of  any  of 
the  said  contingencies,  unless  satisfactory  proof  be  given  that  such  loss  or 
^•""•ge  was  not  occasioned  thereby  or  connected  therewith. 

VII.- If  property  insured  by  this  policy  should  pass,  by  death,  assign- 
""Wit.or  otherwise,  into  new  hands,  the  interest  in  the  policy  may  be  pre- 
■^'▼ed  to  the  successor,  provided  such  succession  be  allowed  at  the  office, 
"7  Morsement  on  the  policy ;  and  if  goods  insured  be  removed  to  a  new 
ritnation,  such  removal  must  be  also  allowed  by  indorsement  on  the  policy, 
wd  t  snitable  premium  paid,  if  the  risk  be  increased  by  such  removal ;  but 
*"  *U  cases  where  such  indorsement  is  not  sanctioned  and  regularly  made, 
^  policy  shaU  be  void. 

VIII.— The  insured  shall,  if  required,  give  notice  of  any  other  insurance 
•iftidy  made,  or  that  shall  afterwards  be  made  elsewhere,  affecting  property 
teired  by  this  policy ;  that  a  memorandum  of  such  other  insurance  may 
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be  indorsed  on  this  policy,  otherwise  this  policy  will  be  void ;  provided, 
however,  that  on  such  notice  being  given  at  anj  time  after  the  issue  of  the 
policy,  it  shall  be  optional  with  the  Company  to  cancel  the  policy,  return- 
ing the  premium  for  the  unexpired  term  thereof,  if  they  shall  then  so  deem 
fit.  In  the  event  of  insurances  with  other  companies  being  in  force  at  the 
time  of  any  loss  or  damage  by  fire  happening  to  the  property  insured  by 
this  policy,  then  this  company  will  only  be  liable  to  the  payment  of  a  rata- 
ble proportion  of  any  loss  .or  damage  which  may  be  sustained ;  and  in  case 
of  the  assured  holding  any  other  policy  on  the  same  property  as  that 
insared  by  this  policy,  and  such  policy  subject  to  the  conditions  of  average, 
then  this  policy  is  declared  to  be  subject  to  the  conditions  of  average  in 
like  manner. 

IX. — That  books  of  accounts,  written  securities,  money,  stamps,  deeds, 
bills,  bonds,  bank-notes,  and  gunpowder,  or  other  explosive  powder,  will  not 
be  insured  or  comprehended  in  any  insurance  effected  by  or  with  this  Com- 
pany ;  nor  will  any  loss  or  damage,  in  any  cases  of  any  description,  be  made 
good,  when  more  than  ten  pounds  of  gunpowder  shall  be  deposited  or  kept 
on  the  premises,  nor  where  any  camphene,  naphtha,  spirits  of  turpentine, 
earth  oils,  crade  or  refined  petroleum,  or  other  explosive  liquid,  or  spirit 
gas,  are  deposited  or  kept  on  the  premises,  unless  the  same  shall  be  specially 
allowed  in  the  body  of  the  policy. 

X.— Medals,  coins,  sculpture,  curiosities,  jewels,  watches,  trinkets, 
pictures,  prints,  drawings,  manuscripts,  missals,  curious  or  rare  books, 
musical,  mathematical  and  philosophical  instruments,  china,  glass,  and 
looking-glasses,  earthenware,  fixtures,  or  utensils,  are  not  included  in  any 
insurance,  unless  they  are  specified  in  the  policy. 

XI. — Persons  insured  by  this  Company  sustaining  any  loss  or  damage 
by  fire,  are  forthwith  to  give  notice  thereof  at  the  office  of  the  Company,  or 
to  the  agent  of  the  Company  through  whom  the  policy  was  effected,  and 
within  foarteen  days  deliver  in  writing  as  particular  an  account  of  their 
loss  or  damage  as  the  nature  of  the  case  will  admit  of ;  such  account  of  loss 
to  have  reference  to  the  value  of  the  property  destroyed  or  damaged,  imme- 
diately before  such  fire,  and  shall  verify  the  same  by  the  production  of  their 
books  of  accounts,  and  by  affidavit  or  a  statutory  declaration  of  the  claim- 
ants, together  with  the  testimony  of  their  domestics,  their  servants,  or  other 
persons  in  their  employ,  and  such  vouchers  and  other  evidence  as  in  the 
judgment  of  the  directors,  or  any  of  them,  or  the  agents  through  whom  the 
policy  was  effected,  may  tend  to  prove  such  account  and  value,  and  shall 
produce  such  further  evidence,  and  give  such  explanations  as  the  directors, 
or  any  of  them,  or  such  agent  as  aforesaid,  may  reasonably  require ;  and 
until  such  accounts,  declaration,  testimony,  vouchers,  and  evidence  are  pro- 
duced, and  such  explanations  given,  the  loss  shall  not  be  payable ;  and  if 
there  shall  appear  any  fraud  or  any  false  statement  in  such  account  of  loss 
or  damage,  or  in  any  of  such  books  of  account,  or  in  any  such  testimony, 
vouchers,  evidence,  or  explanations,  or  if  such  affidavit  or  statutory  dedara- 
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tion  sbtll  contain  any  untrue  statement,  or  if  it  shall  appear  that  the  fire 
Bball  haye  happened  by  the  procurement  or  wilful  act,  or  by  the  means  or 
oonniTEDce  of  the  party  or  parties  insured,  or  of  the  claimants,  then  such 
ptrties  and  all  persons  claiming  under  them,  or  either  of  them,  shall  be 
excluded  from  all  benefit  from  the  insurance,  and  the  policy  shall  be  abso- 
latelj  Toid.  And  if  no  claim  shall  be  made  for  the  space  of  three  months 
■fter  the  occurrence  of  any  fire,  the  insured  shall  forfeit  every  right  to 
nstitatioD  or  payment  by  virtue  of  this  policy,  and  time  shall  be  of  the 
essence  of  the  contract.  No  profit  of  any  kind  is  to  be  included  in  any 
claim  to  be  made  under  the  policy. 

XII.— The  assured  shall  not  be  permitted  to  abandon  any  movable 
property  insured,  which  shall  be  injured  in  consequence  of  fire,  without  the 
express  consent  of  the  Company  or  its  agent.  In  case  of  the  removal  of 
property  to  escape  confiagration,  the  Company  will  cdntribute  ratably  with 
the  insured  and  other  companies  interested  to  the  expenses  of  salvage  and 
the  damage  the  property  may  sustain  by  such  removal ;  but  the  Company 
will  not  hold  itself  liable  for  any  loss  or  damag^  upon  property  removed 
from  any  building  (not  actually  on  fire)  contrary  to  the  declared  desire  of 
the  officer  or  agent  of  the  said  Company,  or  not  ordered  or  sanctioned  by  such 
officer  or  agent,  when  present,  and  in  a  situation  to  be  consulted  by  the 
assured. 

Xni.— That  in  every  case  of  loss  or  damage  by  fire  for  which  the  said 
Company  shall  be  liable,  the  same,  on  being  duly  proved,  shall  either  be 
paid  immediately,  or  the  said  Company  shall  have  the  option,  with  all  con- 
venient speed,  to  rebuild  or  repair,  or  reinstate,  or  replace  the  property 
insured,  and  in  the  case  of  buildings  to  put  them  into  as  good  and  substan- 
tial a  condition  as  they  were  in  at  the  time  when  such  fire  hiappened. 

XIV.— If  any  difiTerence  shall  arise  with  respect  to  any  claim  for  loss  or 
^•DMige  by  fire,  and  no  fraud  suspected,  and  the  Company  does  not  elect  to 
Teboild,  repair,  reinstate,  or  replace  the  same,  such  difference  shall  be  sub- 
nutted  to  arbitrators,  indifferently  chosen,  whose  award,  or  that  of  their 
"ttpire,  shall  be  conclusive. 

XV.—It  is  furthermore  hereby  expressly  provided,  that  no  suit  or  action 
^  any  kind  against  the  said  Company,  for  the  recovery  of  any  claim  upon, 
'"'der,  or  by  virtue  of  this  policy,  shall  be  sustainable  in  any  court  of  law 
or  equity,  unless  such  suit  or  action  shall  be  commenced  within  the  term  of 
twelve  months  next  after  any  loss  or  damage  shall  occur  ;  and  in  case  any 
'^^  or  action  shaU  be  commenced  against  the  said  Company  after  the 
expiration  of  twelve  months  next  after  such  loss  or  damage  shall  have 
^'^orred,  the  lapse  of  time  shall  be  taken  and  deemed  as  conclusive  evidence 
■8*inat  the  validity  of  the  claim  thereby  so  attempted  to  be  enforced. 

XVI.— The  agents  of  the  Company  shall  in  no  case  be  made  personally 
'wponsible  on  account  of  any  legal  or  other  investigation  which  they  may 
find  it  necessary  to  institute  for  the  satisfaction  of  the  Company ;  nor  can 
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tlieir  personal  property  be  attached  on  account  of  any  alleged  lose  l>y  *^ 
aaenred.    If  the  assared  should  commence  such  proceedings  agaiDS^    '^°^ 
agents,  it  is  hereby  declared  and  stipulated  that  the  said  assured  shall  foi^"^ 
thereby  all  claim  upon  the  Company,  for  loss  or  damage  sustained,  ^-^ 
shall,  moreover,  be  responsible  for  all  expenses  which  shall  accrue  in    ^^^ 
sequence  of  his  proceedings. 

XVTI.— That  if  from  increase  of  hazard  by  alteration  of,  or  increa^^ 
buildings,  or  from  the  introduction  of  hazardous  goods  or  property,  or  ^^'^Z. 
any  cause  whatever,  the  Company  is  desirous  of  discontinuing  the  risk^    j^ 
Company  shall  have  the  option  of  canceling  the  policy  on  due  notice  b^^     ^ 
given  in  writing,  and  at  the  same  time  returning  the  premium  for  th9    '^^^^' 
expired  term. 

To  these  conditions  are  added  the  first  three  clauses  of  the  Eng^l*^ 
Average  Policy.    (413.) 

BEMARKS. 

403.  It  would  seem  to  be  much  the  easier  task  to  t^^ 
what  was  not  insured  under  these  conditions  than  to  kno*^ 
what  was  covered  by  the  policy.  The  "canny  Scotsman"  i- 
apparent  throughout  in  the  manner  in  which  the  interests  o: 
the  company  are  guarded^  to  secure  which  we  find  in  the  body^ 
of  the  policy  a  provision  making  the  acceptance  of  the  policy 
by  the  insured  a  ^^  special  assent  ^^  to  the  terms  of  the  policy. 

403.  Among  the  condUians^  the  stipulations  and  require- 
ments are  exceedingly  stringent^  such  as  requiring  notice  of 
all  adjoining  hazards ;  only  the  printed  form  of  receipts  of 
the  office  will  be  recognized  in  the  payment  of  premiums. 
Burning  of  forests,  or  clearing  lands,  during  martial  law  after 
war  is  declared,  earthquakes  and  hurricanes,  suspend  the 
policy  while  in  existence. 

When  other  insurance  is  reported,  the  company  may 
cancel  and  return  pro  rata  premium,  if  consent  is  withheld. 

Notice  of  loss  must  be  given  forthwith^  and  proofs  of  loss 
within  fourteen  days,  though  no  penalty,  beyond  that  of  the 
loss  not  being  payable  until  presented,  is  provided  for.  If  no 
claim  be  made  within  three  months,  the  insured  forfeits  all 
right  to  indemnity,  and  "time  shall  be  the  essence  of  the 
contract."  Testimony  of  "  domestics,  servants,  and  em- 
ployees" required. 
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nhen  property  is  removed  from  a  building  not  on  fire, 
^^  ^trary  to  the  advice  of  an  officer  or  agent  of  the  company, 

liability  of  the  company  shall  cease. 

Agents  of  the  company  shall  be  exempt  from  responsibility 
account  of  any  legal  investigations  of  causes  of  loss.  Any 
P^*oceedings  against  them,  for  this  cause,  forfeits  the  claim 
^pon  the  company. 

The  company  may  cancel  the  policy  for  any  cause ;  but 
^^tliing  is  said  of  such  right  upon  the  part  of  the  assured. 

Nothing  whatever  is  said  in  the  matter  of  renewals. 

No  hour  of  commencement  or  termination  of  the  insurance 
**  xiamed. 

404.  The  remaining  requirements  of  the  condition  are 
^^namon  to  most  other  policies,  but  they  are  drawn  with  a 
^^^inuteness  of  detail  that  would  frighten  timid  people.     It  is 
J^*st  such  policies  and  conditions  as  these  that  tend  to  lower 
^*^^    standard  of  fire  underwriting,   as  giving  the  would-be 
^^^sxirer  just  cause  to  fear  that,  from  some  unwitting  infraction 
^f  the  endless  stipulations  of  the  contract,  he  would  be  in  great 
^*^xiger  of  losing  his  indemnity  in  case  of  loss  under  a  policy 
^^  this  company.     Many  of  the  stipulations  would  be  decided 
^^ties,  as  in  direct  contravention  of  the  end  of  the  contract, 
^  brought  into  a  court  in  America,  where  a  liberal  construc- 
tion is  always  put  upon  the  policy.     (1 145.) 

405.  In  addition  to  the  other  stipulations,  the  usual  con- 
ations of  average  of  the  English  policies  are  added,  making 
the  policy  a  "  floater^'  when  covering  in  several  places,  and 
subject  to  average  at  all  times. 
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COLONIAL  POLICIES. 

THE  NEW  ZEALAND  INSUEANCE  COMPANY 
Far  Fircy  MarinCy  and  General  Purposes. 

AUCKLAND. 

Established  a.  D.  1859. 

No. .  Sum  insuredy  £ 

Premium,        £  


406.    Whfreas,  ha paid  to  the  "New 

Zealand  Insurance  Company"  the  sum  of ,  bemg 

the  Premium  od  the  Sum  insured  by  this  policy,  from  the 

day  of ,  One  thousand  Eight  Hundred  and 

,  to  the day  of ,  One  Thousand 

Eight  Hundred  and  Seventy- ,  at  four  o'clock  in  the 

evening  of  that  day,  for  the  Insurance  against  Loss  or  Damage 
by  Fire  of  the  property  hereinafter  described,  to  the  amount 
hereinafter  mentioned. 

{Description  of  the  property :) 

N.B. — It  is  hereby  declared  that  if  the  assured  hold  any  policy,  subject 
to  average,  on  property  covered  by  this  insurance,  this  policy  shall,  in  like 
manner,  be  subject  to  average. 

Now,  BE  IT  KNOWN  that,  from  the day  of , 

one  thousand  eight  hundred  and  seventy- ,  until  the 

day  of ,  in  the  year  of  our  Lord,  one  thou- 
sand eight  hundred  and  seventy- ,  and  for  so  long 

afterwards  as  the  assured, heirs,  executors,  or  admin- 
istrators shall  from  time  to  time  pay,  or  cause  to  be  paid,  the 
sums  required  for  the  renewal  of  this  policy,  and  the  directors 
of  the  said  Company  shall  agree  thereto  by  accepting  the 
same  ;  the  Funds  and  Property  of  the  said  Company  shall  be 
subject  and  liable  to  pay,  reinstate,  or  make  good  to  the  said 

assured, Heirs,  Executors,  or  Administrators,  such  Loss 

or  Damage  as  shall  be  occasioned  by  Fire  to  the  property 
above-mentioned  and  hereby  Insured,  not  exceeding  in  each 
case  respectively  the  Sum  or  Sunvs  hereinbefore  severally 
specified  and  stated  against  each  Property. 

PROVIDED  ALWAYS,  That  this  Insurance  shall  at  aU 
times,  and  under  all  circumstances,  be  subject  to  the  Condi- 
tions and  Stipulations   printed  on   the  back  hereof,  which 
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Conditions  and  Stipulations  constitute  the  basis  of  this  Insur- 
ance, and  are  to  be  considered  as  incorporated  in,  and  forming 
a  part  of  this  Policy. 

IN  WITNESS  WHEREOF,  the  Common  Seal  of  the 
"  New  Zealand  Insurance  Company "  has  been  hereunto 
affixed  at  AUCKLAND,  in  the  Colony  of  New  Zealand,  this 

day  of ,  in  the  year  of  our  Lord  One  Thousand 

Eight  Hundred  and  Seventy- 


Manager.      J  SEAL.  > 


407.  CONDITIONS  AND  STIPUIJLTI0N8  BEFERBED  TO  Hi  THIS  POLICY. 

I.  That  upon  the  Insurance  of  any  property,  whether  buildings,  or 
goods  deposited  therein,  the  applicant  shall  state  his  name,  residence, 
oocQpation,  and  the  nature  of  his  interest,  and  specify  of  what  materials 
the  Walls  and  Roofs  of  such  Buildings  are  respectively  constructed,  where 
rttoated,  and  by  whom  occupied,  and  whether  as  private  Dwellings,  or  how 
otherwise,  whether  any  Manufacture  or  Hazardous  Trade  be  carried  on,  or 
uiy  Hazardous  Articles  be  deposited  or  kept  therein,  and  if  so,  shall  de- 
scribe the  nature  and  quantities  thereof ;  whether  any  Steam  Engine, 
Fornacc,  Kiln,  Stove,  Coakel,  or  other  Apparatus  whereby  heat  is  produced 
(common  grates  and  stoves  in  substantial  stone  or  brick  fireplaces  in  pri- 
▼Ate  dwellings  excepted)  be  erected  on  the  Premises,  and  if  so,  shall  specify 
I^nicalarly  the  nature  and  construction  thereof  respectively,  together  with 
the  construction  and  occupation  of  contiguous  or  immediately  adjacent 
buildings;  and  if  such  specification  do  not  truly  and  circumstantially  de- 
tcribe  the  Property,  and  the  several  particulars  regarding  the  same,  as 
tfoiQsaid,  so  that  the  nature  and  degree  of  the  Risk  may  be  justly  estimated, 
^  Policy  or  Insurance  thereon  shall  be  null  and  void.  The  Insurance  on 
^y  Buildings  shall  not  be  held  to  include  anything  outside  thereof,  such 
u  Chip  Boarding,  Fences,  Blinds,  Galleries,  Porches,  appentii.  Sheds,  or 
other  Buildings,  except  the  same  be  specially  mentioned  and  valued  in  the 
Policy ;  no  Furniture  usually  denominated  Fixtures.  Machinery,  or  other 
^  or  e(m$trueted  immovables,  contained  in  any  Building,  shall  be  held  to 
M  Insured,  as  appertaining  or  belonging  thereto,  except  such  fixtures  as 
*»11  be  specially  named  in  the  body  of  the  Policy, 

n.  That  in  case  any  alteration  or  addition  shall  have  been  made  in  or 
^  ^7  Risk  on  which  eruch  Insurance  has  been  effected,  whether  such  altera- 
^  or  addition  do  consist  in  the  erection  on  the  Premises  of  Apparatus  for 
producing  Heat,  or  in  the  introduction  of  Articles  more  hazardous  than 
"^7  be  allowed  in  the  Policy,  or  in  the  change  of  the  nature  of  the  Occn 
Potion,  or  in  any  other  manner  whatsoever,  by  which  the  degree  of  risk  is 
^'^'Based,  and  a  consequent  additional  Premium  would  be  required,  and 
11 
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whether  snch  Insurance  has  been  effected  on  the  Boilding  itself,  or  on 
Goods,  Wares,  or  Merchandise  deposited  therein,  and  the  Insured  shall  not 
hare  given  due  notice  thereof  respectively  to  the  said  Company,  or  its 
Manager  or  Agent,  in  writing,  and  unless  such  alteration  or  addition  shall 
have  been  allowed  by  endorsement  on  this  Policy,  and  such  increased 
Premium  shall  have  been  paid  as  may  be  required,  such  Policy  or  Insurance 
shall  be  null  and  void. 

III.  That  Houses,  Buildings,  and  Goods,  held  in  Trust  or  on  Commis- 
sion, must  be  insured  as  such,  otherwise  the  Policy  will  not  extend  to  cover 
them. 

IV.  No  Insurance  proposed  to  this  Company  shall  be  in  force  until  the 
Premium  be  actually  paid  ;  and  persons  desirous  of  continuing  Insurances 
must  make  their  respective  payments  of  the  Premium  thereon,  on  or  before 
the  days  on  which  they  respectively  become  due,  otherwise  such  Insurances 
will  expire;  and  the  only  evidence  of  such  payments  shall  be  the  Printed 
Receipts  issued  from  the  Office,  and  signed  by  the  Manager  or  one  of  the 
Clerks  or  Agents  of  the  Company. 

V.  No  Loss  or  Damage  by  fire,  occasioned  by  Invasion,  Foreign  Enemy, 
Riot,  Civil  Commotion,  Bifilltary  or  Usarped  Power  whatever,  E^arthquake, 
or  Hurricane,  or  Spontaneous  Combustion,  wiU  be  made  good.  Neither  wUl 
this  Company  be  answerable  for  Loss  or  Damage  to  Stock  or  Goods  of  any 
kind,  which  shall  or  may  happen  to  the  same  while  undeigoing  any  process 
in  or  by  which  the  application  of  Fire-Heat  is  necessary;,  and  the  Policy 
shaU  remain  suspended,  and  be  of  no  effect  in  respect  to  any  Loss  or  Damage 
which  shall  happen  or  arise  during  the  period  of  any  of  the  foregoing  con- 
tingencies. Losses  by  Lightning  will  be  made  good  when  either  the 
Buildings  or  the  Effects  Assured  have  been  actually  set  on  Fire  thereby, 
and  burnt  in  conseqaence  thereof. 

y I.  That  all  Insurances  on  Farming  Stock  (which  comprehends  all  aorta 
of  com  and  g^in,  hay  and  straw,  in  bams  or  stacks,  farming  utensils,  and 
live  stock),  shall  be  effected  under  such  general  description ;  but  this  Com- 
pany wiU  not  be  answerable  for  any  Loss  or  Damage  happening  thereto^ 
Occasioned  by  the  Natural  Heating  of  any  of  the  articles  or  commodities  so 
comprehended  and  included  in  such  Insurance ;  but  the  Loss  on  any  Prop- 
erty in  consequence  (except  that  which  by  its  Natural  Heating  has  been 
the  cause  of  the  Fire)  will  be  made  good. 

VII.  That  Books  of  Accounts,  Written  Securities,  Money,  Bank-Notes, 
Plate-Glass  Windows,  and  Gunpowder,  will  not  be  Insured  or  compre- 
hended in  any  Insurance  effected  by  or  with  this  Company ;  nor  will  any 
Loss  or  Damage,  in  any  case,  or  of  any  description,  be  made  good,  when 
more  than  ten  pounds  of  gunpowder  shall  be  deposited  or  kept  on  the 
premises,  unless  the  same  shall  be  specially  allowed  on  the  Policy. 

VUI.  China,  Glass,  Looking-Glasses,  Jewels, Watches,  Trinkets,  Medals, 
and  other  Curiosities,  Prints  (not  in  Trade),  Paintings,  Drawings,  and 
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Sculptoree,  are  not  Inclnded  in  this  Insurance,  nnless  tliej  are  specified  in 
the  Policy,  excepting  when  insured  by  Special  Agreement  under  the  term 
••  Btrmnud  Property  of  ewry  DetcripUon."  In  cases  of  Loss,  not  more  than 
£10  will  be  allowed  on  any  one  Picture  or  Print,  unless  a  yalued  Catalogue 
ahaU  have  been  previously  deposited  in  the  Office. 

IX.  No  claim  shall  be  recognized  or  recoverable  if  the  Property  insured 

be  previously  or  subsequently  insured  elsewhere,  unless  the  particulars  of  ^ 

such  other  Insurance  be  notified  to  the  Company  in  writing,  and  allowed 
by  endorsement  hereon ;  provided  on  such  notice  being  given,  after  the 
issue  of  the  Policy,  it  shall  be  optional  with  the  Company  to  cancel  the 
same,  returning  the  ratable  Premium  for  the  unexpired  term  thereof;  and 
in  no  case  where  any  Property  insured  by  this  Policy  is  insured  elsewhere, 
■hall  this  Company  be  liable  to  pay  more  than  their  ratable  proportion  of 
Loss  or  Damage. 

X.  Upon  the  Death  of  the  Assured,  or  the  assignment  of  any  interest 
assured  in  this  Company,  the  Policy  and  Interest  therein  may  be  continued 
to  the  Heir,  Executor,  or  Administrator  respectively ;  or  be  transferred  to 
the  Person  who  shall,  upon  such  Death,  or  by  such  assignment,  be  entitled 
to  the  Property  Insured,  provided  that  such  Heir,  Executor,  or  Adminis- 
trator, or  other  Person  so  entitled,  procure  his  or  her  interest  therein  to 
be  endorsed  on  the  Policy  by  the  Manager  or  authorized  Agent  of  the  ' 
Company. 

XI.  That  the  Insured  sustaining  any  Loss  or  Damage  by  Fire,  shall 
forthwith  give  notice  in  writing  to  the  Directors  or  Manager,  or  to  the 
nearest  Agent  of  the  Company,  and  shall,  within  fifteen  days  after  such  Fire 
shall  have  happened,  deliver  to  the  said  Directors,  their  Manager,  or  Agent, 
as  accurate  and  particular  account  in  detail  of  their  Loss  or  Damage  re- 
spectively, as  the  nature  and  circumstances  of  the  case  will  admit,  and  shall 

verify  the  same  by  solemn  declaration  or  affimSation,  before  a  Justice  of  / 

the  Peace,  and  shall  produce  his  books  of  account,  vouchers,  and  such  other 

evidence  as  the  Directors  may  reasonably  require ;  and  until  such  declara- 

lion  or  afllrmation,  account,  and  evidence,  are  produced,  the  amount  of  such 

Loss,  or  any  part  thereof,  shall  not  be  payable  or  recoverable.    No  profit  of 

any  kind  is  to  be  included  in  such  claim ;  and  if  there  appear  to  be  any 

fraud,  overcharge,  imposition,  or  any  misrepresentation ;  or  if  the  Fire  shall 

have  happened  by  the  procurement  or  wilful  act,  means,  or  connivance  of 

the  Insured  or  Claimants,  they  shall  be  excluded  from  all  benefit  under  this 

Policy. 

Xn.  That  in  every  case  of  Loss  or  Damage  for  which  the  said  Company 
shall  be  liable,  the  same,  on  being  duly  proved,  and  the  accounts  adjusted, 
shall  either  be  paid  immediately,  at  the  Office  of  the  Company,  or  the  said 
Company  shall  have  the  option,  where  the  Insurance  may  be  on  Goods,  to 
supply  the  Insured  with  the  like  quantity  of  Goods,  of  the  same  sort  or 
kind,  and  of  equal  value  and  goodness  with  those  destroyed  or  damaged  by 
fire ;  or  where  the  Insurance  may  be  on  Houses  and  Buildings,  the  said 
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Company  shall  have  the  option,  with  all  convenient  speed  to  rebnild  or 
repair,  and  reinstate  the  same,  and  pat  them  into  as  good  and  substantial 
a  condition  as  they  were  in  at  the  time  when  snch  Fire  happened.  The 
assnred  shall  not  be  permitted  to  abandon  any  movable  Property  Insured, 
which  shall  be  injured  in  conseqaence  of  Fire,  without  consent  of  the  Com- 
pany. This  Company  shall  not  be  answerable  for  the  Rent  of  Premises 
Destroyed  or  Damaged  by  Fire,  unless  the  same  shall  be  specially  agreed 
upon  and  iiiserted  in  the  Policy. 

XIII.  That  if  in  any  case  the  Company  shall  be  unable  to  reinstate  or 
repair  the  Buildings  because  of  any  provision^  in  the  Acts  in  force  for 
regelating  the  Alignment  of  Streets,  or  the  erection  of  Buildings,  the  Com- 
pany shall,  in  eyery  such  case,  only  be  liable  to  pay  such  sum  as  would-be 
requisite  to  reinstate  or  repair  such  Buildings  if  the  same  could  lawfully  be 
reinstated  to  their  former  condition. 

XIV.  In  case  of  the  Removal  of  Property,  to  escape  conflagration,  the 
Company  will  contribute  ratably  with  the  Insured  and  other  Companies 
interested,  to  the  expenses  of  Salvage  and  the  Damage  the  Property  may 
sustain  by  such  removal ;  but  the  Company  will  not  hold  itself  liable  for 
any  Loss  or  Damage  upon  Property  removed  from  any  Building  contrary 
to  the  declared  desire  of  a  Director,  Officer,  or  Agent  of  the  said  Company, 
or  not  ordered  or  sanctioned  by  such  Director,  Officer,  or  Agent. 

XV.  If  any  difference  shall,  arise  between  this  Company  and  the  In- 
sured, with  respect  to  any  claim  for  Loss  or  Damage  by  Fire,  and  no  Fraud 
be  suspected,  such  difference  shall  be  submitted  to  the  determination  of 
Arbiters,  mutually  chosen,  whose  award  in  writing,  or  that  of  an  Umpire 
previously  appointed  by  them,  shall  be  conclusive  and  binding  on  both 
parties.  But  in  no  case  shall  this  Company  be  obliged  to  undertake  the 
risk  of  the  Sale  of  Damaged  Goods.  The  Arbiters  or  Valuers  shall  fix  the 
value  as  it  stood  immediafs^y  before,  and  the  value  immediately  after  the 
Fire ;  and  the  Company  shall  make  good,  or  pay,  the  difference  between 
these  two  soms,  either  by  repairs  and  restitution,  or  by  payment  in  cash, 
at  their  own  option. 

XVI.  The  Company  will  not  be  answerable  for  any  Loss  where  Rres 
are  used  in  Buildings  unprovided  with  good  and  substantial  Brick  or  Stone 
Chimneys,  or  in  consequence  of  Stoves  or  Stove  Pipes  placed  and  used  con- 
trary to  law,  or  in  consequence  of  the  infriDgement  of  any  law  in  force  for 
the  suppression  or  prevention  of  Fires,  or  where  Stove  Pipes  are  carried 
through  the  exterior  walls  or  roofs  of  any  House  or  Building  ;  or  for  any 
Loss  by  Fire  in  any  Building  under  construction  or  repair ;  or  movables 
therein,  wherein  Carpenters  and  Joiners  are  employed,  unless  the  special 
consent  of  the  Company  be  first  obtained  and  endorsed  on  the  Policy. 

XVn.  It  is  furthermore  hereby  expressly  provided,  that  no  suit  or 
action  of  any  kind  against  the  said  Company,  for  the  recovery  of  any  claim 
upon,  under,  or  by  virtue  of  this  Policy,  shall  be  sustainable  in  any  Court 
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of  Law  or  Equity,  unless  such  Bait  or  action  sliall  be  commenced  within 

tHe  term  of  six  months  next  after  an j  Loss  or  Damage  shall  occur ;  and  in 

CAW  any  such  suit  or  action  shall  be  commenced  against  the  said  Company  ^ 

after  the  expiration  of  six  months  next  after  snch  Loss  or  Damage  shall 

luTe  occurred,  the  lapse  of  time  shall  be  taken  and  deemed  as  conclusive 

eridence  against  the  validity  of  the  claim  thereby  so  attempted  to  be 

enforced. 

REMARKS  UPON  JHE   POLICY. 

408,  This  is  evidently  a  "mutual  company,"  the  seal 
being  used  as  evidence  of  consideration,  the  future  pre- 
miums being  unpaid.  The  company  is  "  for  fire,  marine,  and 
general  purposeSj^  but  what  may  be  embraced  in  "  general 
purposes  "  the  policy  fails  to  designate ;  but,  from  the  clue 
afforded  by  the  word  "  imniovableSj^  near  the  close  of  the 
first  section  of  the  conditions,  it  may  signify  that  property, 
both  movable  and  immovable  will  be  covered  by  their  policies, 
as  in  the  -French  companies  having  the  term  generale  applied 
to  them  (69);  or  it  may  be  intended  to  include  banking 
privileges. 

409.  The  structure  of  the  conditions  is  very  similar  to 

that  of  the Company  (401),  though  lacking 

that  minuteness  of  detail  peculiar  to  this  last-named  policy. 
The  following  peculiarities  are  noticeable,  viz. : — 

Application, — The  description  of  the  property  must  be  ex- 
act and  particular,  including  exposures,  occupation,  etc.,  etc.  • 
The  insurance  is  held  not  to  include  anything  outside  of  the 
building,  as  clap-boards,  blinds,  galleries,  porches,  and  such 
like,  unless  specifically  named  and  valued.  So  also  with  fix- 
tures, machinery,  and  other  legal  or  constructed  immovables^ 
which  must  be  specifically  named. 

Premiwns. — The  printed  receipts  of  the  office  will  be  the 
only  evidence  of  the  payment  of  the  premium. 

Exceptional  hazards. — Among  others,  earthquakes,  hurri- 
canes, and  spontaneous  combustion  are  excepted.  So  also, 
damages  from  the  natural  heating  of  articles  themselves,  or 
other  articles  to  which  st4ch  natural  heating  may  communicate 
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fire^  are  excepted.  This  latter  exception  is  contrary  to  legal 
ruling  heretofore.     (1667.) 

Menuitandum  articles^  under  the  name  or  designation  of 
"  personal  property  of  every  description/'  must  be  specifically 
insured. 

Other  insurance  must  be  noted  for  consent,  and  company 
may  cancel  pro  rata.  In  case  of  loss  with  co-insurers  the 
company  pays  its  ratable  proportion. 

Notice  of  loss  must  be  given  forthwith^  and  proofs,  and 
vouchers  furnished  in  fifteen  days.  No  forfeiture  in  case  of 
failure  so  to  do ;  loss  Dot  payable  until  the  proofs  and 
vouchers  are  furnished. 

Ijeinstatementf  as  customary,  with  the  very  proper  addition 
that  ^^  where,  in  consequence  of  municipal  restrictions,  build- 
ings cannot  be  reinstated,  the  company  shall  only  be  liable 
for  the  amount  that  would  have  been  required  to  reinstate  the 
building,  had  it  been  lawful  so  to  do."  There  are  rulings  in 
this  country  to  the  contrary  of  this  stipulation,  but  no  such 
condition  was  in  the  policy.     (1847.) 

Removal  of  property  from  a  building  not  on  fire,  contrary 
to  the  advice  of  an  officer  or  agent  of  the  company^  relieves 
the  company  from  liability  on  such  property. 

Appraisement  provided  for,  but  "in  no  case  will  the  com- 
pany be  obliged  to  undertake  the  sale  of  damaged  goods." 
This  is  simply  equivalent  to  no  "abandonment." 

Builders'  riskSj  while  repairing,  not  covered  unless  specific- 
ally agreed  for. 

Limitation  ofactionSj  six  months. 

Duration  of  risk. — Hour  of  termination  four  o'clock  p.  m.  ; 
no  hour  of  commencement  named. 

Average. — ^In  case  of  any  co-insuring  policy  being  subject 
to  average,  the  policy  of  this  company  shall  also  be  so  subject. 
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PACIFIC  FIRE  AND  MARINE  INSURANCE  CO. 

OF   SIDNEY. 

Incorporated  by  Act  of  Parliament  of  N.  S.  Wales. 

Premium;                           26  Victoria.              Amount  insured| 
£ .  Fire  Department.  £ . 

410.    This  Policy    of    Insurance  Witnesseth,   that 

having  paid  to  the  PACIFIC  FIRE  AND 


MARINE  INSURANCE  ^COMPANY  the  sum  of 

for  the  Insurance  against  Loss  or  Damage  by  Fire 

of  the  property  hereinafter  described,  to  the  amount  herein- 
after mentioned;  not  exceeding  upon  any  one  subject  the  Sum 
specified  thereon,  namely ; — 

{Describe  the  property.) 

The  Pacific  Fire  and  JIarinb  Insurance  Company  do 

hereby  agree,  that  from  and  including  the day  of 

,  until  four  o'clock  in  the  afternoon  of  the 

day  of ,  in  the  year  of  our  Lord  One 

Thousand  Eight  Hundred  and ,  and  for  so  long  after- 
wards as  the  said  Assured,  his  or  their  Heirs,  Executors,  or  Ad- 
ministrators, shall  from  time  to  time  pay  or  cause  to  be  paid, 
the  sum  required  for  the  renewal  of  this  policy,  and  the  said 
Company  shall  agree  thereto  by  accepting  the  same;  the  said 
Company  shall,  subject  to  the  conditions  and  stipulations  en- 
dorsed hereon,  which  constitute  the  basis  of  this  Insurance,  be 
subject  and  liable  to  pay,  reinstate,  or  make  good  to  the  said 
Assured,  his  or  their  Heirs,  Executors,  or  Administrators,  such 
loss  or  damage  as  shall  be  occasioned  by  Fire  to  the  Property 
above  mentioned  and  hereby  insured,  not  exceeding  in  each 
case  respectively  the  sum  or  sums  hereinbefore  severally  spe- 
cified and  stated  against  each  property.  ^^xoViAtA  l^ltxnt^f  and 
it  is  hereby  declared  and  agreed,  that  this  Company  shfdl  not 
be  liable  to  make  good  any  losses  or  Damage  by  Fire  which 
shall  happen  or  arise  by  any  foreign  or  other  invasion,  or 
enemy,  or  by  any  Insurrection,  Riot,  or  Civil  Commotion,  or 
Military  or  Usurped  Power,  or  by  any  Explosion,  Earthquake, 
Volcano,  or  Hurricane,  or  by  Lightning,  unless  the  property  in- 
sured shall  be  actually  set  on  fire  thereby ;  and  the  Policy 
shall  remain  suspended  and  be  of  no  effect  so  far  as  concerns 
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any  loss  or  damap^e  which  shall  happen  or  arise  daring  the 
period  of  any  of  these  contingencies. 

Any  condition,  alteration,  or  memorandum  endorsed  by  the 
Company  on  this  Policy,  or  inserted  by  them  on  the  margin 
thereof,  shall  have  equal  force  and  effect  as  if  the  same  were 
inserted  in  the  body  of  the  document. 

Kn  witntfi^  vcUtttotf  we,  the  undersigned,  as  the  true  and 
lawful  Agents  and  Attorneys  of  the  said  Company,  and  in  their 

name  and  behalf,  have  subscribed  these  presents  this 

day  of ,  One  Thousand  Eight  Hundred  and . 

-^ ,  Agent. 


411*     THB  CONDITIONS  AND  STIPULATIONS  BBFBRRBD  TO  IN  THIS  POLICY. 

I.  Upon  the  Application  for  Insurance  of  any  property,  whether  of 
Buildings  or  of  Goods  deposited  therein,  the  Applicant  shall  state  his  name, 
address  and  occupation,  the  nature  of  his  Interest  in  and  the  particulars  of 
the  risk ;  for  example,  as  to  Buildings— the  situation,  construction,  and 
occupation  thereof ;  the  nature  of  the  business,  if  any,  carried  on,  the  descrip- 
tion of  the  Articles  deposited  in,  and  the  implements  or  apparatus  of  fire 
heat  contained  therein —common  Grates  and  Stoves  in  substantial  Stone  or 
Brick  fireplaces  in  private  dwelling  houses  excepted ;  together  with  the  con- 
struction and  occupation  of  contiguous  or  immediately  adjacent  buildings; 
and  as  to  Goods— the  nature  thereof,  together  with  similar  particulars 
respecting  the  buildings  containing  them,  and  of  adjacent  or  contiguous 
premises  as  above  specified;  and  whether  as  to  Buildings  or  Goods — all 
other  facts  requisite  to  enable  the  Company  to  estimate  the  risk.    And  on 
any  change  or  alteration  taking  place  in  the  risk  as  to  the  above-mentioned  ^ 
particulars,  or  any  of  them,  during  the  continuance  of  this  Policy,  the  ^ 
liability  of  the  Company  shall  be  thereby  terminated,  until  the  Insured  shall  ^ 
notify  the  same  to  the  Manager  in  Sydney,  or  the  Agent  of  the  Company  wheroe 
the  Insurance  was  effected,  as  the  case  may  be,  and  obtain  an  endorsement  on^ 
this  Policy,  duly  signed  by  the  Manager  or  Agent  aforesaid,  and  shall  pay  suclv- 
increased  premium,  if  any,  as  may  be  required ;  and  in  case  of  error  in,  o^ 
misrepresentation  or  suppression  of  any  of  the  above  particulars,  whether 
on  the  original  proposal  for,  or  during  the  continuance  of  this  Policy  an 
aforesaid,  the  same  shall  be  thereby  rendered  void.    Goods  held  in  Trust  or 
on  Commission  must  be  expressly  stated  to  be  so  held,  or  they  will  not  be 
covered  under  the  Policy. 

II.  This  policy  shall  not  be  in  force  until  the  premium  for  the  same  shall 
be  paid.  All  renewal  premiums  shall  be  paid  on  or  before  the  days  on  whidi 
they  shall  become  due,  otherwise  this  policy  will  expire ;  and  the  only  evi. 
dence  of  the  payment  of  such  renewal  premiums,  if  the  Company  shaU  see 
fit  to  renew  the  Policy,  shall  be  the  printed  receipts  issued  from  the  office 
of,  and  signed  by  one  of  the  authorized  Ofilcers  or  Agents  of  the  Compaaj. 
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in.  Neither  Books  of  Account,  Manuscripts,  Deeds,  Bonds,  Bills,  Notes, 
Mortgages  or  other  written  securities,  nor  Money,  can  be  comprehended  in 
this  policy,  on  any  terms ;  and  the  Company  will  not  be  responsible  for  any 
I088,  where  more  than  such  weight  of  Gunpowder  aS  may  be  permitted  by 
Anj  Parliamentary  or  Municipal  Act,  shall  be  deposited  or  kept  on  the 
premises. 

IV.  No  Machinery,  Fixtures,  Watches,  Trinkets,  Plate,  Jewels,  Precious 
Stones,  Ornaments,  Musical  Instruments,  Pictures,  Prints,  Drawings,  Med- 
tU,  or  other  articles  of  bijouterie  or  vertu,  shall  be  included  in  this  Policy, 
Doless  specified  therein,  and  where  so  specified  no  more  than  £25  shall  be 
reooveied  on  any  one  article  unless  separately  insured. 

V.  No  claim  shall  be  recognized  in  respect  of  this  Policy,  if  the  property 

unued  therein  be  previously,  or  shall  during  the  continuance  of  the  Policy, 

become  Insured  elsewhere,  unless  the  x)articulars  of  such  other  Insurance 

be  notified  to  the  Company  in  writing,  and  allowed  by  endorsement  hereon ; 

piOTided,  however,  that  on  such  notice  being  given  at  any  time  after  the 

issue  of  the  Policy,  it  shall  be  optional  with  the  Company  to  cancel  the 

same,  retoming  the  rateable  premium  for  the  unexpired  term  thereof;  and 

in  case  of  the  Assured  holding  any  other  Policy  on  property  in  the  same 

building,  subject  to  average,  then  this  policy  is  declared  subject  to  average 

in  like  manner.    It  is  further  understood  that  in  no  case  where  the  same 

property  shall  be  Insured  in  any  other  office,  shall  this  Company  be  liable 

to  pay  more  than  their  rateable  proportion  of  such  loss  or  damage  as  may  be 

sustained ;  and  the  payment  of  any  premium  for  any  such  Insurance  shall 

be  held  to  be  conclusive  evidence  that  the  same  has  been  effected  within 

the  meaning  of  this  clause. 

VI.  The  policy  ceases  to  be  in  force  so  far  as  concerns  any  property  hereby 
insured,  which  shall  pass  ^m  the  Insured  to  any  other  person  otherwise 
than  by  Will  or  operation  of  law,  unless  notice  thereof  be  given  to  the 
Company,  and  the  subsistence  of  the  Insurance  in  favour  of  such  other 
person  be  declared  by  a  memorandum  endorsed  hereon,  by  or  on  behalf  of 
the  Company,  if  they  shall  see  fit  so  to  do  ;  and  in  the  event  of  the  removal 
to  other  premises,  of  any  goods  or  effects  Insured  by  this  Policy,  the  latter 
shall  thereupon  expire,  unless  such  removal  be  similarly  allowed  by  en- 
doraement. 

VII.  The  Assured  by  this  Policy  sustaining  any  loss  or  damage  by  fire, 
shall  forthwith  give  notice  to  the  Manager  of  the  Company,  at  the  Head 
Office  in  Sydney,  or  to  the  recognised  Agent  thereof,  at  or  near  the  locality 
in  which  such  loss  or  damage  shall  have  occurred,  and  shall,  within  fifteen 
days  after  such  fire  shall  have  happened,  deliver  to  such  Manager  or  Agent 
as  accurate  and  particular  an  account  of  such  loss  or  damage  as  the  nature 
and  circumstances  of  the  case  will  admit,  and  shall  verify  the  same  by 
solenm  declaration  or  affirmation  before  a  Justice  of  the  Peace,  and  produce 
his  or  their  books  of  account,  vouchers  and  such  other  evidence  as  the 
Directors  may  reasonably  *  require ;  and  unless  such  account,  verified  as 
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aforesaid,  shall  be  delivered  within  the  time  aforesaid,  and  unless  snch 
other  evidence,  if  required,  shall  be  produced  in  manner  aforesaid,  neither 
the  whole  nor  anj  part  of  such  loss  shall  be  payable  or  recoverable.  No 
profit  of  an  J  sort  is  to  be  included  in  the  claim,  and  if  there  appear  to  be  any 
fraud,  overcharge,  or  imposition,  or  any  false  declaration,  or  if  the  fire  shall 
have  happened  by  the  procurement  or  wilfnl  act,  means,  or  connivance  of 
the  Insured,  or  claimants,  no  benefit  shall  be  recoverable  under  this  Policy. 

YIII.  In  case  of  loss,  either  as  to  Buildings  or  Goods,  it  shall  be  optional 
with  the  Company,  either  to  pay  the  amount  thereof  when  duly  ascer- 
tained, or  with  all  convenient  speed  to  make  good  such  loss  by  reinstate- 
ment; and  in  the  event  of  such  reinstatement  being  prevented  by  any 
Building  Act,  or  Act  for  regulating  the  Alignment  of  Streets,  or  otherwise, 
the  Company  shall  only  be  liable  for  such  an  amount  as  would,  but  for  such 
Act  or  Acts,  be  sufficient  to  procure  such  reinstatement. 

E^.  In  case  of  the  removal  of  property  to  escape  conflagration,  the  Com- 
pany vrill  contribute  rateably  with  the  Assured  and  other  Companies  inter- 
ested, to  the  expenses  of  Salvage,  and  such  damage  as  the  property  may 
sustain  by  such  removal,  but  the  Company  will  not  be  responsible  for  any 
loss  or  damage  to  property  removed  from  any  Building  (not  actually  on  fire ) 
contrary  to  the  declared  desire  of  any  of  their  Officers  or  Agents,  or  not 
sanctioned  by  any  such  Officer  or  Agent  when  present  and  in  a  situation  to 
be  consulted  by  the  Assured. 

X.  The  Agents  of  the  Company  shall  in  no  case  be  made  personally 
responsible  on  account  of  any  legal  or  other  investigation  which  they 
may  find  it  necessary  to  institute,  for  the  satisfaction  of  the  Company,  nor 
shall  their  personal  property  be  attached  on  account  of  any  all^;ed  loss  by 
the  Assured.  And  in  case  any  proceedings  shall  be  commenced  against  the 
Agent  by  the  Assured,  no  benefit  shall  be  recoverable  by  him  under  this 
Policy,  and  he  shall  moreover  be  responsible  for  all  expenses  incurred  in 
oonseqoence  of  such  proceedings. 

XI.  If  any  difference  shall  arise  with  respect  to  any  claim  ander  this 
Policy,  and  no  fraud  be  suspected,  such  difference  shall  be  referred  to  the 
decision  of  two  indifferent  Arbitrators,  one  to-be  chosen  by  either  side; 
and  such  Arbitrators  shall,  before  proceeding  on  any  reference,  choose  an 
Umpire  to  be  called  in  in  case  of  difference,  and  the  award  in  writing 
of  such  two  Arbitrators,  or  in  case  of  such  difference,  of  their  Umpire, 
shall  be  final  and  conclusive  upon  the  Company  and  the  Assured. 

REMARKS   UPON   THE   POLICY. 

413.  This  is  evidently  an  agency  form  of  policy,  as  it 
is  to  be  valid  when  signed  by  the  lawful  attorney  only,  no 
official  name  or  names  appearing  to  authenticate  it — rather  a 
loose  way  of  treating  a  matter  of  so  much  importance. 


COIX)NUL  POLICIES.  171 

.        The  day,  but  not  the  hour  of  commencement  of  the  risk, 
'*  &iven  ;  the  hour  of  terminatioD  is  four  o'clock,  p.  M. 

■^IcceptioncU  risks  are  explosions,  earthquakes,  volcanoes, 
^i^d  hurricanes,  the  policy  being  suspended  so  long  as  these 
^^litingencies  may  be  operative. 

ApplicaiUm  in  effect  the  same  as  the  New  Zealand  Com- 
P^^xxy ;  a  trifle  less  minute  and  exacting. 

JPremium.  The  receipt  of  the  company,  in  printed  form, 
recognized  as  evidence  of  payment  of  premium. 
CMher  insurance  must  be  noted  ;  when  it  contains  the  aver- 
^   clause,  the  policy  of  this  company  is  also  made  subject  to 
e.     In  case  of  loss,  company  pays  its  ratable  propor- 
Company  may  cancel  if  consent  for  other  insurance  be 


^UencUiany  otherwise  than  by  will  or  action  of  laWy  voids 
^"^   policy,  unless  consent  is  given  in  writing. 

Notice  of  hss  must  be  immediate.     Proofs  of  loss  must  be 
^^^'t  in  within  fifteen  days,  with  necessary  vouchers.     Claim 
^^^  ^recoverable  "  if  not  produced  as  aforesaidJ*^ 
JteinskUement  same  as  New  Zealand  policy. 
-^geni  not  responsible  for  legal  investigation  for  losses; 
'^^re  proceedings  may  be  commenced  against  agent  for  such 
caU8e,  claim  shall  not  be  recoverable. 

Cancellation.     No  provision  for  cancellation  at  option  of 
either  party,  except  as  above  in  case  of  other  insurance. 
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THE  ENGLISH  AVERAaE  POLICY. 

413*  To  prevent  the  evasion  of  the  Stamp  Law  of  Great 
Britain^  the  act,  9  Geo.  IV.,  chap.  13;  was  passed^  enacting 
that — 

"  When  two  or  more  buildings  were  so  separated  as  to  form  a  plaralitj 
of  risks,  they  shall  be  separatelj  valued  and  separately  insured  ;  and  no  in- 
surance shall  be  lawful  in  one  gross  sum  upon  two  or  more  separate  subjects 
of  risk,  except  with  the  insertion  of  a  clause  or  condition  of  average  " 

Insurances  of  this  kind  are  called  '^  average  policies ''  or 
^^ floating  policies  ^^  indiscriminately. 

The  form  is  as  follows,  embracing  three  claiises,  viz. : — 

CONDITIONS  OF  AVERAGE. 

414.  L — It  is  hereby  declared  and  agreed,  that  whenever  a  sum  insured 
is  declared  to  be  subject  to  the  Conditions  of  Average,  if  the  property  so 
covered  shall,  at  the  breaking  out  of  any  fire,  be  collectively  of  greater  value 
than  the  sum  insured  thereon,  then  this  Company  shall  pay  or  make  good 
such  a  proportion  only  of  the  loss  or  damage  as  the  sum  so  insured  shall  bear 
to  the  whole  value  of  the  said  property  at  the  time  when  such  fire  shall 
first  happen. 

415.  n. — But  it  is  at  the  same  time  declared  and  agreed  that  if  any 
property  included  in  such  Average  shall,  at  the  breaking  out  of  any  fire,  be 
insured  by  any  other  policy  which,  whether  subject  to  Average  or  not,  shall 
apply  to  part  only  of  the  buildings  or  places,  or  of  the  property  to  which 
such  Average  extends,  then  this  policy  shall  not  cover  the  same,  excepting 
only  as  regards  any  excess  of  value  beyond  the  amount  of  such  more  specific 
Insurance,  which  said  excess  is  declared  to  be  under  the  protection  of  this 
Policy,  and  subject  to  average  as  aforesaid. 

416.  III.-- And  it  is  further  declared  and  agreed,  that  if  the  Assured 
shall  claim  under  this  Policy  for  loss  or  damage  to  property  embraced  in 
the  terms  of  any  Average  Policy,  extending  as  well  to  other  buildings  or 
places,  or  to  other  property  not  included  in  the  terms  of  this  Insurance,  and 
if  at  the  breaking  out  of  any  fire  there  shall  not  be  any  property  in  such 
other  buildings  or  places,  or  any  such  other  property  actually  at  risk  to  be 
protected  by  such  Policy,  then,  so  far  as  regards  the  settlement  of  any  Claim 
under  this  Policy,  the  terms  and  liability  thereof  shall  be  held  to  be  concur- 
rent, in  all  respects,  with  those  of  such  other  Policy. 

417.  The  following  clause  has  been  added  to  these 
'^  average  conditions/'  but  it  usually  appears  as   a  separate 
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condition,  and  is  to  be  found  in  specified  as  well  as  average 
,  policies,  both  in  England  and  in  America  : — 

IV.—"  In  case  of  the  assured  holding  from  this  or  any  other  Company 
toy  policy  subject  to  average  on  the  property  covered  by  this  insurance, 
then  this  policy  shall  be  subject  to  average  in  like  manner/' 

418.  In   reference  to   this   fourth   clause  Mr.   Bunjon 

says:— 

"  The  justice  of  this  last  clause  is  very  doubtful,  as  it  may  be  contended 
that  the  diligence  of  another  set  of  insurers  ought  not  to  import  a  fresh 
term  into  a  prior  contract  to  the  prejudice  of  the  insured/'  He  then  illus- 
tiites  by  example  how  the  insured  must  be  a  loser  when  he  should  not  be. 

419,  Mr.  Here  also  says  of  it : — 

"I  confess  to  a  feeling  of  doubt  as  to  the  legality  of  the  condition  above 
referred  to,  because  it  may  operate  to  the  prejudice  of  the  claimant,  and 
make  him  a  loser  at  times  when  it  is  clearly  inequitable  that  he  should  be 
a  loaer." 

430.  The^r^^  of  these  clauses  is  the  simple  co-insurance 
stipulation,  by  which  the  insured  bears  a  share  of  the  loss  in 
the  proportion  that  the  excess  of  value  of  the  property  bears 
to  the  total  amount  of  (average)  insurance  thereon. 

It  will  be  found  fully  treated  under  the  heading  Co-insur- 
ance clause  (366  et  seq.).  In  the  English  practice  the  assured 
does  not  always  bear  this  excess ;  it  falls  upon  the  specific 
policiM,  if  there  be  any.     (3371.) 

431.  The  second  clause  is  the  English  rule  requiring  spe- 
cified policies  to  be  first  exhausted  in  the  payment  of  loss,  be- 
fore the  average  policies  can  be  called  upon  to  contribute.  It 
was  to  meet  this  inequitable  practice  that  clause  four,  above 
cited,  was  introduced.  If  this  second  clause  be  just  as  be- 
tween  the  co- insuring  companies,  the  fourth  clause  is  quite  as 
equitable  between  the  company  and  its  policy-holder. 

433.  The  third  clause  was  introduced  to  meet  a  difficulty 
in  the  adjustment  of  losses  under  the  average  clause,  where 
exemption  was  claimed  on  account  of  a  ^^  greater  range," 
though  in  some  of  the  places  named  there  was  no  property  at 
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risk.     Under  the  operation  of  this  third  clause  no  such  claim 
would  be  allowed.     (33«) 

433.  The  object  of  this  clause,  and  the  evil  it  was  in- 
tended to  circumvent^  can  be  well  understood  from  the  follow- 
ing excerpt  from  an  article  in  the  London  Assurance  Magazine, 
by  Mr.  Christie^  of  the  Sun  Fire  OflSce  ;  he  says : — 

*'  If  it  were  possible  to  rescind  the  late  resolutioDs  (416),  and  a  heavy 
fire  were  to  occur,  we  should  have  the  old  question  of  ranges  revived — 
which  is  the  greater,  and  which  the  less  f  The  late  Mr.  Richter  made  a 
happj  hit  when  he  hinted  that  if  the  offices  were  to  go  a-tilt  in  this  manner, 
and  embrace  what  was  not  intended,  simply  to  exhibit  greater  range  with- 
out the  risk  of  it,  he  would  quietly  include  a  church  I — a  device  which  few 
would  think  of  in  conmion  with  the  worldly  affairs  of  insurance,  until  the 
loss,  and  the  degree  of  immunity  Arom  liability  which  the  wording  con- 
ferred, revealed  it  to  their  wondering  eyes.  Thus  a  way  would  be  again 
opened  up  to  an  unscrupulous  office  to  set  at  naught  the  morality,  so  to 
speak,  of  insurance  practice." 

The  paramount  objection  to  the  average  clause  is  not  in 
the  object  or  intent  of  the  stipulation,  but  rather  in  its  appli- 
cation in  English  practice^  by  which  any  deficiency  in  indem- 
nity caused  by  the  relative  proportions  of  average  insurance 
and  value  of  the  property  is  thrown,  not  upon  the  insured,  as 
required  by  the  very  words  of  the  clause,  but  upon  the  specific 
insurance,  if  any.  But,  when  only  average  policies  are  inter- 
ested, then  the  insured  is  made  a  party,  and  contributes  ac- 
cordingly. Why  should  he  not  do  so  in  all  cases  ?  For  a 
full  elucidation  of  the  operation  of  this  clause  as  practised  in 
England,  see  Statement  xxxvii.     (3371.) 
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434.  In  their  general  scope  and  character  the  fire  policy 
in  use  bj  the  Continental  nations  do  not  vary  materially  from 
the  customary  forms,  though  they  present  some  peculiarities 
not  found  in  the  English  or  American  contract,  particularly 
as  to  a  more  definite  declaration  of  the  rights  of  the  coinpany.  / 
The  printed  conditions  of  insurance  precede  the  written  body 
of  the  policy,  and  in  France  the  insured  must  sign  his  name 
to  the  conditions  before  the  contract  is  completed. 

The  policy  usually  runs  for  ten  yearSj  with  the  premiums 
payable  annually.     And  the  conditions  of  the  contract  are        / 
drawn  with  a  special  view  to  the  collection  of  the  premiums 
by  the  companies.     They  will  amply  repay  a  careful  study. 

4S5.  Herewith  are  presented  forms  of  Continental  policies 
as  foUowSi  viz. : — 

l8T,  Fbekch.  2d.  German. 

8d.  Hambubo. 

For  which  we  are  indebted  to  the  Committee  on  Forms  oj 
Policy  of  the  National  Board,  under  whose  auspices  ^  they 
were  translated. 

In  the  Crerman  and  Hamburg  forms  will  be  found  a  visible 
improvement  upon  the  Amsterdam  form  of  A.  D.  1744. 
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THE  FRENCH  POLICY. 

THE  UNION 

FIRE    INSURANCE    COMPANY. 

Chartered  ^th  October,  1828. 


*  Eere&iie  * 

•  • 

'.    Stamp.    I 


No.  85,025. 

Amount  Insured, 
Ft.  48,000. 


Premium, 
Ft.  37.00. 


CITY  OF  PARIS 

INSURANCE 

POLICY. 


MR.  RITTER. 


TERM, 

}       TEX  YEARS, 
From  13  Feb.,  1857, 
To  13  Feb.,  18fl7. 


GENERAL  CONDITIONS. 

Art.  1 .  The  Compan j  insures  the  personal  and  real  property  described 
in  the  present  Policy  against  damage  by  Fire,  even  if  the  fire  should  be 
caused  by  lightning.  The  Company  insures,  moreover,  in  case  of  fire,  the 
following  risks,  when  the  same  are  stipulated  in  the  Policy,  viz. : 

Tenant^i  Bisks  ;  that  is  to  say,  the  effects  of  the  responsibility  for  which 
the  party  insured  is  liable  as  a  tenant,  according  to  Articles  1733  and  1734 
of  the  Code  Napoleon. 

Claims  cf  Neighbors  ;  to  wit,  the  consequences  of  any  action  that  neigh- 
bors may  take  against  the  insured  on  the  plea  of  communicating  fire  to 
their  property,  as  provided  for  by  Articles  Nos.  1382,  1383  and  1884  of  the 
same  Code. 

Claims  of  Tenants  against  the  Owner,  for  damage  caused  to  their  furni- 
ture and  goods,  in  accordance  with  the  cases  provided  for  by  Articles  1386 
and  1721  of  the  same  Code. 

Art.  2.  The  Company  will  not  be  responsible  in  cases  of  fire  occa- 
sioned by  war,  invasion,  riot,  military  force  of  any  kind,  volcanoes  and 
earthquakes. 

Art.  3.  The  Company  will  not  insure  storehouses,  or  magazines  or 
manufactories  of  gunpowder,  deeds  of  all  kinds,  precious  stones  and  jewels, 
gold  and  silver  bullion  and  coin. 

In  case  of  explosion  or  detonation,  even  when  caused  by  lightning,  the 
Company  will  not  be  responsible  for  the  damage  resulting  thereArom,  but 
will  only  guarantee  to  make  good  the  damage  from  fire  caused  thereby. 

The  Company  will  not  be  responsible  for  articles  lost  or  stolen,  nor  for 
lacee,  cashmeres,  jewelry,  medals,  plate,  pictures,  statues,  and  generally  all 
rare  or  precious  articles,  whether  movable  or  fixed,  unless  the  same  shall  be 
insured  for  special  and  specific  sums. 

The  Company  will  be  responsible  for  material  diunage  only,  and  shall 
not  be  held  to  grant  any  indemnity  for  change  of  street  line,  Jack  of  tenants 
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or  profit,  cancelment  of  leases,  inoccupation,  cessation  of  labor,  or  for  any 
other  lo^  not  material.  All  the  above  exceptions  shall  apply  equally  to 
tbe  insonmce  of  the  risks  mentioned  in  the  8d,  4th  and  5th  paragraphs  of 
Art.  1. 

Abt.  4.  The  insurance  shall  in  no  case  result  to  the  profit  of  the  party 
insured,  but  shall  guarantee  to  him  only  indemnity  for  such  actual  loss  as 
be  inaj  suffer,  consequently  the  party  insured  shall  not  be  entitled  to  cite 
orgi?e  M  evidence  the  amount  insured,  the  premiums  paid,  or  the  designa- 
tions and  valuations  contained  in  the  policy  as  an  acknowledgment  or  proof 
of  the  existence  and  value  of  the  articles  insured,  either  at  the  time  of  con- 
tiictiog  the  insurance  or  in  case  of  fire 

Art.  5.  Premiums  are  payable  in  advance  at  the  head  office  of  the 
company  in  Paris. 

No  receipt  for  premiums  shall  be  valid  unless  mentioned  in  the  policy 
or  taken  from  the  register  of  renewal  receipts  with  counterparts. 

The  first  year's  premium  must  be  paid  down  upon  the  policy  being 

>i^ed,  from  which  time  the  insurance  shall  take  immediate  effect,  or  the 

premium  for  the  first  year  shall  be  paid  upon  the  day  that  the  insurance 

commences.    In  all  cases  the  policy  shall  not  be  binding  until  after  the  pay- 

.  ment  of  the  first  year's  premium. 

The  simple  payment  of  the  premium  before  the  policy  is  signed  shall 
not  bind  either  the  applicant  or  the  company  ;  and  they  shall  only  be 
^und  after  the  policy  is  signed  by  both  parties. 

Art.  6.  The  premiums  for  the  years  subsequent  to  the  first  year  shall 
^  paid  at  the  latest  within  fifteen  days  after  the  same  become  due. 

In  default  of  the  payment  of  any  one  premium  within  fifteen  days  after 
^^,  the  force  of  the  insurance  shall  be  suspended  without  it  being  neces- 
*V7  to  make  any  demand  or  legal  summons  for  payment,  and  the  party  in- 
B*^,  in  case  of  loss;  shall  not  be  entitled  to  any  indemnity. 

The  insurance  shall  remain  suspended  even  during  the  proceedings 
^en  by  the  company  to  collect  the  over-due  premium ;  but  the  policy 
"bsll  in  all  cases  become  again  valid,  dating  from  noon  of  the  day  following 
^t  on  which  the  payment  of  the  over-due  premium  and  the  costs,  if  any, 
^1  be  made  to  and  accepted  by  the  company.  It  is  understood  that  the 
P^TQient  of  an  over-due  premium  during  or  after  a  fire  shall  not  give  the 
P^J  insured  any  right  to  indemnity. 

The  collection  of  former  premiums  made  by  the  company  at  the  resi- 
^^&ce  of  parties  insured  shall  not  be  considered  as  affecting  the  preceding 
^ipnlations. 

If  the  premium  is  not  paid  within  the  period  of  one  year  dating  from 
^  time  when  due,  the  policy  shall  be  considered  canceled  at  law  for  the 
^  still  to  mn,  without  the  necessity  of  giving  any  notice  to  that  effect. 
The  unpaid  premium  shall  remain  due  to  the  company  as  indemnity. 

In  case  of  legal  proceedings  the  policy  shall  not  be  considered  as  legally 
c^aeeled  until  one  year  after  the  last  act  in  such  process  at  law. 

12 
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Abt.  7.  The  partj  insured  must  declare  and  cause  to  be  stated  in  the 
policy,  under  penalty  of  forfeiting  aU  right  to  indemnity  in  ease  of  fire,  whether 
the  property  insured  belongs  wholly  or  only  partially  to  him,  whether  he 
owns  the  ground  upon  which  the  building  insured  is  situated,  whether  he 
is  a  party  deriving  profit  from  the  property,  or  a  creditor,  tenant  or  agent, 
and  generally  in  what  capacity  he  acts. 

Art.  8.  In  the  event  of  the  sale  or  deed  of  gift  of  the  property  insured, 
the  seller  or  donor  shall  require  the  new  proprietor  to  execute  the  policy, 
otherwise  he  shall  pay  the  company,  in  addition  to  the  premiums  due,  an 
indemnity  equal  to  one  year's  premium. 

In  case  of  death,  sale  or  deed  of  gift,  the  heirs  or  new  proprietors  shall 
declare  their  qualifications  within  one  month  following  the  death,  sale  or 
deed  of  gift,  and  cause  such  declaration  to  be  mentioned  in  the  policy. 

In  case  of  dissolution  of  co-partnership,  suspension  of  payment  or 
failure,  the  party  insured  or  his  assigns  are  required  to  immediately  declare 
such  dissolution  of  co-partnership,  suspension  or  failure,  and  cause  their 
declaration  to  be  noted  on  the  policy. 

Abt.  9.  The  party  insured  shall  be  required  to  notify  the  company 
and  cause  such  notification  to  be  mentioned  on  the  policy,  and  to  pay  an 
additional  premium  if  required,  in  the  following  cases,  to  wit : 

Before  making  changes  or  additions  in  buildings  insured,  or  containing 
property  insured,  which  shall  multiply  or  increase  the  ri^k. 

Before  erecting  in  such  buildings  or  in  contiguous  buildings  any  factory, 
works  or  steam  engine,  or  establishing  any  trade  or  industry  that  shall  in- 
crease the  risk  from  fire. 

Before  placing  in  such  building  provisions,  goods,  or  any  articles  what- 
soever which  might  add  to  the  perils  of  fire. 

Before  transporting  the  property  intored  to  a  place  other  than  that  des- 
ignated in  the  policy. 

Before  transferring  the  insurance  on  tenant's  risks  and  claims  of  neigh- 
bors from  one  place  to  another. 

If  buildings  roofed  with  wood  or  thatch,  a  theatre,  factory  or  foundry 
should  be  erected  upon  property  contiguous  to  that  assured,  the  party  in- 
sured shall  give  notice  within  a  month  at  the  latest  after  the  establishment 
and  coLStruction  of  such  buildings,  and  cause  his  declaration  to  be  noted  on 
the  policy,  and  pay  an  additional  premium. 

Abt.  10.  If  the  party  insured  shall  have  covered  the  property  specified 
in  this  insurance  prior  to  the  date  of  the  present  policy,  or  if  he  shall  sub- 
sequently guarantee  such  property  for  whatever  cause  and  amount  whatso- 
ever in  any  mutual  association  or  by  any  underwriters  of  any  name  or 
denomination,  he  shall  declare  the  same  and  cause  it  to  be  noted  on  the 
policy. 

If  the  party  insured  shali  have  previously  covered,  or  if  he  shall  subse- 
quently cover  articles  other  than  those  included  in  this  insurance,  but  form- 
ing part  of  one  and  the  same  risk,  he  shall  likewise  be  required  to  declare 
the  fact  and  cause  the  same  to  be  mentioned  in  the  policy. 
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Abt.  11.  Upon  receiving  the  declarations  required  by  Articles  8, 9  and 
10,  the  company  reserves  to  itself  the  right  to  cancel  the  policy  by  giving 
limple  notice  to  that  effect,  and  the  premiums  paid  or  due  shall  belong  to 
*h«  company. 

In  default  of  receiving  such  declarations  within  the  time  specified,  and 
of  the  mention  of  the  same  on  the  policy,  the  insurance  shall  be  suspended, 
tDd  the  insured,  his  representatives  or  assigns  shall  not  have  any  right  to 
indemnity  in  case  of  fire. 

Abt.  12.  All  concealment,  or  false  declarations  on  the  part  of  the  in- 
dued tending  to  diminish  the  degree  of  risk  or  change  its  character,  shall 
render  the  insurance  void ;  and  it  shall  be  void  even  when  such  concealment 
orfijge  declaration  do  not  affect  the  loss  or  damage  caused  to  the  property 
uuared.    (Art.  848,  Commercial  Code.) 

Art.  13  Immediately  upon  a  fire  breaking  out  the  party  insured  shall 
employ  all  means  in  his  power  to  arrest  its  progress  and  save  the  property 
iflsved. 

The  company  will  take  into  account  all  damage  and  cost  occasioned  by 
wnoval,  on  proper  proof. 

The  party  insured  is  required  to  ^ve  immediate  notice  to  the  manager 
in  Ptris,  in  case  of  fire. 

Abt.  14.  Immediately  after  a  fire,  the  party  insured  shall  make  a  dec- 
Inrttion  of  the  same,  at  his  own  cost,  before  the  Justice  of  the  Peace  of  the 
^strict,  and  this  declaration  shall  state  the  precise  time  of  the  occurrence 
of  the  fire,  its  duration,  the  known  or  presumptive  origin  of  the  same,  the 
nieans  taken  to  arrest  its  progress,  as  well  as  all  other  incidental  circum- 
*^ce8 ;  and  shall  also  specify  the  nature  and  approximative  amount  of  the 
dttnage  sustained.  A  formal  copy  of  this  declaration  shall  be  forwarded  to 
the  company  without  delay.  The  party  insured  shall  further  be  required 
to  diaw  up  and  transmit  a  statement  of  the  articles  burned,  damaged  and 
iKTed.  If  the  party  insured  shall  not  transmit  the  documents  required  by 
^  present  article  within  fifteen  days  after  the  occurrence  of  the  fire,  he 
■bill  forfeit  all  rights  and  claims  upon  the  company,  unless  in  the  case  of 
proof  that  he  was  unable  to  do  so. 

Abt.  15.  In  case  buildings  insured  by  the  company  shall  be  damaged 
or  destroyed  by  order  of  the  authorities,  for  the  purpose  of  checking  the 
piogress  of  a  fire,  in  such  case  the  company  will  make  good  the  loss. 

Abt.  16.  The  insured  shall  be  required  to  prove,  by  all  the  means  and 
doeoments  in  his  possession,  the  existence  and  value  of  the  property  insured, 
tt  the  time  of  the  occurrence  of  the  fire,  as  well  as  the  amount  of  the  damage 
iQBttined. 

The  company  shall  be  entitled  to  require  the  party  insured  to  make 
Oith  to  his  statements  in  due  form  according  to  law. 

Any  party  inBored  who  shall  knowingly  exaggerate  the  amount  of  his 
dimage,  or  who  shall  assume  articles  to  have  been  destroyed  by  the  fiames, 
when  they  did  not  exist  at  the  time  of  the  fire,  or  who  shall  misrepresent 
or  remove  a  part  or  the  whole  of  the  articles  saved,  or  who  shall  present 
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nntme  a;nd  fraudolent  docmnents  and  means  as  eyidence,  or  who,  finally, 
shall  have  willingly  caused  the  destmction  by  fire  of  the  property  insured, 
shall  forfeit  all  rights  to  indemnification,  and  the  company  shall  be  at 
liberty  to  cancel  all  the  policies  that  it  may  have  granted  to  said  insored. 

Art.  17.  Damages  for  loss  by  fire  shall  be  adjusted  either  by  private 
agreement,  or  be  appraised  after  investigation  by  two  experts  selected  by 
the  parties,  either  on  the  spot  or  elsewhere.  If  the  experts  cannot  agree 
they  shall  choose  a  third  arbitrator,  the  three  acting  in  common  accord,  the 
majority  ruling.  The  parties  may  require  that  the  third  arbitrator  shall  be 
chosen  at  a  point  other  than  that  where  the  party  insured  may  reside.  In 
case  either  of  the  parlies  shall  fail  to  appoint  his  arbitrator,  or  in  case  the 
two  experts  shall  neglect  to  name  a  third  expert,  the  same  shall  be  ap- 
pointed, at  the  request  of  the  most  earnest  of  the  two  parties,  by  the  Presi- 
dent of  the  Civil  or  Commercial  Court  of  the  district. 

In  all  cases  the  cost  of  appraisement  shall  be  borne  equally— one-half 
by  the  company  and  the  other  half  by  the  party  insured. 

Art.  18.  Real  property,  exclusive  of  the  value  of  the  soil,  and  personal 
property  shall  be  appraised  at  their  actual  value  at  the  time  of  the  fire. 
Provisions  and  goods  shall  be  estimated  at  the  prices  current  on  the  day  of 
the  fire.  Articles  and  goods  in  course  of  manufacture  shall  be  appraised  at 
the  rate  of  the  raw  material,  with  the  addition  of  the  cost  of  manufacture, 
up  to  the  date  of  fire. 

Art.  19.  If  it  should  result  upon  valuation  by  private  agreement  or 
from  the  appraisers'  formal  valuation,  that  the  value  of  the  property  in- 
sured is  less  than  the  amount  insured,  the  party  insured  shall  be  entitled  to 
receive  compensation  only  for  the  actual  and  proven  loss. 

If,  on  the  contrary,  it  should  appear,  that  the  value  of  the  property 
covered  by  the  policy,  exceeded  at  the  time  of  the  fire  the  sum  insured,  in 
such  case  the  party  insured  shall  be  considered  as  his  own  underwriter  for 
such  excess,  and  in  this  capacity  he  shall  bear  his  share  of  the  loss  in  the 
proper  proportion. 

Should  there  be  several  insurers,  and  if  the  declarations  required  by  the 
first  paragraph  of  Art.  10  have  been  noted,  the  company,  in  case  of  fire, 
shall  bear  its  dub  proportion  of  the  loss  adjusted,  according  to  the  condi- 
tions of  the  present  policy. 

In  no  case  shall  the  company  be  required  to  pay  more  than  the  sum 
insured  by  it,  and  its  share  of  the  cost  of  appraisement. 

Art.  20.  The  insured  shall  not  make  any  abandonment,  either  total 
or  partial,  of  the  property  insured,  whether  damaged  or  undamaged. 

The  company  shall  be  entitled  to  take  either  all  or  a  portion  of  the 
damaged  property  and  materials  appertaining  to  burned  buildings,  at  their 
appraised  value. 

The  company  may,  within  a  period  specified  by  the  arbitrators  or  fixed 
by  private  agreement,  cause  any  building  damaged  or  destroyed  by  fire  to 
be  repaired  or  reconstructed,  according  to  the  opinion  of  the  appraisers. 
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The  companj  maj  likewise  repair  or  replace  in  kind,  the  whole  or  a  portion 
of  the  articles  damaged  or  destroyed  by  fire. 

Art.  21.  The  inanraDce  of  tenants'  risks  is  based  upon  the  total  yaloe 
of  the  boilding  when  it  is  occupied  by  only  one  tenant,  and  in  this  case  the 
loss  by  fire  is  regulated  in  accordance  with  Articles  18  and  19.  In  case  there 
should  be  several  tenants,  the  tenant's  risk  is  based  upon  the  amount  of  rent. 

If  the  tenant  should  have  covered  a  sum  equal  to  at  least  fifteen  times 
the  annual  amount  of  his  rent,  the  company  will  be  responsible  in  his 
stead,  for  the  total  damage  up  to  amount  of  tbe  sum  insured. 

If  he  has  insured  a  less  sum,  the  company  will  only  be  responsible  for 
darnnge  in  the  proportion  existing  between  the  amount  insured  and  fifteen 
years'  rent. 

Aut.  22.  In  case  of  fire,  or  in  the  case  provided  for  by  Article  15,  the 
company  reserves  to  itself  its  rights  and  those  of  the  party  insured,  against 
all  defendants  generally,  in  whatsoever  capacity  they  may  come,  and  espe- 
cially against  tenants,  neighbors,  incendiaries,  mutual  insurance  associations, 
underwriters,  insuring  for  premiums  or  otherwise;  and  to  this  end  and 
effect,  the  party  insured,  as  far  as  he  is  concerned,  hereby  delegates  his  rights 
to  the  companj,  without  requiring  any  guarantee,  by  this  policy  alone,  dis- 
pensing with  any  other  instrument  of  cession,  transfer,  deed  or  conveyance. 
The  party  insured,  is  bound,  at  the  request  of  the  company,  to  confirm 
and  reiterate  this  delegation  and  assignment  of  his  rights  in  a  separate  in- 
strument, drawn  up  before  a  notary ;  and  furthermore,  to  reiterate  the  dele- 
gation in  his  receipt  for  payment  of  damages. 

Should  fire  be  communicated  from  a  building  insured  by  the  company 
to  another  building  also  insured  by  it,  the  company  may  refrain  from  tak- 
ing proceedings  against  the  party  insured,  whose  building  conmiunicated 
the  fire  to  the  other;  but  this  shall  apply  only  to  real  and  immovable 
property. 

Art.  23.  The  amount  of  the  adjusted  damage  is  payable  in  cash,  at 
the  Head  Office  of  the  company. 

After  a  loss,  whatever  may  be  the  amount  of  the  damage,  the  company 
may  cancel  the  policy,  either  in  full  or  partially,  by  a  simple  notice  to  that 
efiect ;  the  premium  or  premiums  paid  belonging  to  the  Company. 

Art.  24.  All  suits  for  recovery  of  damages  must  be  brought  within 
six  months  after  the  date  of  the  fire  or  the  last  paper  sent  in  regarding  the 
claim.  Consequently,  after  the  expiration  of  that  term,  the  company  can- 
not be  required  to  make  any  compensation. 

• 

REMARKS. 

437.  "  Claims  of  tenantSj^^  ^^  claims  of  neighborSy^^  "  ten- 
ants?  risksy — The  Code  Napoleon  makes  the  party  upon 
whose  premises  a  fire  originates  liable  to  his  tenants  and  his 
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neighbors  for  any  consequent  damage.  The  lessee  or  ^^  ten- 
ant "  of  a  house  is  answerable  for  a  fire^  unless  he  can  prove 
that  it  occurred  by  accident  or  a  cause  beyond  his  control. 
All  of  these  contingencies  may  be  provided  for  by  insurance 
under  clause  1  and  clause  21  of  the  policy. 

Sec.  4.  This  is  a  stipulation  which  is  held  in  this  country 
and  in  England  to  be  implied  by  the  nature  of  the  contract. 

Sec.  8.  In  cases  of  alienation^  notice  must  be  given  and 
the  purchaser  must  sign  the  policy ;  failure  so  to  do  forfeits  to 
the  company  the  amount  of  one  year's  premium.  In  case  of 
dissolution  of  partnership^  or  failure^  notice  must  be  given. 

Sec.  10.  Cancellations  caused  by  act  of  the  insured — no 
return  premium  paid ;  when  company  declines  to  consent  to 
other  insurance^  they  may  cancel  the  policy  and  retain  pre- 
mium. 

Sec.  13.  Company  pays  the  cost  of  removal  of  goods  in 
case  of  fire.  In  American  practice  removal  is  at  the  expense 
of  the  insured. 

Sec.  14.  Proofs  of  loss  must  be  furnished  within  fifteen 
days^  or  forfeit  all  claims^  unless  for  good  cause  of  delay. 

Sec.  18.  Valties  specified;  articles  in  course  of  manufac- 
ture to  be  appraised  at  the  rate  of  the  raw  material,  with  cost 
of  manufacture  to  time  of  fire.     This  is  American  practice. 

Sec.  19.  Second  clause  is  the  co-insurance  clause.  Third 
clause  is  the  contribution  clause  ;  '^  due  proportion  of  the  ad- 
justed loss  "  is  to  be  paid. 

Sec.  22.  In  case  of  partial  loss,  either  party  may  cancel. 
If  loss  e:s^ceQd  fifty  per  cent.,  the  policy  is  canceled. 
Sec.  24.  Limitation  of  action,  six  months. 

438.  All  policies  are  taken  for  ten  years.  The  policy^ia 
a  lien  upon  the  property  for  premiums,  like  American  mutual 
insurance.  Commission  to  agents  is  two  ftdl  year^  premium, 
with  no  interest  in  renewals.  All  subsequent  premiums  are 
payable  at  the  head  office. 
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THE  GERMAN  PHCENIX  INSURANCE  COMPANY 

OP  PRANKFORT-ON-THE-MAIN. 

499.  The  conditions  or  articles  of  insurance  here,  as  in 
the  French  policy,  precede  the  contract. 

GENEBAL  OONDmONS. 

Article  1.  The  companj  insures  against  damage  bj  fire,  and  guaran- 
tees not  onlj  indemnification  for  actual  and  direct  damage  hj  fire,  but  agrees, 
moreover,  to  make  good  all  loss  that  may  occur  to  the  property  insured  bj 
lightning,  water,  damage  in  attempting  to  save  and  remove  goods,  as  well 
as  the  value  of  missing  articles  upon  proper  proof.  When  buildings  in 
sured  bj  the  company  shall  be  torn  down  in  cases  of  conflagration,  by  order 
of  the  competent  authorities,  the  company  will  make  good  the  loss  to  the 
insured. 

The  company  will  not  make  good  any  loss  by  fire  resulting  from  the 
effects  of  war,  military  forces,  rebellion,  riot,  illegal  force,  earthquakes, 
volcanic  eruptions,  or  |i;ross  neglect  on  the  part  of  the  person  or  persons  in- 
sured. In  case  of  explosion  the  company  will  not  be  responsible  for  the 
destruction  caused  thereby,  but  will  make  good  any  damage  by  fire  so  orig- 
inated. By  special  agreement,  and  upon  the  payment  of  an  additional  pre- 
mium, the  company  will  become  responsible  for  damage  caused  by  explosions 
disconnected  from  loss  by  fire. 

In  case  of  damage  to,  or  the  loss  of  articles  by  water,  or  in  attempting  to 
save  the  same,  the  company  will  not  grant  compensation  unless  the  building 
containing  them  or  that  immediately  contiguous  shall  be  on  fire.  Compen- 
sation for  articles  missing  will  only  be  allowed  when  the  party  insured 
shall,  within  three  days  after  the  fire,  give  notice  thereof  to  the  proper 
authorities,  with  the  exact  statement  of  the  missing  objects.  In  any  event, 
no  compensation  shall  be  paid  for  such  articles  until  after  the  conclusion  of 
the  investigation  ordered  by  the  authorities.  The  obligations  of  the  com- 
pany towards  the  party  insured  are  defined  solely  by  the  contents  of  the 
policy  and  renewals. 

Abt.  2.  The  company  does  not  insure  powder  mills,  or  depots  or  maga- 
lines  for  the  storage  of  gunpowder ;  and,  furthermore,  documents  of  every 
description,  especially  securities,  coin  and  paper  money,  jewels,  real  gems, 
gold  and  silver  in  bars,  are  entirely  excluded  from  insurance.  Lace,  cash- 
meres, ornaments,  metals,  gold  and  silver  tissues,  paintings,  statuary,  and, 
especially,  all  rare  and  costly  articles,  as  well  as  such  objects  as  have  an  im- 
aginary and  extrinsic  value,  whether  personal  or  real,  shall  not  be  held  to 
be  insured  unless  specially  specified  in  the  policy.  With  regard  to  buildings, 
all  parts  not  specially  excepted  in  the  conditions,  and  thus,  consequently 
the  eellan  and  foundations,  are  included  in  the  insurance.  Articles  situated 
outside  the  limits  specified  in  the  policy  are  not  considered  to  be  insured. 
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Art,  3.  In  order  that  the  insurance  may  not  prove  an  incentive  to  im- 
proper gain  on  the  part  of  the  insured,  the  said  party  shall  not  be  entitled 
to  make  use  of  indirectly,  or  refer  to  the  amount  insured,  or  the  premiums 
paid,  or  the  descriptions  and  estimates  contained  in  the  policy  as  an  acknowl- 
edgment, or  proof,  or  presumption  of  the  value,  or  even  of  the  existence  of 
the  articles  insured ;  moreover,  the  party  insured  is  bound  to  show  to  the 
company  the  existence  and  value  of  the  articles  insured  at  the  time  of  the 
fire  by  all  means  and  certificates  in  his  power,  as  well  as  the  genuineness  and 
amount  of  the  damage  sustained.  , 

Art.  4.  The  party  insured  is  boxmd  to  answer  correctly  the  questions 
printed  in  the  form  of  application,  and  to  state  accurately,  in  any  docu- 
ments executed  by  him  and  attached  to  said  application,  all  facts  regarding 
the  danger  of  fire,  and  the  nature  of  the  articles  proposed  to  be  insured. 

Art.  5.  The  party  insured  must  declare,  and  cause  to  be  stated  in  the 
policy,  whether  he  is  the  owner  of  a  part  or  of  the  whold  of  the  articles 
insured,  or  whether  he  is  acting  as  user,  creditor,  manager,  attorney,  or  in 
whatever  other  capacity. 

Art.  6.  If,  at  the  time  of  the  issuing  of  the  present  policy,  the  property 
shall  have  benn  insured  elsewhere,  notice  thereof  shall  be  given  and  men- 
tioned in  the  policy. 

Art.  7.  The  insurance  shall  not  be  valid  except  upon  due  payment 
of  the  premiums.  The  acceptance  of  the  policy  and  of  the  renewal  receipts 
by  the  insured  shall  constitute  his  assent  to  the  premium  and  duration 
of  the  insurance  as  therein  expressed.  The  party  insured  is  bound  to  pay 
his  premium  without  being  summoned,  to  the  agent  of  the  company  at  the 
latter's  domicile,  and  the  company  is  not  bound  to  demand  payment  of  the 
same.  If  the  annual  premium  upon  an  insurance,  contracted  for  a  term  of 
years,  shall  not  be  paid  at  the  commencement  of  each  insurance  year,  then 
the  insurance  shall  be  void,  but  the  company  shall  have  the  right  to  collect 
the  premium  by  due  process  of  law.  The  insurance  shall  not  be  considered 
to  be  again  in  force  until  after  the  expiration  of  twenty-four  hours  after  all 
unpaid  back  premiums  shall  have  been  paid  and  received.  No  return  of  pre- 
miums once  paid  shall  be  made,  with  the  exception  of  the  case  mentioned  in 
Article  No.  18.  Payment  of  a  premium  or  premiums  previously  lapsed 
made  during  or  after  a  fire  shall  give  no  right  to  indemnification. 

Art.  8.  If,  during  the  term  of  the  insurance,  the  risk  from  fire  should 
increase— if  the  property  insured  should  change  owners — if  the  property 
insured  should  be  transferred  to  other  premises  than  those  specified  in  the 
policy,  or  if  the  property  should  be  insured  by  another  company,  then,  in 
each  and  all  of  these  cases,  the  further  continuance  of  the  insurance  shall 
be  subject  to  the  consent  of  the  company.  The  party  insured  shall  be  re- 
quired to  apply  for  such  consent  in  writing,  and,  if  the  same  be  granted,  a 
memorandum  to  that  effect  shall  be  made. 

Art.  9.  In  case  of  a  fire  occurring  it  shall  be  the  duty  of  the  party  in- 
sured to  do  his  utmost  to  save  the  articles  insured,  and  to  give  attention  to 
the  safety  of  the  same  to  his  best  ability  both  during  and  after  their  removal- 
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But  Bnch  removal  shall  oiilj  be  made  in  accordance  with  the  provisions  of 
Article  1,  above  stated,  and  not  against  the  orders  of  the  agent  or  contrary 
to  the  special  conditions  of  insoranoe.  Immediately  upon  the  breaking  oat  of 
a  fire  the  agent  for  the  district  must  be  notified,  or,  in  his  absence,  the  head 
agent.  When  such  immediate  notification  is  not  possible,  notice  must,  in 
any  event,  be  given  within  twenty-four  hours  after  the  occurrence  of  the 
fire.  In  case  there  should  be  no  agent  of  the  company  in  the  locality,  notice 
of  the  fire  must  then  be  sent  to  the  manager  of  the  company. 

Abt.  10.  In  case  of  loss  or  damage  the  party  insured  shall  be  bound  as 
follows,  via. : — 

A.  To  make  a  deposition  and  statement  of  his  own  accord  within  three 
days  after  the  fire,  before  the  proper  authorities,  as  to  the  time  of  the  out- 
break of  the  fire,  the  duration  thereof,  and  the  known  or  suppositious 
causes  of  the  same,  the  means  employed  to  extinguish  it,  together  with  any 
and  all  circumstances  relevant  thereto,  as  well  as  the  nature  and  probable 
amount  of  the  damage  sustained.  A  certified  copy  of  the  formal  investiga- 
tion must  be  forwarded  to  the  agent  within  fourteen  days,  or  in  case  there 
should  be  no  agent  in  the  locality,  then  to  the  director  of  the  company. 

B.  In  the  case  of  movable  property  the  party  insured  shall,  within 
fourteen  days  after  the  fire,  transmit  to  the  agent  a  statement,  duly  signed, 
specifying  the  articles  on  hand  at  the  time  of  the  fire,  those  burned,  lost, 
saved  in  damaged  condition,  and  those  remaining  without  damage,  together 
with  a  special  statement  of  the  value  thereof.  This  docimient  must  be 
drawn  up  with  the  most  conscientious  accuracy  ;  it  must  not  contain  a  miss- 
ing article  as  burnt  or  lost,  nor  must  the  existence  of  any  article  saved  be 
withheld.  The  periods  of  time  above  mentioned  in  case  of  physical  dis- 
ability shall  commence  from  the  date  of  cessation  of  such  disability. 

Art.  11.  The  company  shall  have  the  right  to  require  the  party  in- 
sured to  prove  the  actual  amount  of  goods  on  hand,  and  the  value  of  the 
flame  at  the  time  of  the  fire,  as  well  as  the  amount  of  damage  sustained  by 
him  by  the  production  of  his  books,  invoices,  accounts,  and  other  vouchers, 
and  require  him  to  make  oath  to  the  truth  of  his  statements  in  due  legal 
form. 

Art.  12.  Any  party  insured  who  shall  contravene  any  of  the  con- 
ditions of  Articles  4  to  11,  or  who  shall  not  entirely  fulfil  the  obligations 
therein  expressed,  or  who  shall  be  guilty  of  making  an  unwarranted 
declaration  or  a  concealment  of  fact,  as  referred  to  in  clause  B  of  Article 
10,  or  who  shall  make  use  of  false  or  deceitful  means  in  his  own  interest, 
or  who,  finally,  shall  himself  set  fire  to  property  insured  or  cause  the 
burning  of  the  same  by  gross  negligence,  shall  forfeit  all  claim  to  indem- 
nification. 

Abt.  13.  Damage  by  fire  shall  be  adjusted  either  by  mutual  agreement 
or  by  investigation  and  appraisement  of  two  experts  selected  in  the  locality. 
Each  side  shall  appoint  one  appraiser,  and  in  case  these  appraisers  cannot 
tgree  then  they  shall  choose  an  umpire.  The  three  arbitrators  shall  act  to- 
getlier  and  submit  to  the  majority  of  votes  among  themselves.    Both  partiee 
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shall  be  allowed  to  demaDd  that  the  umpire  be  chosen  in  a  locality  other 
than  that  wherein  the  partj  insured  resides.  Should  one  of  the  parties 
neglect  to  name  an  arbitrator,  the  nomination  of  the  same  shall  devolve,  at 
the  request  of  the  other  party,  upon  the  presiding  officer  of  the  proper 
court,  in  accordance  with  Article  21.  And  in  like  manner  shall  it  be  done 
if  the  two  arbitrators  fail  to  agree  upon  the  choice  of  an  umpire  at  the  re- 
quest of  the  partj  making  the  motion.  The  cost  of  appraisement  made  bj 
the  arbitrators  shall  be  borne  in  the  proportion  of  one-half  bf  each  partj. 
The  investigation  of  damages,  whether  bj  direct  adjustment  between  the 
party  insured  and  the  company,  or  by  the  intermediacy  of  arbitrators,  shall 
only  apply  to  fixing  the  amount  of  such  damage  without  prejudice  to  the 
rights  of  the  company  as  expressed  in  the  policy.  During  the  time  that 
such  damage  remains  undetermined  the  party  insured  shall  make  nochangg 
in  thedUpgsition  of  the  damaged  goods  or  premises  other  than  that  which 
miy  be  necessary  for  the  due  preservation  of  the  same. 

Art.  14.  Buildings  shall  be  valued  according  to  the  combined  worth  of 
their  materials  and  cost  of  erection,  taking  into  consideration  their  age  and 
condition,  and  any  special  c^nse  of  depreciation  in  value.  The  ground  lot 
and  the  advantages  of  location,  improvements,  speculative  value  or  fancy 
value  shall  not  be  considered  in  making  a  valuation ;  merchandise,  raw 
materials,  produce  and  live  stock  shall  be  appraised  at  the  current  prices  in 
accordance  with  their  quality  and  condition ;  machinery  and  manu£KO> 
turing  apparatus  at  first  cost  with  deduction  for  depreciation  in  value  on 
account  of  age,  use,  change  of  system  or  stagnation  of  such  branch  of 
industry  ;  dry  goods,  household  furniture  and  all  other  articles  at  first  cost, 
with  deduction  for  decrease  in  value,  owing  to  age,  use  and  change  of 
fashion. 

Abt.  15.  If  it  shall  appear  either  in  amicable  settlement  or  by  the 
appraisement  of  experts  that  the  value  of  the  articles  insured  is  less  than 
the  amount  of  the  insurance,  the  party  insured  can  only  claim  indemnifi- 
cation in  the  sum  of  such  lesser  value.  But  if,  on  the  contrary,  it  shall 
become  manifest  that  at  the  time  of  the  fire  the  value  of  the  articles  in- 
sured by  the  policy  exceeds  the  amount  of  the  insurance,  then  the  party 
insured  shall  be  considered  as  his  own  insurer  for  such  surplus,  and  in  such 
capacity  he  shall  bear  his  proportionate  share  of  the  loss.  If  the  property 
shall  be  insured  in  several  insurance  companies  and  the  notification  re- 
quired by  Article  6  or  8  sent  and  approved,  then  the  company  will  bear  its 
share  of  the  loss  in  proportion  to  the  other  amounts  insured  and  in  accord- 
ance with  the  conditions  of  the  present  policy.  In  no  case  shall  the  com- 
pany be  liable  for  more  than  the  amount  insured  and  its  share  of  the  cost  of 
appraisement. 

Abt.  16.  The  party  insured'  shall  not  be  entitled  to  require  the  com- 
IMUiy  to  take  either  a  portion  or  the  whole  of  the  goods  insured,  whether 
they  be  damaged  or  not.  The  company,  on  the  other  hand,  shall  have  the 
option  either  of  leaving  both  the  damaged  and  undamaged  articles  in  the 
hands  of  the  party  insured,  as  an  equivalent  for  the  ascertained  value  of 
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the  same,  or  of  aooepting  the  same  upon  allowing  such  Yalue.  The  com- 
p&nj  shall  furthermore  have  the  right,  hoth  as  regards  buildings  and  port- 
able propertj,  to  make  good  all  damage  bj  replacing  the  articles  insured 
in  kind. 

Art.  17.  All  rights  and  claims  for  compensation  for  damages  that  the 
party  insared  maj  have  or  acquire  in  case  of  fire  against  persons  liable  in 
general  and  especiallj  against  his  tenants,  neighbors,  the  known  or  sus- 
pected originators  of  the  fire,  insurance  companies  or  others,  upon  any 
legal  ground  whatsoever,  are  assigned  bj  virtue  of  this  policy  to  the  com- 
pany without  the  necessity  of  any  other  obligation  or  warranty  on  the 
part  of  the  party  insured.  The  company  will  refrain  from  enforcing  these 
rights  against  such  parties  as  may  be  insured  in  the  same,  with  the  ex- 
ception of  cases  where  the  damage  may  be  occasioned  by  tlieir  gross  negli- 
gence and  fault.  The  party  insured  is  boand,  if  the  company  shall  re- 
quire it,  to  conform  the  assignment  of  the  above  mentioned  rights,  either 
by  a  special  deed  tc^  that  effect,  or  in  his  receipt  for  indemnification  for 
damages. 

Art.  18.  The  amount  of  damage  compensation,  whether  the  same  be 
fixed  by  agreement  and  mutually  acceptable  valuation  or  by  judicial  decision, 
shall  be  paid  in  cash  within  the  space  of  one  month  thereafter,  at  the  place 
where  the  policy  was  issued,  due  receipt  being  given  therefor.  The  com- 
pany shall  not  be  held  to  pay  interest  upon  the  amount  of  damages  until 
after  the  expiration  of  said  month,  provided  that  the  damages  be  then  still 
unpaid.  If  the  payment  of  the  amount  of  damages  should  be  prevented  by 
arrest,  intervention,  opposition,  or  want  of  evidence  on  the  part  of  the 
insured,  his  heirs  and  legal  representatives,  the  company  shall  not  be 
bound  to  deposit  or  pay  said  sum  before  the  removal  of  such  obstacles,  or  be 
held  responsible  for  such  delay  in  the  payment,  nor  for  any  amount  of 
interest  whatsoever.  The  sum  insured  decreases  in  case  of  loss  in  the  same 
amount  as  the  ascertained  amount  of  the  damage  sustained.  Should  such 
damage  exceed  one-half  the  amount  insured,  then  the  insurance  shall  cease 
from  and  after  the  date  of  the  fire.  Moreover,  whenever  a  fire  takes  place 
or  a  claim  for  damages  has  been  made,  both  the  company  and  the  party  in- 
sured shall  have  the  right  to  cancel  for  the  future  the  insurance  in  question, 
as  well  as  other  and  all  insurance  contracts  in  force  between  them,  by 
giving  a  simple  notice  the  one  to  the  other  to  that  effect  in  writing.  Should 
BQch  notice  of  canoelment  'emanate  from  the  company  the  premiums  paid 
in  advance  and  not  due  upon  policies  of  several  years  date  shall  be  repaid 
to  the  party  insured. 

Abt.  19.  When  an  insured  building  is  subject  to  a  mortgage  the  pay- 
ment of  amount  of  loss  or  damage  can  only  be  made  for  the  purpose  of  re- 
eoostmetlon,  so  that  the  mortg^agee  must  either  consent  to  an  unconditional 
payment  or  be  entitled  to  receive  the  same.  Should  a  claim  for  damages 
made  by  a  party  Insured  on  such  a  building  become  lost  through  his  own 
fault,  then  the  company  will  apply  the  amount  of  the  damages,  unless  the 
poliey  should  have  lapsed  through  non-payment  of  premium,  to  the  satis- 
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faction  of  said  mortgagee  upon  renouncing  his  claims  upon  the  partj 
insured. 

Abt.  20.  All  claims  for  damages  not  made  within  six  months  after  the 
date  of  the  fire,  whether  adjusted  by  mutual  agreement  in  writing  or 
brought  before  the  competent  civil  court  in  due  and  proper  form  bj  the 
party  insured,  shall  become  null  and  void  at  the  expiration  of  such  term 
hy  virtue  of  this  insurance  contract. 

Art.  21.  The  company  will  appear  before  the  ordinary  (not  the  com- 
mercial) court  of  the  place  where  its  policy  or  the  renewal  receipt  belonging 
thereto  may  be  issued,  provided  that  the  damage  by  fire  shall  occur  within 
the  limits  of  the  same  state  wherein  the  place  whence  the  policy  was 
issued  is  situated  ;  otherwise,  before  the  ordinary  court  of  the  judicial 
district  wl\erein  the  fire  may  occur. 

REMARKS. 

M 

430.  The  policies  of  this  company  cover  lightning,  miss- 
•^        ing  articles  under  proper  proof,  damage  in  saving  goods,  etc. 

It   does   not   cover   earthquakes,    volcano   or   hurricane 
/^    '   damages,  nor  damage  or  loss  caused  by  gross  neglect  of  the 
assured. 

All  parts  of  a  building,  including  cellars  and  foundations, 
are  covered,  unless  especially  excluded. 

The  policy  is  no  proof  of  either  value  or  existence  of  the 
property  insured. 

The  acceptance  of  the  policy  and  renewal  receipts  by  the 
insured  constitute  his  assent  to  the  premium  and  duration  of 
the  contract.  The  company  is  not  bound  to  demand  the 
premium  ;  if  not  paid  at  commencement  of  the  year,  the  policy 
is  void,  but  the  company  may  collect  the  premium  by  law. 
Payment  of  over-due  premium  reinstates  the  policy  after 
twenty-four  hours.  No  return  premium  is  paid,  except  when 
the  policy  is  canceled  on  account  of  loss.  No  privilege  for 
the  insured  to  cancel,  except  in  case  of  partial  loss. 

Fires  must  be  notified  to  the  district  agent  immediately 
upon  breaking  out,  if  possible ;  if  not,  within  twenty-four 
hours,  to  the  head  office  of  the  company.  Proofs  of  loss  must 
be  sent  in  within  fourteen  days.  In  case  of  physical  disability, 
then  fourteen  days  after  removal  of  such  disability. 


/ 
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No  change  to  be  made  in  goods  under  appraisement  until         / 
completed,  except  when  necessary  for  their  preservation. 

431.  Vahwiions  of  buildings  must  consider  age  and  con-         / 
dition,  and  any  specud  came  of  depreciation. 

Machinery  must  be  valued  at  first  cost,  with  deductions 
for  age,  use,  change  of  system,  or  stagnation  of  such  branch  of 
industry.  The  decrease  of  value  in  buildings  from  any  cause, 
aside  from  any  special  damage,  or  the  customary  wear  and  tear 
of  use,  is  not  to  be  deducted  in  American  practice.  So  with 
machinery ;  any  decrease  or  increase  of  value  consequent 
npon  the  state  of  business  would  not  be  considered. 

AU  payments  for  claime  are  to  be  made  within  one  month 
after  the  settlement  is  made. 

All  mortgage  policies  are  to  be  paid  by  rebuilding  the     |l    '^ 
premises  burned. 

Jjimitation  of  action  is  six  months. 


190 


CONTINENTAL  FIBE   POLICIES. 


43a.    HAMBURG   FORM    OF   POLICY 


AGAINST  FIRE  IN  TRANSATLANTIC  PLACES. 


COXMENCEMEIVT  OP 
THB  IliSURANCE, 


Expiration  thereof, 


Amount  ikbured, 


Premium, 


The  andersigDed  Insarance  Compan insure under  the  within 

general,  and  the  following  special  conditions,  each  in  proportion  and  to  the 
amoont  of  the  here  following  onderwritten  sum,  against  fire,  for  the  term 
of -,  namely,  from ,  18 ,  12  o'clock. 


noon, to  the 


-.18 


,  12  o'clock,  noon. 


CONDITIONS  OF  INSURANCE. 

Section  1.  The  Insarance  covers  the  damage  which  the  insured  prop- 
erty at  the  specified  localities  suffers  from  fire,  as  also  from  the  extinguish- 
ing of  the  fire  or  the  removing  of  the  property  when  proved  to  be  necessary, 
and  which  damage  consists  in  the  injury  to,  destruction  of,  or  the  loss  of, 
the  insured  property. 

The  damage  which  may  happen  by  means  of  war  or  invasion,  by  any 
military  or  usurped  power,  by  means  of  civil  commotion,  riot,  earthquake, 
or  entirely  Virough  the  fault  of  the  aseured,  is  excepted  from  this  insurance. 
In  the  case  of  an  explosion,  the  policy  only  covers  the  damage  by  fire  which 
results  therefrom,  if  it  does  not  expressly  state  that  the  hazard  of  destruc- 
tion from  explosion  is  taken. 

The  obligations  of  the  company  towards  the  insured  depend  solely  an  the 
contents  of  the  policy,  and  the  respective  renewcUs,  and  also  on  the  accorded 
changes  and  supplements. 

Sec.  2.  Documents  and  papers  of  value  of  all  kinds,  gold  and  silver 
bullion,  coined  money,  jewels  not  set,  genuine  pearls,  gunpowder,  gun 
cotton  and  the  manufactories  thereof,  and  tar  boiling  establishments,  ar« 
excluded  from  every  insurance. 

Gold,  jewelry,  watches,  laces,  cashmeres,  sculpture,  and  other  objects 
of  art,  as  well  as  all  objects  which  have  a  fancy  value,  are  only  insured 
when  they  are  separately  specified  in  the  policy  and  the  value  thereof  stated. 

If  an  article  of  property  is  exposed  to  the  effects  of  fire  or  heat  for  any 
purpose  of  housekeeping  or  manufacture,  and  is  thereby  set  on  fire  or  in- 
jured, the  damage  which  may  happen  to  it  will  not  be  made  good,  but  only 
the  damage  which  may  happen  thereby  to  the  other  insured  property. 


THE   HAMBURG   FIRE   POLICY.  191 

The  iDBiLraDce  of  a  building  comprises  all  parts  thereof  which  are  not 
specificaUj  excepted. 

Sec.  3.  The  insurance  shall  only  be  considered  valid  after  the  premium 
has  actually  been  paid. 

By  the  acceptance  of  the  policy,  the  assent  with  the  contents  thereof  on 
the  part  of  the  assured  for  the  whole  term  of  the  insurance,  is  established. 

Sec.  4.  Only  the  party  who  has  actually  concluded  the  insurance,  be  it 
in  his  own  name  or  on  account,  or  by  order  of  the  owner,  or  of  those  other- 
wise interested  (the  insurance  taker),  is  regarded  as  the  contracting  party 
by  the  company,  and  authorized  to  collect  the  claims  arising  from  the 
policy.  He  is  responsible  not  only  for  his  own,  but  for  all  the  actions  and 
omissions  of  the  other  persons  concerned  in  the  insurance,  as  far  as  they 
relate  to  the  fulfillment  of  the  duties  which  the  assured  has,  according  to 
the  contents  of  the  policy.  It  is  especially  his  duty  to  advise  his  corre- 
spondents so  that  they  may  enable  him  fully,  and  in  time,  to  furnish  all 
such  communications  and  notices,  which,  in  accordance  with  the  conditions 
of  the  policy,  have  to  be  furnished  to  the  insuring  party,  be  it  at  the  time 
of  the  application  for  the  insurance,  or  during  the  term  thereof,  or  after  a 
damage  by  fire  has  taken  place. 

DUTIES  OF  THE  AB8I7BBD  ON  THE  APPLICATION. 

Sec.  5.  The  contracting  of  the  insurance,  the  property  to  be  insured 
;And  the  place  where  it  is  situated,  is  to  be  exactly  described  and  all  circum- 
stances which  may  have  an  influence  in  estimating  the  hazard,  and  also  the 
existence  of  other  insurance  elsewhere  stated. 

If  the  person  on  whose  account  the  insurance  is  taken  is  not  the  owner 
of  the  property  to  be  insured,  the  fact  has  to  be  stated. 

DURINO  THE  TBRH  OF  THE  INSURANCE. 

Sec.  6.  When,  during  the  term  of  the  insurance  the  hazard  increases, 
or  if  the  ownership  of  the  property  changes,  except  in  cases  of  inheritance, 
when  the  insured  property  is  transferred  to  other  premises,  when  it  is  else- 
where insured,  in  such  cases  the  insurer  is  entitled  to  discontinue  the  insur- 
ance for  the  unexpired  term  thereof,  by  returning  the  premium.  The  occur- 
rence of  such  new  circumstances  has  therefore  to  be  given  notice  of  by  the 
first  mail,  which  leaves  the  respective  place  for  Hamburg,  and  to  be  commu- 
nicated to  the  insurer  on  the  next  week  day  after  its  arrival. 

When  a  fire  takes  place  on  the  insured  premises  or  store,  even  wTien  no 
elamfar  damages  is  made,  or  no  damage  is  done  to  the  insured  property  ^  notice 
thereof  has  to  be  given  by  next  mail  to  Hamburg,  and  the  same  in  writing  to  be 
eommunicated  to  the  insurer  as  speedily  as  possible. 

Sec.  7.  Only  such  goods  may  be  stored  in  the  insured  premises  or 
rooms,  which  the  police  laws  of  the  respective  place  permit.  Gunpowder 
in  larger  quantities  than  is  necessary  for  domestic  purposes  is  not  allowed. 

DAMAGE  BY  FIRE. 

Sec.  8.  The  insurance  shall  not  be  a  source  of  profit ;  its  only  object 
is  to  make  good  the  damage  according  to  Sec.  I,  which  is  to  be  ascer- 
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taiDed  bj  estimating  the  true  and  common  value  of  the  insured  property 
at  the  time  of  the  fire,  without  adding  profits  which  might  have  been  made. 

In  estimating  the  damage,  the  decrease  in  value  of  the  insured  property 
is  to  be  considered,  which  may  have  been  caused  by  age,  use,  fashion,  change 
of  system,  discontinuance  of  work,  or  other  causes.  If  the  value  is  lower  than 
the  one  insured  for,  no  matter  if  the  latter  is  a  taxed  (valued)  one  or  not, 
the  damage  will  be  made  good  only  in  proportion  to  that  lower  value. 

If  the  insured  property,  in  part  or  in  whole,  is  elsewhere  insured,  or  if  the 
value  of  the  property  on  hand  at  the  time  of  the  fire  exceeds  t/ie  amount  of  the 
insurance,  or  if  a  sdf-insurance  condition  on  the  part  of  the  insured  is  expressly 
specified,  then  the  damage  will  be  made  good  "  prorata.** 

If  the  property  insured  belongs  to  other  parties,  theinterest  of  the  as- 
sured in  the  insurance  has  to  be  shown. 

Sec.  9.  a.  In  case  of  a  fire,  the  insured  property  must  be  saved  as  much 
as  possible,  and  during  the  act  of  saving  and  afterwards,  pains 
have  to  be  taken  to  secure  and  preserve  it. 
b.  Notice  of  the  damage  sustained  by  the  fire  has  to  be  sent  to 
Hamburg  by  the  next  mail  which  leaves  the  place  of  the  fire, 
and  there  it  is  to  be  communicated  in  writing  to  the  insurer 
on  the  next  week-day  after  its  arrival. 

Sec.  10.  The  insurance  in  itseff  is  neither  proof  nor  presumption  of  the 
existence  or  the  value  of  the  insured  property.  To  ascertain  the  damage,  the 
insurer  has  to  be  furnished  with  exact  and  credible  proof. 

1st.  Of  the  correctness  of  the  situation  and  build  of  the  premises  or 
store  insured,  as  described  in  the  policy. 

2d.  Of  the  origin  of  the  fire,  so  far  as  it  can  be  ascertained.  . 

Sd.  Of  the  quantity  and  value  of  the  insured  property  which  was  there 
immediately  before  the  fire  took  place,  of  what  was  destroyed  or  lost 
thereof,  and  also  of  the  damaged  or  undamaged  property  which  was 
saved. 

As  far  as  the  party  who  took  the  insurance  is  unable  to  furnish  these 
proofs  himself,  for  instance,  by  his  own  books,  invoices,  etc.,  they  have  to 
be  shown  by  certificates  of  the  proper  public  authorities,  and  by  written 
affidavits  of  the  party  for  whose  benefit  or  on  whose  order  the  insurance 
was  effected,  or  of  their  respective  correspondents  or  agents,  and  of  two 
blameless  witnesses,  and  as  far  as  it  is  possible,  by  extracts  from  mercantile 
books  authenticated  in  the  same  way. 

The  valuation  of  the  saved,  damaged  and  destroyed  articles  is,  accord- 
ing to  Section  8,  to  be  made  by  two  disinterested  persons,  who  in  case  they 
differ  in  opinion  have  to  elect  a  third  one  as  umpire,  and  that,  if  necessary, 
by  lot. 

The  nomination  of  both  appraisers  is  to  be  made  either  by  the  Hamburg 
representative,  Bremen  or  Prussian  consul,  or  if  there  are  no  such  officers, 
then  by  any  disinterested  official  person. 

All  other  papers  which  the  insured  party  has  to  furnish,  have  also  to  be 
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certified  by  the  oonsnlate  or  other  official  person,  who  is  to  elect  the  Kp- 
praisen. 

These  papers  are  to  be  executed  as  soon  as  feasible,  then  to  be  sent  to 
Hamburg  bj  next  mail,  after  thej  are  executed  and  certified  to,  and  there 
the  originals  are  speedily  to  be  handed  over  to  the  insurer.  Besides,  if  the 
reqaest  is  made,  a  translation  thereof  into  the  German  language  is  to  be 
furnished. 

Sec.  11.  The  insurer  is  at  liberty  to  have  the  damage  ascertained  by  his 
attorney,  at  the  place  itself,  without  prejudice  to  the  contents  of  Section  10. 

ADJUDICATED  CASES. 

Sec.  12.  If  the  duties  incumbent  on  the  assured  and  the  insurance 
taker  have  not  been  discharged  or  been  Tiolatod,  particularly  if  the  proofs 
or  other  authentications  have  not  been  furnished  in  time,  if  the  insurer  has 
been  deceived  by  untruth,  misrepresentation  or  concealment,  or  if  the  value 
of  the  lost  or  damaged  article  has  been  put  extravagantly  high,  or  if  it  is 
in  any  other  way  attempted  to  over-reach  the  insurer,  or  if  a  precautionary 
condition  which  the  policy  may  contain  is  violated,  then  every  claim  for 
damages  is  forfeited,  even  as  regards  the  insurance  which  is  concerned  in 
the  same  fire,  and  which  is  effected  by  the  same  insurer  elsewhere  for  the 
same  interested  parties. 

DISFUTEB. 

Sec.  13.  All  the  disputes  between  the  contracting  parties  will  go  before 
the  Competent  Court  at  Hamburg. 

PAYMENT. 

Sec.  14.  After  the  whole  amount  of  the  indemnity  and  the  obligation 
of  ihe  insurer  to  pay  the  same  is  fixed,  by  acknowledgment  of  both  parties, 
by  agreement  or  by  legal  judgment,  the  payment  will  be  made  within  four 
weeks  to  the  insurance  taker  in  Hamburg. 

Ths  iMurer  is  under  no  cbUgcUioa  to  ackntmledge  the  amgnment  of  a  claim 
hefore  it  U  a^ueted  a$  qforemid,  and  to  enter  into  discussion  or  lawsuits  vjith 
oiher  persons  than  the  insured. 

Every  claim  which  is  not  settled  by  consent  of  both  parties,  or  sued 
within  one  year  from  the  occasion  of  the  damage,  becomes  void. 

CONTOniATION  OF  THE  IN8URANCB  AFTER    THE  FIRE. 

Sec.  15.  After  the  fire,  the  amount  of  insurance  decreases  as  much  as  the 
indemnity  amounts  to.  If  thai  is  more  than  one-half  then  the  insurance  be- 
tomes  toid. 

After  every  fire  on  the  insured  premises  or  store,  and  after  any  damage, 
claim  for  damages  or  indemnity,  both  the  assured  and  the  insurer  are  at 
liherty  to  revoke  every  insurance  effected  between  themselves  by  means  of 
a  simple  notice  in  writing,  which,  on  the  part  of  the  insurer,  may  be  made 
by  his  agent  or  by  his  attorney.    This  option  ceases  if  no  use  is  made  of 

13 
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it  at  the  latest  at  the  pajment  of  the  indemnity,  or  if  no  indemnity  foUowt 
the  fire,  within  one  month  after  the  interested  parties  have  cognizance 
thereof. 

If  the  cancellation  is  made  on  the  part  of  the  insurer,  then  the  pre- 
mium for  the  part  of  the  insurance  which  remains  after  the  indemnity  is 
given,  and  for  the  term  of  the  insurance  which  remains  after  its  cancella- 
tion, will  be  refunded,  deducting  the  possible  year  of  indemnity  and 
discount. 

BECOURBB. 

Sec.  16.  All  rights  and  claims  made  by  those  interested  on  third  parties 
for  indemnity  for  the  insured  property  will,  up  to  the  amount  of  the  paid  in- 
denmity,  go  to*  the  insurer. 

BEMARK8. 

433.  This  form  of  policy  is  intended  for  agency  use, 
and  for  subscription  by  one  or  more  companies  upon  the  same 
risk. 

Its  conditions  and  stipulations  vary  but  little  from  those  of 
the  German  policy  already  given  ;  hence,  a  recapitulation  of 
them  will  be  unnecessary. 
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434.  Prior  to  the  introdaction  of  the  National  Board  // 

form  of  the  fire  policy,  there  was  no  uniformity  in  the  fire  in-        j 
sorance  contract   in  this   country,  except   in  so  far  as  the        | 
▼arious  forms  in  use  by  the  companies  of  the  several  cities —        • 
ivhich  were  more  or  less  concurrent  in  each  locality — ^may  be 
said  to  have  been  uniform.     Thus,  Philadelphia,  New  York, 
Soston,  Providence,  Hartford,  New  Orleans — all  centres  of 
insurance  at  an  early  day  in  the  present  century— each  had 
its  own  peculiar  form,  conditions,  exceptions,  and  stipulations, 
differing  materially,  and  sometimes  essentially,  from  the  others. 

It  was  with  a  view  to  harmonize  these  differences  and  pro- 
duce a  standard  form  of  policy,  that  the  National  Board  form 
-was  adopted,  and  although  not  used  by  all  of  the  companies 
of  the  country,  it  has,  nevertheless,  come  to  be  regarded  as 
the  standard  policy. 

43tS.  In  treating  of  American  policieSj  they  will  be  divided 
into  epochs,  as  nearly  as  may  be,  as  follows  : — 

Those  in  use  prior  to  A.  D.  1800. 

from  A.  D.  1800  to  1885. 
'*  "         1835  to  1860. 

•«  "         1860  to  1870. 

And  the  peculiarities  of  each  epoch  will  be  noted,  thus  show- 
ing the  gradual  advance  in  policy  writing,  from  the  earliest  { 
introdaction  of  fire  insurance  into  this  country  to  the  present 
time,  and  at  the  same  time  shedding  light  upon  many  of  the 
earlier  decisions  of  our  courts,  based  upon  conditions  of  the 
policy  differing  more  or  less  from  those  in  present  use.    • 
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436.  INSURANCE  COMPANY  OF  NORTH  AMERICA, 

A.  D.  1794.  • 

B  J  the  President  and  Directors  of  the  Insurance  Company  of 

North  America: — 

No.  73.     WHEREAS,  Joseph  Ricarcb^  of  Philadelphia^ 
Merchant  J  hath  paid  to  the  President  and  Direc- 

S''^*'^^-^     tors  of  the  Insurance  Company  of  North  America, 
SEAL.  >     Twelve  Dollars  for  Insurance  of  Four  Thousand 
>.^-v^w^     Dollars  on  Dry  Goods  contained  in  the  Cellar  and 
an  the  Grroufid  floor  of  the  three  story  Brick  DweU- 
Attest,      ing  House  Number  Fifty-three  (North)  Situate  on 
Eben  Haawni^  ^^  j^^^^  g^^  ^y  ^^^y^  Street  from  the  River  Dda- 

ware  between  High  and  Mulberry  Streets  in  the 
city  of  Philadelphiay  from  loss  or  Damage  by  Fire  whilst  the 
said  Dry  Goods  shall  be  and  remain  in  the  honse  aforesaid  for 
One  Year  from  this  Fourth  Day  of  November  One  Thousand  seven 
hundred  and  ninety  Five.  Know  all  Men  By  These  Pres- 
ents, that  in  Consideration  thereof  the  Capital  Stock,  Estate 
and  Securities  of  the  said  Corporation  shall  be  subject  to  pay 
unto  the  said  Joseph  RicardOj  his  Heirs,  Executors,  Adminis- 
trators or  Assigns  the  Entire  Sum  of  Four  Thousand  Dollars^ 
and  so  shall  continue,  remain  and  be  subject  as  aforesaid  from 
time  to  time  to  be  computed  from  the  Fourth  Day  of  November 
in  Every  year  for  so  long  time  as  the  said  Joseph  Ricardo 
shall  weU  and  truly  pay,  or  cause  to  be  paid  the  sum  of  Twelve 
Dollars  to  the  President  and  Directors  of  the  said  Insurance 
Company  of  North  America  on  or  before  the  Fourth  Day  of 
November  which  shall  be  in  each  succeeding  year,  and  the 
said  Corporation  shall  agree  thereto  by  accepting  the  same, 
which  said  Loss  or  Damage  shall  be  paid  or  indenmified  in 
manner  aforesaid  within  thirty  days  after  proof  of  Loss ;  and 
if  any  dispute  shall  arise  respecting  the  same  between  the 
Corporation  and  the  ASSURED,  such  difference  shall  be  sub- 
mitted to  the  judgment  and  determination  of  Arbitrators  in- 
differently chosen,  whose  award  in  writing  shall  be  conclusive 
and  binding  to  all  parties. 

*  437.  The  author  takes  this  occasion  to  tender  his  thanks  to  Charles 
Piatt,  Esq.,  vice-president  of  this  venerable  institation,  for  his  kindness 
in  famishing  this  policy  (being  No.  78),  issued  by  the  company  Nov.,  1795, 
and  other  valuable  information.    "  May  his  shadow  never  be  lees." 
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PROVIDED  always,  nevertheless,  and  it  is  hereby  declared 
to  be  the  true  intent  and  meaning  of  this  Policy,  that  the  said 
Stock,  Estate  and  Securities  of  the  said  Corporation  shall  not 
be  subject  or  liable  to  pay,  or  make  good  to  the  Assured  any 
loss  or  Damage  by  Fire  which  shall  happen  by  Invasion,  For- 
eign Enemy,  Civil  Commotion,   or  any  Military  or  usurped 
powers  whatever ;  And  provided  also,  that  this  Policy  shall 
not  take  effect,  or  be  binding  to  the  said  Corporation  in  case 
the  said  Assured  shall  have  already  made,  or  shall  hereafter 
make  any  other  Assurance  upon  the  Goods  aforesaid,  unless 
the  same  shall  be  allowed  of  and  specified  on  the  back  of  this 
Policy  ;  Or  if  the  House  abovementioned  containing  the  goods 
of  the  said  Joseph  Bicardo  shall,  at  the  time  when  any  such 
fire  shall  happen,  be  in  whole  or  in  part  occupied  by  any  per- 
son who  shall  use  or  exercise  therein  the  Trade  of  a  Carpen- 
ter ;  Joiner ;  Cooper ;  Tavern  Keeper ;  or  Inn  holder ;  Stable 
Keeper;  Bread  or  Biscuit  Baker;  Sugar  Baker;  Ship  Chan- 
dler; Boat  Builder;  Malt  Drier;  Brewer;  Tallow  Chandler; 
Apothecary ;  Chemist ;  Oil  and  Colourman ;  China,  Glass  or 
Earthen  Ware  Seller ;  or  shall  be  made  use  of  for  the  Storing 
or  Keeping  of  Hemp,  Flax,  Tallow,  Pitch,  Tar,  Turpentine, 
Rosin,  Salt  Petre,  Sulphur,  Gun  Powder,  Spirits  of  Turpen- 
tine, Shingles,  Hay,  Straw,  Fodder  of  any  kind,   Com  un- 

threshed,  Oil,  Wax,  Distilled  Spirits 

but  that  in  all,  or  any  of  the  said  Cases,  this  Policy,  and  every 
Clause,  article  and  Thing  therein  contained  shall  be  void  and 
of  none  effect :  otherwise  it  shall  remain  in  full  force  and 
Virtue. 

IN  WITNESS  whereof  the  said  Corporation  have  caused 
their  Common  Seal  to  be  hereunto  affixed  on  the  Fourth 
Day  of  November  in  the  Year  of  our  Lord  One  thou- 
sand seven  hundred  and  ninety-Jive. 

N.  B.  This  Policy  to  be  of  no  force  if  assigned,  imless  such 
assignment  be  allowed  by  an  Entry  thereof  in  the  Books  of 
the  Company. 

It  is  understood  that  the  goods  above  insured  are  the  Prop- 
erkf  of  the  Assured,  and  not  held  on  Assignment. 

4000.     Four  thousand  Dollars. 

J.  M.  NESBm,  Presid't. 

Dry  Goods  D'-  4000.  a  30  Cts.  D^'  12. 
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REMARKS. 

438,  The  stipulations  and  exceptions  of  the  contract  are 
embodied  in  the  policy  prior  to  the  signatures,  and  embrace 
but  a  limited  portion  of  those  so  common  in  modem  policies. 

Reinstatement  is  provided  for,  as  an  underlying  principle 
of  the  contract,  but  time  not  limited. 

Duration  of  the  contract  is  computed  from  the  day  of  exe- 
cution to  the  same  day  in  the  succeeding  year.  No  limitation 
as  to  the  hour  of  commencing  or  termination,  as  in  the  modem 
instrument,  though  such  limitation  is  to  be  found  in  the  Amster* 
dam  policy  of  1744,  fifty  years  prior  to  this. 
J    I  Arbitration  is  not  confined  to  the  amount  of  loss,  but  the 

whole  matter  is  left  open. 

Invasionj  insurrection,  foreign  enemy,  etc.,  is  made  an 
exceptional  clause,  as  in  the  early  English  forms. 

Other  insurance  must  be  noted  and  indorsed,  but  nothing 
is  said  of  pro  rata  contribution  by  such  other  insurance,  in 
case  of  loss. 

Memorandum  articles  must  be  specifically  insured,  as  in 
the  modern  contract,  though  the  class  of  articles  differ  some- 
what. 

Assignments  must  be  indorsed  upon  the  books  of  the  cor- 
poration.    Nothing  is  said  of  indorsement  upon  the  policy. 
I  Notice  of  loss — ^no  provision  made  for. 

Preliminary  proofs  not  required  by  the  terms  of  the  policy ; 
though  the  loss  is  payable  in  "  thirty  days  after  proofs  of  loss." 

Rcfiewals  can  be  made  by  consent  of  the  company. 

The  rate  was  30  cents,  which  would  be  considered  low  on 
such  stock  in  these  days. 

Policy-fee  was  sixty-seven  cents. 
^  The  classification  of  hazards  was  somewhat  mixed  and 

restricted  as  well,  as  compared  with  the  present  day. 

Limitation  clause. — ^No  limit  is  put  to  the  time  when  suits 
may  be  brought. 

Application  and  Survey — none  referred  to. 


f 
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THE  MUTUAL  ASSURANCE  SOCIETY 

OF  VIRGINIA,   A.   D.    1794.     ^ 

4rS9,  The  plan  of  this  society  was  suggested  by  William 
Frederick  Asty  a  Prossian,  then  residing  in  Richmond,  "  and  is 
supposed  to  be  modeled  after  a  system  of  mutual  guarantee 
introduced  by  Frederick  the  Great,"  although  it  was  virtually 
a  perpetual  insurance  upon  a  mutual  plan. 

440,  The  assured,  in  addition  to  his  premium,  executed 
what  was  termed  a  "declaration,"  under  seal,  by  which  he 
pledged  the  property  insured  for  the  payment  of  whatever 
requisitions  might  be  necessary  to  meet  losses  by  fire  or  light- 
ning. The  society,  in  return,  issued  a  perpetual  policy,  which 
followed  the  property  through  successive  changes  of  title,  and  y 
could  only  be  terminated  by  formal  withdrawal,  the  destruc- 
tion of  the  building,  the  storage  therein  of  prohibited  articles, 
or  the  taking  out  other  insurance  upon  the  same  property. 
The  premium  proper  was  paid  only  on  the  first  insurance ; 
during  the  succeeding  years  a  certain  percentage  of  the  pre- 
mium, termed  *^the  quota,"  only  was  paid. 

441,  The  property  was  re-vulued  every  seven  years,  and 
a  new  policy  issued,  based  upon  the  new  valuation ;  insurance  y 
was  allowed  to  four-fifths  of  the  verified  value  of  the  property, 
and  if  a  less  amount  was  taken,  the  insured  was  made  co-insurer 
for  the  difference  I  This  is  a  peculiarity  of  the  Fire  Casse  of 
Holland.     (65.) 

m 

44:3.  It  was  managed  by  a  president  and  directors,  while 
a  "  Principal  Agent "  and  a  "  Cashier-general "  were  charged 
with  the  administrative  duties ;  the  latter  gave  bonds  to  the 
amount  of  $100,000.  His  duties  were  to  receive  the  fonds  of 
the  society,  and  invest  the  same  as  directed,  in  certain  secu- 
rities, whii^h  "  are  to  be  put  immediately  into  an  iron  chest, 
deposited  in  some  place  of  security,  with  four  substantial  locl'Sy 
each  of  a  different  construction  from  the  other ;  one  key  of 
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which  is  to  be  delivered  to  the  president,  two  others  to  two 
directors,  and  the  fourth  to  the  cashier-general." 

443.  The  lowest  rate  of  premium  was  one  per  cent. ; 
the  highest  was^i;^  per  cent.  Insurance  in  excess  of  $8,000, 
up  to  $14,000,  paid  half  per  cent,  extra;  from  $14,000  to 
$20,000  (which  was  the  maximum  written),  paid  one  per 
cent,  more  (488).  "  Gunpowder  miUSy  and  such  great  haz^ 
ardSj^  were  insurable  only  by  special  contract ! 

444.  A  distinct  house  or  tenement  is  thus  curiously 
described :  ^^  A  building  is  considered  what  is,  or  stands  by 
itself,  or  between  two  whole  party  walls." 

44«(,  Where  buildings  were  so  situated  that,  on  account 
of  trees  or  other  obstructions,  the  fire-engines  could  not  play 
upon  them  from  at  least  two  sides,  they  paid  half  per  cent, 
more  premium.     (89,  83.) 

446,  The  entire  plan  was  found  to  be  crude  and  ill-di- 
gested ;  constant  reference  was  made  to  the  General  Assembly, 
at  each  annual  session,  for  some  change  or  modification  in  its 
charter.  And  now,  after  a  number  of  years,  the  society  has 
settled  quietly  down  as  a  perpetual  insurance  company,  cov- 
ering a  large  amount  of  property  throughout  the  state  of  Vir- 
ginia, to  which  its  operations  are  confined,  to  the  ample  satis- 
faction of  all  concerned. 

447.  The  company  had  several  kinds  of  policies  in  use — 
one  for  large  towns,  and  one  for  small  towns.  A  new  policy 
was  issued  every  seven  years,  upon  the  re-valuation  of  the  risk. 
Forms  of  an  original  and  of  a  re-valuation  policy  are  here- 
with given.  It  is  to  be  regretted  that  fac-similes  cannot  be 
offered,  as  there  is  as  much  peculiarity  in  the  style  as  in  the 
wording  of  the  policy.  Each  policy  is  ornamented  with  an 
engraved  center-piece  representing  in  the  back-ground  a  build- 
ing on  fire,  with  an  old-fashioned  hand  fire-engine  at  work  to 
extinguish  the  flames,  while  in  the  left  foreground  is  a  man 
with  a  child  just  rescued  from  the  burning  building,  and 
the  mother  ^^  rushing  ft'antically ''  to  seize  her  rescued  baby. 
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The  principal  figure  in  the  foreground  is  a  female  seated,  sur- 
rounded by  emblems  of  the  fire-department — hose,  axes,  buck- 
ets, etc.,  and  holding  the  scales  of  justice  in  her  left  hand,  while 
the  right  hand  supports  a  tablet^  upon  which  is  inscribed 
*'  In  Union  there  is  Safety  ; "  the  left  arm  partially  encir- 
cles the  "  bundle  of  rods."  The  center-piece  is  about  six 
inches  across  the  page,  and  some  four  inches  high,  and  as  a 
specimen  of  the  fine  arts  at  that  period  is  a  curiosity,  as  in- 
deed is  the  whole  policy. 

448.  ORIGINAL  POLICY— No.  585. 

THIS  Policy  of  Assurance,  Witnesseth,  that  Mrs.  Martha 
Dameronj  Amx,  of  Oney  S.  Damerony  deceasedj  of  Norfolk^ 

ha entered  the  building  herein  mentioned,  for  assurance  from 

loss  or  damage  by  fire,  in  the  Mutual  Assurance  Society, 
against  fire  on  buildings  of  the  state  of  Virginia,  as  per  her 
declaration  dated  the  twenty-seventh  day  of   October,  1800, 
marked  No.  289,  and  filed  in  the  office,  to  wit :  A  Kitehetiy 
marked  J?,  the  walls  built  of  wood,  covered  with  woodj  situ- 
ated on  Back  of  her  house  A  on  Fenchurch  street  at  the  said 
place  now  occupied  by  H^y  Prescot,  between  Mr,  BousVs 
vacant  Lot  and  that  of  a  New  House  not  finished  belon^g  to  0. 
S.  Damerony  Esq.,  in  the  county  of  Norfolky  the  particulars 
of  the  situation,  dimensions,  and  building,  are  as  by  descrip« 
tion,  No.  289,  which  she  has  deposited  in  this  office,  and 
valued  at. ..  ...  150  dollars 

deduct 30  ditto. 


remain  nett 1 20  dollars,  which  said  One  hundred  d;  Twenty 

dollars,  is  the  real  sum  insured,  and  on  which  she  has  paid 

four  dollars  thirty-two  cents  premium,  and  One  dollar 

.  cents,  for  tax  on  the  policy,  and  the  said  Martha  Dameron 
having  agreed  to  abide  by,  observe  and  adhere  to  the  consti- 
tution, rules,  and  regulations  of  the  said  society,  as  are  already 
or  may  hereafter  be  established : 

NOW  Know  all  Men  by  these  Presents,  That  the  said 
Mutual  Assurance  Society,  shall  after  this  day  be  subject  and 
liable  to  pay  immediately  after  due  proof,  agreeable  to  the 
form  established  by  the  said  society,  that  the  fire  actually  hap- 
pened unto  the  said  assured,  or  to  her  heirs,  executors, 
administrators,  or  assigns,  all  such  damage  or  losses  (not  ex- 
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cepted  against  by  the  constitutioiiy  roles^  and  regulations,  of 
this  society,  and  by  this  policy)  as  shall  happen  by  fire  or 
lightning  to  the  property  above  mentioned  for  ever  \o  yiy 
apount  above  three  per  cent,  on  the  amount  insured  on  said 
bylding,  and  not  exceeding  the  sum  of  One  hundred  and 
Twenty  dollars :  Provided  always^  that  the  said  building  is  at 
this  instant  in  existence ;  and  in  case  of  partial  loss  the  said 
Martha  Dameron  shall  be  paid  such  part  thereof  in  proportion 
to  the  sum  insured  thereon,  and  shall  bear  such  part  in  propor- 
tion to  the  sum  she  nins  the  risk  on  Aer^^  under  the  limitations 
aforesaid,  but  what  may  be  saved  of  any  building  hereby  in- 
sured, is  to  be  valued  and  the  amount  shall  be  divided  between 
the  insured  and  the  society,  according  to  the  sum  insured,  and 
the  sum  on  which  the  said  Martha  Dameron  rxms  the  risk  her- 
self; but  in  case  of  a  total  loss,  the  said  Martha  Dameron  shall 
/  be  paid  in  full,  as  far  as  the  sum  insured  goes.  And  that  the 
said  building  shall  be  valued  at  the  end  of  every  seven  years 
according  to  the  rules  and  regulations  of  the  society,  and  in 
case  of  loss  after  the  expiration  of  the  first  seven  years,  the 
said  Martha  Danieron  shall  be  paid  according  to  the  last  val- 
uation not  exceeding  the  said  sum  of  One  hundred  &  Twenty 
dollars,  nor  four-fifths  of  the  septennial  verified  valuation ;  and 
that  the  stock,  security,  and  funds  of  the  aforesaid  Mutual  As- 
surance Society,  shall  not  be  liable  to  make  good  any  loss  or 
damage  by  fire,  occasioned  by  riots,  civil  commotions  or  in- 
surrections, invasion  of  foreign  enemies,  sieges,  or  other  mili- 
tary or  usurped  force,  or  hurricanes,  or  earth-quakes,  or  in 
cases  where  it  is  proved  that  the  proprietor  of  the  said  build- 
ing insured,  did  wilfully  occasion  the  fire  directly  or  indi- 
rectly :  Provided  also,  that  the  members  of  this  society,  are 
not  to  be  liable  in  case  of  loss  further  than  they  are  made  so 
by  the  Acts  of  Assembly,  constituting  the  said  society.  In 
case  that  the  building  herein  mentioned,  has  been  already 
or  shall  be  hereafter  insured  by  any  policy  issued  from  this 
office,  or  by  any  agent  for  this  office,  or  any  other  insurance 
company,  or  by  any  private  insurers ;  such  other  insurance 
must  be  made  known  to  this  office,  mentioned  in  or  endorsed 
on  this  policy,  and  such  sum  or  sums  including  what  is  in- 
sured in  this  assurance  society,  must  not  exceed  in  all,  four- 
fifths  of  the  verified  value  of  the  said  building,  otherwise  this 
policy  to  be  void. 

In  witness  whereof,  three  Directors  of  the  said  Assurance 
Society,  have  hereunto  set  their  hands  and  the  seal  of  the 
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office,  at  the  city  of  Richmond,  the  Twenty  Eighth  day  of 
A'opemfier  one  thousand  Eight  hundred. 

Sealed  and  delivered  >  Robert  Mitchell, 

in  the  presence  of  I  Jacob  I.  Cohsn, 

W.  F.  AsT,  Robert  Pollard. 

Principal  AaEirr. 

N.  B.  The  premimns  may  if  found  neceesary,  be  raised  by 
any  subsequent  general  annual  meeting  :  This  it  will  be  found 
is  provided  for  in  the  law  of  incorporation  under  the  denomi- 
nation oi  quota. 

449.  MUTUAL  ASSURANCE  SOCIETY  OF  VIRGINIA. 

RE-VALUATION  POLICY. 
No.  4298.  Z\A»  Solicg  of  ^-iMiirjinte  (for  the  re-valuation 
of  the  buildings  declared  for,  per  former  declaration  No.  1 583) 
%*ltiiWrtli,  That  John  Sofnnson,  residing  at  Fredericksbitrgf 
in  the  county  of  Spotsylvania,  have  entered  for  assurance, 
against  loss  or  damage  by  fire,  in  the  Mutual  Assurance 
Society  against  fire  on  buildings  of  the  State  of  Virginia, 
(for  the  Towns,)  as  per  their  Declaration,  No,  4298,  filed  and 
recorded  in  the  general  office,  the  following  buildings  occupied 
by  themselves,  situated  on  the  north  side  of  Hawk  Street  in  the 
Town  of  Fredericksburg,  Between  the  street  of  Pitt  on  the 
North,  HatoTc  Street,  South,  Princess  Ann  Street,  East,  and 
Charles  Street  on  the  West,  in  the  said  town  of  Fredericksburgj 
and  in  the  county  of  Spotsylvania,  to  wit : 
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Which  sum  of  Nineteen  hundred  and  Twenty  dollars,  is 
the  real  sum  insured,  and  on  which  there  has  been  paid 
Siaiy-five  doUars  and  sixty  Cents  premium  ;  and  now  this  day 
-Wo additional  premium;  and  ^^^  the  said  assured  having  by 
tbe  above  mentioned  declaration,  agreed  for  themselves  ana 


/ 
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their  heirs,  executors,  administrators  and  assigns,  to  abide  by, 
observe  and  adhere  to  the  constitution,  rules  and  regulations 
of  this  society,  which  are  already,  or  may  hereafter  be  es- 
tablished for  the  said  Assurance  Society : 

NOW,  fcnow  all  mrn  hjj  the jBff  Tfxmntfif  That  the  aforesaid 
Assurance  Society  shall  be  subject  and  liable  to  pay,  agree- 
able to  the  acts  of  the  Legislature  of  Virginia,  and  the  con- 
stitution, rules  and  regulations  which  are  already,  or  may  here- 
after be,  established  for  the  said  Assurance  Society,  unto  the 
said  assured,  or  to  tlieir  heirs,  executors,  administrators  or 
assigns,  all  such  losses  or  damages  as  shall  happen  by  fire  or 
lightning,  after  sun-set  of  this  day,  to  the  above  mentioned 
building  according  to  the  true  intent  and  meaning  of  the  said 
acts  of  the  Legislature  of  Virginia,  and  the  constitution,  rules 
and  regulations  of  the  said  society  as  aforesaid :  Providedy  that 
the  aforesaid  buildings  are  at  this  instant  in  existence,  and 
that  if  they  or  any  part  thereof  are  or  hereafter  shall  be  in- 
sured elsewhere,  this  policy  shall  be  void. 

Iftt  txitntUfi  wkereof,  the  principal  agent  of  the  said  society 
has  signed  this  present  policy,  with  the  seal  of  the  office  an- 
nexed (the  same  having  been  countersigned  by  his  chief 
clerk,)  at  the  city  of  Richmond,  this  Thirty-first  day  of  Decern- 
her  one  thousand  eight  hundred  and  Twenty^two. 

Countersigned^ 

Lewis  M.  Rivalain, 

Chief  Cleric. 

450.  Note.— The  author  takes  occasion  to  tender  his  acknowledgments 
to  Col.  John  B.  Danforth,  Secretary  of  the  Society,  and  J.  H.  Montague,  Esq., 
of  Riclimond,  Va.,  for  their  attention  in  furnishing  original  poUdes  of  the 
Society,  with  the  autograph  signatures  of  the  early  founders  of  the  insti- 
tution, which  are  highly  prized  as  relics. 
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MASSACHUSETTS  FIRE  INSURANCE  COMPANY 

OF  BOSTON. 

451.  The  followicg  is  a  copy  of  a  policy  issued  by  this 
old  institationy  A.  D.  1797. 

Goods.  No. . 

By  the  President  and  Directors 

OF  THE 

Massachusetts  Fire  Insurance  Company. 

This^  Policy  of  Insurance  Witnesseth,  That  whereas 
Joseph  Haven  of  Portsmouth^  in  the  State  of  New  Hampshire^ 
hath  paid  to  the  President  and  Directors  of  this  Corporation, 
the  sum  of  Forty-two  Dollars  av^  fifty  centSy  for  insurance  for 
loss  or  Damage  by  Fire,  for  the  term  of  One  year,  and  no 
longer,  Commencing  at  twelve  o'clock  at  noon  on  this  sixteenth 
day  of  October  One  thousand  seven  hundred  and  ninety  seven^ 
and  ending  on  the  sixteenth  day  of  Octohery  One  thousand 
seven  hundred  and  ninety  eighty  at  twelve  o'clock  at  noon, 
viz. :  On  Five  Thousand  Dollars,  in  Merchandise  of  various 
kindSy  in  a  brick  store  situated  in  Market  Street^  Corner  of  Bow 
Streety  Portsmouthy  J^.  jET.,  as  particularized  and  set  forth,  in 
the  Declaration  of  the  said  Joseph  Uaveny  dated  the  sixteenth 
day  of  October  J  1797,  and  lodged  in  this  office. 

Now,  Know  all  Men  by  these  presents.  That  from  the 
date  hereof,  the  Capital,  Stock,  and  funds  of  the  said  Corpo- 
ration shall  be  subject,  and  liable  to  pay,  make  good,  and  sat- 
isfy, unto  the  said  Joseph  Haven^  his  Heirs,  Executors,  or 
Administrators,  within  thirty  days  after  proof  thereof,  accord- 
ing to  the  tenor  of  the  Printed  Proposals,  dated  the  second 
day  o{  September  1795,  and  hereunto  annexed,  all  such  Loss 
or  Damage  (provided  the  same  shaU  amount  to  three  per 
cent,  on  the  sum  insured  (3)  ),  which  the  said  Insured  shall 
suffer  by  Fire,  in  the  merchandize  above  mentioned,  during 
the  term  aforesaid,  not  exceeding,  however,  the  sum  of  Five 
Thousand  Dollars ;  and  provided  said  merchandize  be  and 
remain  in  the  store  as  aforesaid,  and  not  elsewhere,  except 
allowed  by  endorsement  previously  made  at  this  Office  ;  Un- 
less they,  the  said  President  and  Directors,  shall  within  said 
thirty  days,  furnish  said  Insured,  with  the  like  quantity  oj 
Merchandize  of  the  same  Sort  and  Kind,  and  of  Equal  Value 
and  goodness,  with  those  burnt  or  damnified  by  Fire. 
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And  in  case  any  dispute  shall  arise,  respecting  the  same, 
between  the  Corporation  and  the  Insured,  such  Difference 
shaU  be  submitted  to  the  judgment  and  determination  of  Arbi- 
trators to  be  mutually  chosen,  whose  Award  in  Writing  shall 
be  considered  conclusive  and  binding  on  all  Parties. 

Provided  always,  and  it  is  hereby  declared  to  be  the 
true  Intent  and  Meaning  of  this  Policy,  that  the  said  Capi- 
tal, Stock  and  Funds  of  the  said  Corporation,  shall  not  be  sub- 
ject, or  liable  to  pay,  or  make  good,  to  the  Insured,  any  Loss 
or  Damage  by  Fire,  which  shall  happen  by  any  Invasion,  for- 
eign Enemy,  civil  Commotion,  or  any  military  or  usurped 
Power  whatever.  Provided  also  that  this  Policy  shall  not 
take  place  or  be  binding  on  the  said  Corporation,  in  case  the 
Insured  shall  have  already  made,  or  shall  hereafter  make, 
any  other  Insurance  upon  the  merchandize  aforesaid,  unless 
the  same  shall  be  allowed  of,  and  endorsed  on  this  Policy :  Or 
if  the  Building  above-mentioned  shall  at  the  Time,  when  any 
such  Fire  may  happen,  be  in  whole  or  in  part  occupied  by  any 
Person  who  shall  use  or  exercise  therein  the  Trade  of  Carpenter, 
Joiner,  Cooper,  Tavem-Keeper,  or  Inn-Holder,  Stable  Keeper, 
Baker,  Sugar-boiler,  Rope-maker,  Boat-Builder,  Malt-drier, 
Brewer,  Tallow-Chandler,  Apothecary,  Chemist,  Oil  and  Color 
Man,  China,  Glass  or  £arthen-ware  Seller,  or  shall  be  made  use 
of,  for  the  storing  or  keeping  of  Hemp,  Flax,  Tallow,  Pitch, 
Tar,  Turpentine,  Hosin,  unslacked  Lime,  Salt-petre,  Stdphur, 
Gun-Powder,  Spirits  of  Turpentine,  Aqua  Fortis,  Spts.  Nitri 
Fortis,  Oil  of  Vitriol,  Hay,  Straw,  Fodder  of  any  kmd.  Com 
unthrashed.  Oil,  wax  or  distilled  spirits,  in  all  or  any  of  the 
said  Cases,  these  Presents,  and  £very  Clause,  Article  and 
Thing  herein  contained,  shall  cease,  determine  and  be  utterly 
void  and  of  no  Effect,  unless  the  Consent  of  the  President  and 
Directors  by  endorsement  hereon  is  first  obtained,  and  the 
additional  premium  paid. 

In  witness  whereof,  we  (three  of  the  Directors  of  said 
Company),  have  hereunto  set  our  Hands  and  Common  Seal; 
this  sixteenth  Day  of  October,  in  the  year  of  our  Lord  One 
thousand  seven  hundred  and  ninety  seven,  and  Twenty-Second 
year  of  the  Independence  of  the  United  States  of  America. 

Jonathan  Mason,  Jr., 
Sealed  and  Delivered  in  Thomas  Pebkins, 

presence  of  us,  Jno.  Perkins. 

WiLLUM  SCOLLAT, 

James  Hicks. 
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The  President  and  Directors  Consent,  that  in  Consideration 
of  an  additional  premium  received,  the  Building  herein  men- 
tioned being  occupied  for  the  Vending  of  Groceries,  shall  not 
affect  the  validity  of  this  Policy,  anything  in  the  printed  form 
to  the  contrary  notwithstanding.  Thomas  Perkins. 

REMARKS. 

4S3.  A  slight  advance  is  noticeable  in  this  policy.  Like 
that  of  the  Insurance  Company  of  North  America,  it  has  the 
conditions  and  exceptions  in  the  body  of  the  contract,  which 
is  drawn  in  the  form  of  a  legal  instrument.  We  notice  as 
follows : — 

Reinstatement  is  to  be  made  within  thirty  days. 

The  duration  of  the  contract  is  from  twelve  o'clock  at  noon 
of  the  day  of  commencement  until  the  same  hour  of  the  day 
of  expiration — the  first  mention  we  find  of  this  clause  in  Ameri- 
can policies. 

Loss  is  payable  within  "  thirty  days  after  proofs,  in  accord- 
ance with  the  printed  proposaW^ 

Application  of  the  insured  is  referred  to  as  his  "  declara^ 
iionj^  which  seems  to  have  been  "  annexed." 

All  losses  must  reach  three  per  cent,  of  the  policy,  or  no 
claim  will  arise.  This  is  taken  from  marine  insurance  (3)  and 
is  to  be  found  only  among  the  early  fire  policies. 

Arbitrators  have  general  powers. 

Other  insurance  must  be  noted  and  indorsed  upon  the 
policy  ]  but  nothing  is  said  of  pro  rata  contribution  by  such 
co-insurers. 

Memorandum  hazards  embrace  almost  identically  the  same 
as  the  InBurance  Company  of  North  America,  which  seem  to 
have  been  copied  from  the  ^'  Royal  Exchange  "  policy. 

Notice  and  proofs  of  loss ;  no  requirements  as  to  these 
essentials  of  the  modem  policy  are  found  in  this  contract, 
though  they  may  have  been  inserted  in  the  'Sprinted  pro- 
posals "  referred  to  above. 

No  caneelkUion  is  provided  for ;  nor  is  anything  said  about 
renewals. 
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EAGLE  FIRE  COMPANY  OF  NEW  YORK 

(A.  D.  1806). 

433.  This  Instrument  or  policy  of  Assurance  Wit- 
NESSETH,  That  The  Eagle  Fire  Company  of  New  York, 

in  consideration  of Dollars,  to  the  Corporation 

paid,  the  receipt  whereof  is  hereby  acknowledged,  Hath 
agreed  to  insure,  and  Doth  hereby  agree  to  insure,  

{Description  of  property.) 

In  Consideration  of  which  premises,  the  Eagle  Fire 
Company  of  New  York,  Doth  hereby  covenant  and  agree 
with  the  said  , Executors,  Ad- 
ministrators and   Assigns,   to   pay  and   satisfy  all    Loss  or 

Damage   which  the   Assured   or  Assigns  shall  or  may 

sustain  by  Fire,  upon  the  Property  hereby  Insured,  not  ex- 
ceeding in  amount  the  said  Sum  of Dollars  as 

particularized  above,  if  such  Loss  or  Damage  shaU  be  sus- 
tained within  the  space  of from  the  Day  of  the 

date  of  these  Presents. 

And  this  Corporation  doth  further  covenant  and  agree 
to  and  with  the  said  Assured, Executors,  Administra- 
tors and  Assigns,  that  this  Assurance  shall  continue  and  be 
in  force  from  the  Expiration  of  the  time  before  mentioned  for 

its  duration,  for  so  long  as  the  said  Assured  or  Assigns 

shall  continue  to  pay  the  like  Rate  of  Premium,  as  hath  been 
paid  for  this  Insurance,  for  so  long  as  this  Corporation  shall 
agree  to  accept,  and  actually  receive  the  same  from  the  As- 
sured   or Assigns,  Provided  that  the  premium  for  a 

Continuance  of  the  Insurance,  shall  be  actually  paid  by  the 

Assured  or Assigns  to  this  Corporation  before  the  Day 

limited  for  the  termination  of  the  Risk,  and  such  payment  en- 
dorsed on  this  Policy  or  a  Receipt  therefor  given  by  this  Cor- 
poration, And  it  is  further  agreed,  that  the  amount  of  such 

Loss  or  Damage,  as  the  Assured  or Assigns,  shall  be 

Entitled  to  receive  by  virtue  of  this  Policy,  shall  be  paid 
within  Sixty  Days  after  notice  and  proof  thereof  made  by  the 
Assured  in  conformity  to  the  Proposals  of  this  Corporation 
annexed  to  this  Policy. 

SroviAeA  Alttrajji^,  and  it  is  hereby  declared,  that  this 
Corporation  shall  not  be  liable  or  bound  to  pay  the  said  As- 
sured, in  this  Policy  named, Executors,  Administrators 
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or  Assigns,  for  anj  Loss  or  Damage  by  Fire  that  may  happen 
or  take  place  in  consequence  of  Invasion,  Civil  Commotion, 
Riot,  or  any  Military  or  Usurped  Power  whatsoever. 

Provided  AiiSO,  that  in  case  the  Assured  shall  have  al- 
ready any  other  Insurance  on  the  hereby  Insured  Premises, 
— —  shall  notify  the  same  to  this  Corporation  before,  or  at 
the  time  of  the  Execution  of  this  Policy,  and  cause  the  same 
to  be  Endorsed  thereon,  or  this  assurance  shall  be  void  and  of 

no  effect;  and  if  the  said  Assured,  or Assigns  shall 

hereafter  make  any  other  Insurance  on  the  hereby  Insured 

premises shall  with  all  reasonable  diligence,  notify  the 

same  to  this  Corporation,  and  have  the  same  endorsed  on  this 
hwtrument,  or  otherwise  acknowledged  in  writing,  by  this 
Corporation,  or  in  default  thereof  this  Policy  shall  cease  and 
^  of  no  further  effect. 

And  rr  is  further  Declared  and  Agreed,  that  in 
CAse  of  any  other  Insurance  being  made  upon  the  Premises 
hereby  Insured,  either  prior  or  subsequent  to  the  date  of  these 
Presents,  the  Assured  shall  not,  in  any  case  of  Lobs  or 
Damage,  be  entitled  to  demand  or  recover,  on  this  Policy,  any 
greater  proportion  of  the  Loss  sustained,  than  the  amount 
hereby  Lasured  shall  bear  to  the  whole  Amount  of  the  several 
l^Qrances  made  or  to  be  made  on  the  Premises  Insured  by 
this  Policy. 

And  rr  is  Agreed  and  Declared,  to  be  the  true  intent 
f^d  meaning  of  the  Parties  hereto,  and  of  these  Presents,  that 
^  case  the  above-mentioned  (store)  shall  at  any  time  after  the 
°J*king,  and  during  the  time  this  Policy  would  otherwise  con- 
tinue  in  force,  be  appropriated  or  used  for  the  purpose  of  car- 
Ting  on  or  exercising  the  trade,  business  or  vocation  of  a 
Soap-Boiler,  Tallow-Chandler,  Brewer,  Maltster,  Baker,  Rope- 
't^ker,  Sugar  Refiner,  Distiller,  Chemist,  Varnish  Maker, 
Paper  Maker,  Stable  Keeper,  Tavern  Keeper,  China,  Glass 
^f  Earthenware  Seller,  Oil  and  Colourman,  Printer,  Cooper, 
Carpenter,  Cabinet-Maker,  Coach  Maker,  Boat  Builder,  Ship 
Chandler,  or  Apothecary,  or  any  manufactory  which  requires  * 
^e  use  of  Fire  Heat,  or  shall  be  used  for  the  purpose 
of  Storing  therein  Gunpowder,  Hemp,  Flax,  Oil,  Pitch,  Tar, 
Borin,  Turpentine,  Spirits  of  Turpentine,  Aqua  Fortis,  Straw, 
Hay,  Grain,  Unthreshed  Fodder,  Distilled  Spirits,  or  other 
luiwdous  Goods,  that  then  and  from  thenceforth,  so  long  as 
the  said  (store)  shall  be  appropriated  or  used  for  any  or  either 
of  the  purposes  aforesaid.  These  Presents  shall  cease  and  be 
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of  no  force  or  effect,  Unless  otherwise  especially  agreki 
Br  THIS  Corporation,  and  such  agreement  be  signified  in 
writing.  And  rr  is  Moreover  Declared  that  this  Policy  oi 
the  Insurance  hereby  intended  to  be  made^  does  not  Compre- 
hend or  Cover  any  Books  of  Account,  Written  Securities] 
Deeds,  or  Evidences  of  title  of  Lands,  Bonds,  Bills,  Notes,  oi 
other  Evidences  of  Debts,  Money  or  Bullion. 

And  it  is  Understood  and  Agreed,  as  well  by  thif 
Corporation,  as  by  the  assured,  named  in  this  Policy,  and  al 
others  who  may  become  interested  therein,  that  this  Insurance 
is  made  and  accepted  in  reference  to  the  Proposals  which  ac- 
company these  Presents,  and  in  every  Case  the  said  Proposal 
are  to  be  used  to  explain  the  Rights  and  Obligations  of  th< 
parties,  except  so  far  forth  as  the  Policy  itself  specifically 
declares  those  Rights  and  Obligations. 

In  Witness  whereof,  the  said  Corporation  have  Causec 
their  Common  Seal  to  be  affixed  to  these  Presents,  and  th( 
same  to  be  signed  by  their  President  and  Secretary,  th< 

day  of in  the  year  of  our  Lord  One  thou 

sand  Eight  hundred  and  . 

N.  B. — This  Policy  is  not  assignable,  unless  by  consent  o 
the  Corporation  manifested  in  writing. 

Attested,  President. 

Secretary. 

4«4.  PROPOSALS  FOR  INSURING 

HOUSES;  BUILDINGS,  STORES,  SHIPS  IN  HARBOUR,  GOODS,  WAREl 

AND  MERCHANDISE 

From  Loss  or  Damage  by  Fire.* 

THE  Legislature  of  the  State  of  New  York  having  incor- 
porated the  Eagle  Fire  Company  of  New  York,  with  a  Capi- 
tal of  Five  Hundred  Thousand  Dollars,  (with  the  liberty  o 
.increasing  the  same,  if  the  business  of  the  Company  shoulc 
require  it,  to  One  Million  of  Dollars)  for  the  sole  purpose  o 

455.  ^  All  policies  issaed  in  New  York,  from  A.  d.  1800  to  1835,  o 
later,  contained  this  or  a  similar  form  of  "  Proposals  for  Insorancey"  printei 
in  \sTgQ  type  and  preceding  the  "  Classes  of  Hazards."  It  was  a  kind  o 
advertising  sheet,  setting  forth  the  merits  of  the  company. 

In  this  instance  the  second  clause,  indicated  by  Oq^*  was  evidently  ii 
tended  to  give  notice  that  this  was  not  a  mntnal  company. 
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insaring  Buildings  and  every  kind  of  personal  Property  from 
Loss  or  Damage  by  FIRE ;  and  the  Capital  of  Five  Hundred 
Thousand  Dollars  having  all  been  paid^  or  secured  to  be  paid^ 
according  to  Law  ;  —the  Directors  feel  a  particular  satisfaction 
in  offering  to  their  Fellow  Citizens  throughout  the  United 
States,  the  Means  of  Security  against  that  kind  of  Loss  which 
frequently,  in  an  Unexpected  Moment,  involves  in  Destruc- 
tion the  Earnings  of  a  life  of  Lidustry  and  Frugality,  and  re- 
duces the  Lidependent  and  Affluent,  together  with  their 
Families,  to  Poverty  and  Distress.  To  provide  an  additional 
fhsri  against  Calamities  of  this  Nature,  has  been  the  primary 
Motive  of  This  Institution  :  and  the  Directors  engage  to  con*;- 
duct  its  Concerns,  with  a  Fairness,  Candour  and  Liberality, 
which  will  justly  entitle  it  to  the  Confidence  and  Patronage  of 
the  Pubhc. 

•#•  No  insured  Person  wUl  be  liable  to  make  good  the 
I^osses  of  others ;  but  in  case  of  Fire,  the  Sufferer  will  be  fully 
indemnified. — The  Company  also  makes  good  Losses  on 
Property  burnt  by  Lightning. 
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4M.  CLASSES  OF  Hazards,  and  RATES  of  Annual  Pbbmiuh  for 

Inburancb  against  fire. 


No.  I. 
Baiardg  of  the  First 

Brick  or  Stone  Balld- 
S««  covered  with 
■»t«,TUeorMetaL 

Q*^  not  huardoas 


t««»M  not  exceed- 
Jy»0,oooDollar8ln 
««»RiBk. 

^^^permDoUare 
V' annum. 


No.  II. 

Haxardsqf  the  Second 
CUm. 

Brick  or  Stone  Balld- 
ingfl  ooyered  with 
wood. 


Qoodfl  not  haEardooB 
contained  in  each 
BoildingB. 

HaaardooB  Goods  con- 
tained in  BaildingB 
of  the  First  Class. 

For  none  not  exceed- 
ing  10,000  Dollars  in 
one  Bisk. 

ZIH  cents  per  100  2M- 
tare  per  annum. 


No.  in. 

ffatardeof  the  TMrd 
Ctaee. 


No.  rv. 

BoMardsqf  the  Fourth 
Cflaee. 


Buildings  the  sides  of  Boildiiigs  the  sides  of 


which  are  part  of 
Brick  or  Stone,  and 
part  of  Wood. 

Goods  not  haaardons 
contained  in  such 
Buildings. 

Hazardoas  Gtoods  con- 
tained In  Buildings 
of  the  Second  Class. 


For  stone  not  esBceed- 
ing  10,000  Dollars  in 
one  Risk. 

SO  cents  per  100  Dollars 
per  annum. 


which  are  entirely 
of  Wood. 


Goods  not  hasardons 
contained  in  such 
BuUdings. 

Hazardous  Goods  con- 
tained In  Buildings 
of  the  Third  Class. 


For  sums  not 
ing  10,000  Dollars  in 
one  Bisk. 

76  to  100  cents  per  100 
Dollars  per  annum. 


0^0 


0*  Ships  in  Port,  or  tJwir  Cargoes,  Ships  Repairing  or  Building,  may  be 
^«wwi  against  Fire. 

fit  This  maoner  of  classing  Hazards  will  give  a  general  idea  of  the 
^tes  of  Insoranoe,  bat  there  will  necessarily  be  an  increase  of  Premium  in 
^  cases  where  the  local  situation  and  other  circumstances  increase  the 
^;  inch  as  joining,  or  being  contiguous  to  Wooden  Buildings,  or  Build- 
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ings  oceapied  in  canying  on  hazardons  Bnsinefls— distances  from  Water- 
to  Engines,  or  Firemen  in  the  Town  or  place,  &c.,  &c. — ^The  Premiums  may 
also,  in  some  cases,  be  red  need  on  Wooden  Buildings  in  the  Country,  when 
standing  single  or  detached,  or  attended  with  circumstances  of  peculiar 
Security :— But  in  all  cases,  if  the  Sum  to  be  Insured  on  or  in  the  same 
Building  exceeds  10,000  Dollars,  an  additional  Premium  will  be  required. 

t^^  Soap-Boilers,  Tallow  Chandlers,  Brewers,  Maltsters,  Bakers,  Rope 
Makers,  Sugar  Refiners,  Distillers,  Chemists,  Varnish  Makers,  Stable 
Keepers,  TaTem  Keepers,  China,  Glass,  or  Earthen  ware  sellers.  Oil  and 
Colourmen,  Turpentine  works.  Paper  Mills,  Printing  Houses,  Coopers,  Car- 
penters, Cabinet  Makers,  Coach-Makers,  Boat  Builders,  Ship  Chandlers, 
Apothecaries,  Theatres,  Mills  and  Machinery,  and  all  ManufiEu;tories  that 
use  Fire  Heat,  are  deemed  Extra  Hazardous,  and  must  be  particularly  de- 
scribed in  the  policy ;  and  for  such  Risks,  an  additional  Premium  will  be 
required. 

457.  This  Table  of  '^  Classes  of  Hazards  and  Rates  "  was 
evidently  copied  from  the  policy  of  the  Phoenix  Insurance 
Company  of  London. 

458.  CONDITIONS   OF  INSURANCE. 

I.  ALL  applications  for  Insurance  must  be  made  at  the  Office  of  the 
Company  in  writing,  and  the  Subject  offered  for  Insurance  accurately 
described. 

II.  If  the  Property  offered  for  Insurance  is  within  the  District  of  a 
Surveyor  of  this  Company,  he  will  examine  and  report  thereon ;  but  if  not 
within  any  such  District,  then  the  applicant  must  himself  furnish  an  accu- 
rate and  just  Description  thereof,  viz. :  of  what  Materials  each  Building 
is  constructed ;  whether  occupied  as  Private  Dwellings,  or  how  otherwise ; 
where  situated ;  the  Names  of  the  present  Occupiers ;  how  situated  with 
respect  to  other  Buildings.  And  in  the  Insurance  of  Goods,  Wares  and 
Merchandise,  the  Place  where  the  same  are  deposited,  is  to  be  described ; 
also,  whether  such  Goods  are  of  the  kind  denominated  Hazardous,  and 
whether  any  Manufactory  is  carried  on  in  the  Premises,  all  which  is  to  be 
certified  and  attested  in  such  Manner  as  the  nature  of  the  case  may  admit. 
And  if  any  Person  or  Persons  shall  insure  his  or  their  Buildings  or  Goods, 
and  shall  cause  them  to  be  described  in  the  Policy  otherwise  than  they 
really  are,  so  as  the  same  be  charged  at  a  lower  Premium  than  is  herein 
proposed,  or  if  such  Description  be  false,  or  fraudulent,  such  Insurance  will 
be  void  and  of  no  effect. 

III.  Goods  held  in  Trust,  or  on  Commission,  are  to  be  declared  as  such ; 
otherwise  the  Policy  will  not  Extend  to  Cover  such  Property. 

IV.  Every  Poiicy  of  Insurance  made  by  this  Company  shall  be  sealed 
with  its  seal,  and  signed  by  the  President  and  Secretary ;  and  the  Person  for 
whose  Interest  the  Insurance  is  made  must  be  declared  and  named  therein  : 
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nor  can  any  Policj,  or  Interest  therein,  be  assigned  bat  by  consent  of  the 
Companj  expressed  by  Endorsement  made  therein. 

V.  No  Insurance  will  be  considered  as  made  or  binding,  nntil  the 
Premium  is  paid. 

VI.  Persons  insuring  Property  with  this  Company,  and  who  have 
tlieadymade  other  Insurance  on  the  same  Property,  shall  give  notice 
thereof  in  writing,  at  the  Company's  Office,  before  or  at  the  time  of  the 
execution  of  this  Policy ;  and  Persons  who,  after  insuring  Property  with 
this  Company,  have  Insurance  made  on  the  same  Property  elsewhere,  shall, 
with  all  reasonable  Diligence,  notify  the  same  in  writing  at  the  Office  of 
^  Company,  and  have  the  same  endorsed  on  the  Policy,  or  otherwise 
•cknowledged  in  writing ;  in  default  whereof,  the  Policy  shall  cease,  and  be 
of  no  effect ;  and  in  case  of  Loss,  each  Party  insuring  shall  be  liable  to  the 
P^yi&ent  of  a  Rateable  Proportion  of  the  Loss  or  Damage  which  may  be 
rastained. 

Vll.  No  Loss  or  Damage  by  Fire  will  be  paid  that  may  happen  or  take 
plftce  in  Consequence  of  any  Invasion,  Civil  Commotion,  Riot,  or  Military 
w  Usorped  Power  whatever. 

.  VIII.  Booksof  Account,  Written  Securities,  Notes,  Bills,  Bonds,  Deeds, 
^^y  Money,  or  Bullion,  cannot  be  insured. 

IX.  Jewels,  Plate,  Medals,  or  other  Curiosities,  Paintings  and  Sculp- 
^^i^es,  are  not  included  in  any  Insurance,  unless  such  Articles  are  specified 
in  the  Policy. 

X.  AH  Persons  insured  by  this  Company,  sustaining  any  Loss  or  Dam- 
*^  by  Fire,  are  forthwith  to  give  Notice  to  the  Company,  and  as  soon  after 
M  possible,  to  deliver  in  as  particular  an  account  of  their  Loss  or  Damage, 
■igned  with  their  own  Hands,  as  the  Nature  of  the  case  will  admit  of,  and 

-   nuke  Proof  of  the  same  by  their  Oath  or  Affirmation,  and  by  their  Books 
of  Accounts,  and  other  proper  Vouchers,  as  shall  be  reasonably  required  ; 
and  shall  make  Oath,  whether  any  and  what  other  Insurance  is  made  on  the 
tune  Property ;  and  shall  procure  a  Certificate  under  the  Hand  of  a  Magis- 
trate, Notary  Public,  or  Clergyman,  (most  Contiguous  to  the  Spot  where  the 
Fire  happened,  and  not  concerned  in  such  Loss),  that  they  are  acquainted 
with  the  Character  and  Circumstances  of  the  Person  or  Persons  insured; 
and  do  know,  or  verily  believe,  that  he,  she  or  they,  really,  and  by  Mis- 
fortune, and  without  Fraud  or  Evil  Practice,  have  sustained  by  such  Fire, 
Loss  and  Damage  to  the  amount  therein  mentioned  ;  and  until  such  Affi- 
davits and  Certificates  are  produced,  the  Loss  shall  not  be  payable.    Also, 
if  there  appears  any  Fraud,  or  false  Swearing,  the  Claimant  shall  forfeit 
his  claim  to  Restitution  or  Payment  by  Virtue  of  this  Policy. 

XI.  In  case  any  Difference  shall  arise,  touching  any  Loss  or  Damage,  it 
maybe  submitted  to  the  Judgment  of  Arbitrators,  indifierently  chosen, 
whose  Award  in  writing  shall  be  binding  on  the  Parties,  and  when  any 
Loss  or  Damage  shall  happen,  the  Company  shall  pay  for  the  same  in  Sixty 
Days  after  the  Loss  shall  have  been  ascertained  and  proved,  without  allow- 
of  Discount,  Fees,  or  any  Deduction  whatever. 
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Xn.  InsHTanoe  may  be  made  for  Seven  Yean,  by  pajring  the  Premium 
for  Six  Tears,  and  for  a  lees  number  of  Years  than  Seven,  a  reasonable  Dis- 
count will  be  allowed. 

BEMARKS. 

459,  The  policy^  with  its  classification  of  hazards  and 
conditions,  is  inserted  in  full,  as  being  the  form  generally  used 
about  A.  D.  1800,  and  the  first  approach  to  the  modern  form, 
and  as  indicating  the  progress  made  in  the  art  of  policy- 
writing  up  to  that  time.  IL  will  be  noted  that  the  body  of 
the  policy  is  very  wordy ^  and  embraces  many  provisions  which 
are  repeated  among  the  conditions  attached  thereto— a  peculi- 
arity continued  in  the  policies  of  New  York  city  companies 
for  the  subsequent  quarter  of  a  century  or  more. 

The  instnmient  is  in  form  a  legal  contract,  drawn  without 
reference  to  economy  in  the  use  of  words,  and  is  under  seal. 

The  duration  is  within  the  space  of  ~ from  the  day 

of  date,  with  no  limit  as  to  the  hour  of  commencement  or 
expiration. 

400.  The  contribution  clause  is  here  first  met  with  in 
American  policies,  and  provides  for  pro  rata  contribution, 
^'  as  the  amount  of  the  policy  bears  to  the  total  amount  of  in- 
surance on  the  property,"  in  the  body  of  the  instrument,  while 
among  the  conditions  it  reads,  '^  Parties  insuring  shall  be 
liable  to  the  payment  of  a  '  rateable  proportion  of  the  loss  or 
damage '  which  may  be  sustained.''  This  incongruity  is  to 
be  found  in  all  of  the  policies  of  New  York  city  companies  for 
the  next  half  of  a  century.     (3009.) 

Applications  and  surveys  are  here  made  obligatory,  but 
are  not  made  a  part  of  the  policy.  Misrepresentation  is  pro- 
vided against. 

Notice  of  loss  is  made  necesBSTy  forthwiihy  and  proofs  of  loss 
as  soon  as  possible.  Vouchers  and  magistraUfs  certificate  are 
called  for.  This  clause  is  almost  identical  with  the  present 
form,  and  is  the  first  time  these  requirements  have  been  met 
with.     The  form  of  magistrate's  certificate  required  by  the 
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Wa^inffUm  Insurance  Company  (a.  d.  1802)  differs  somewhat 
from  this;  sniy  if  adopted  at  the  present  day,  the  certificate 
fnight  have  a  value  which  it  fails  to  possess  under  the  present 
form.    (1939.) 

Losses  were  paid  in  sixty  days  after  proofs,  '^  without  dis- 
comit  or  fees,  or  any  deductions  whatever." 

Term  policies  were  taken  for  seven  years,  at  the  price  of  six 
umual  premiums. 

Nothing  is  said  as  to  reinstatement^  though  this  provision 
ii  to  be  found  in  earlier  American  policies. 

Nor  is  anything  said  about  the  right  to  cancel  by  either 
party, 

Policy  feCy  twenty-five  cents ! 

All  sums  in  excess  of  $10,000  paid  an  extra  premium. 
(443,488.) 

461.  From  this  time  until  the  great  fire  of  New  York, 
A.  D.  1335,  but  slight  changes  were  made  in  the  form  or  con- 
ditions of  the  policy. 

FROM  1885  TO  1860. 

463.  From  A.  D.  1835  until  about  A.  d.  1860  the  following 
form  was  generally  adopted  by  the  New  York  city  companies, 
v^d  printed  forms  in  blank,  for  'transfers  of  the  policy  and 
the  consent  of  the  company  thereto,  are  here  first  found. 

The  matter  under  head  of  ^^  Proposals  for  InsurancCy^^  to  be 
found  upon  all  of  the  earlier  policies,  is  omitted. 

The  classification  of  hazards,  increased  to  seven  classes  in 
18U,  is  here  further  extended,  and  classified  as  not  hazardouSy 
f^ozardouSy  and  extra  hazardouSy  with  a  special  memorandumy 
indoding  the  specially  hazardous  of  the  present  day. 

463.  The  form  of  policy  becomes  much  more  systematic 
Mid  precise,  and  embraces  several  new  features,  viz. : — 

Duration  of  the  risk  is  limited  to  a  certain  specific  time, 
commencing  and  ending  at  an  hour  certain. 


\ 
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The  various  classes  of  hazards^  as  given  upon  the  reverse 
of  the  policy,  are  referred  to,  and  not  enumerated  in  the  body 
of  the  instrument,  as  heretofore. 

The  payment  of  the  premium  is  made  a  condition  pre- 
cedent. 

Property  held  in  trust j  and  goods  on  storage^  most  be  spe- 
cifically insured. 

CancellcUiony  at  option  of  the  company,  is  provided  for  in 
certain  cases,  but  no  option  is  given  to  the  insured  to  cancel. 

It  is  made  the  duty  of  the  insured  to  use  his  best  exertions 
to  save  property  at  fires,  and  abandonment  is  provided  against. 

Notice  and  proof  of  loss  embrace  the  requirements  of 
policies  of  the  present  day,  with  stipulations  as  to  books  of 
account  and  other  vouchers ;  but  nothing  is  said  of  the  insured 
submitting  to  examination. 

Reinstatement  is  fully  provided  for  within  twenty  days 
after  proofs  have  been  furnished. 

464.  A  policy  of  the  '^  Eagle  Insurance  Company  ^^  of 

New  Orleans,  La.,  issued  in  1836,  has  the  conditions  of  the 

contract  in  two  parallel  columns — one  in  English,  the  other 

in  French.     Among  these  conditions  are  the  following,  viz. : — 

"  Art.  11.  For  the  further  coavenience  of  merchants  who  may  haT« 
property  in  two  or  more  distinct  baildings,  the  same  may  be  insured  in  one 
sum,  with  the  customary  average  clause." 

"  Art.  13.  In  all  cases  of  loss  or  damage  on  buildinffs  insured  by  this 
company,  they  reserve  the  right  of  replacing  them  in  all  respects  as  they 
were  previous  to  the  fire,  and  aUotring  the  rent  during  the  time  that  they  may 
be  9o  occupied  in  rebuilding  or  repairing,  as  the  case  may  be. 

This  is  the  first  mention  of  the  average  clause,  in  connection 
with  the  fire  policy,  found  in  American  policies. 

465.  The  contribution  clause  provides  for  a  raiable  pro- 
portion of  the  loss  or  damage,  and  not  a  pro  rata  based  upon 
the  insurance. 

466.  These  conditions  are  placed  in  the  middle  of  the 
body  of  the  policy,  all  of  the.  written  description  preceding, 
and  the  acknowledgment  of  liability,  etc.,  with  the  subscrip- 
tion following,  with  seal. 
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The  following  is  the  form  of  New  York  city  policy  above  * 
referred  to : — 

467.  COPY  OP  THE  POLICY.   1836. 

%tii  the  ^niA  (Sompaitg,  do  hereby  promise  and  agree  to 

make  good  unto  the  said  insured, executors,  ad- 

miniBtrators  and  assigns,  all  such  loss  or  damage,  not  exceed- 
ing in  amount  the  sum  insured,  as  shall  happen  by  fire  to  the 

property  as  above  specified,  during ! to  wit, 

from  the day  of 

one  thousand  eight  hundred  and {at  12  o^ clock  at 

nm^)  until  the day  of 

one  thousand  eight  hundred  and (o^  12  o* clock  at 

^^ooHj)  the  said  loss  or  damage  to  be  estimated  according  to  the 
tnie  and  actual  cash  value  of  the  said  property  at  the  time  the 
same  shall  happen ;  and  to  be  paid  within  sixty  days  after  due 
notice  and  proof  thereof  made  by  the  insured,  in  conformity 
to  the  conditions  annexed  to  this  policy.  PROVIDED  AL- 
WAYS, and  it  is  hereby  declared,  that  this  Corporation  shall 
not  be  liable  to  make  good  any  loss  or  damage  by  fire,  which 
inay  happen  or  take  place  by  means  of  any  invasion,  insurrec- 
tion, riot,  or  civil  commotion,  or  of  any  military  or  usurped 
power.  And  provided  further,  that  in  case  the  insured 
shall  have  already  any  other  insurance  against  loss  by  fire  on 
the  property  hereby  insured,  not  notified  to  this  Corporation, 
*nd  mentioned  in  or  endorsed  upon  this  Policy,  then  this  in- 
stance shall  be  void  and  of  no  effect.     AND,  if  the  said  in- 

fiwd,  or assigns  shall  hereafter  make  any  other 

msnrance  on  the  same  property,  and  shall  not,  with  all  reason- 
*hle  diligence,  give  notice  thereof  to  this  Corporation,  and 
na^e  the  same  endorsed  on  this  instrument,  or  otherwise  ac- 
knowledged by  them  in  writing,  this  Policy  shall  cease  and  be 
of  no  fturther  effect.  AND  in  case  of  any  other  insurance 
^pon  the  property  hereby  insured,  whether  prior  or  subsequent 
to  the  date  of  this  Policy,  the  insured  shall  not,  in  case  of  loss 
or  damage,  oe  entitled  to  demand  or  recover  on  this  Policy, 
<*«y  greater  portion  of  the  loss  or  damage  sustained  than  the 
omount  hereby  insured  shall  bear  to  the  whole  amount  insured  on 
Oie  said  property.  AND  IT  IS  AGREED  AND  DECLARED 
to  be  the  true  intent  and  meaning  of  the  parties  hereto,  that 

in  case  the  above  mentioned (building  or 

premises) shall  at  any  time  after  the  ma^g. 
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and  daring  the  time  this  Policy  would  otherwise  continue  in 
force,  be  appropriated^  applied^  or  used;  to  or  for  the  purpose 
of  carrying  on,  or  exercising  therein,  any  trade,  business^  or 
vocation,  denominated  hasardous  or  extra  hojsardouSy  or  speci- 
fied in  the  memorandum  of  special  rates  in  the  terms  and  con- 
ditions annexed  to  this  Policy,  or  for  the  purpose  of  either 
keeping  or  storing  therein  any  of  the  articles,  goods,  or  mer- 
chandise, in  the  same  terms  and  conditions  denominated  haz^ 
ardous  or  extra  hazardouSj  or  included  in  the  memorandum  of 
special  rates,  except  dH  herein  specially  provided  for,  or  here- 
after agreed  to  by  this  Corporation,  in  writing,  to  be  added  to 
or  endorsed  upon  this  policy,  then,  and  from  thenceforth,  so 
long  as  the  same  shall  be  so  appropriated,  applied,  or  used, 
these  presents  shall  cease,  and  be  of  no  force  or  effect.  AND 
IT  IS  MOREOVER  DECLARED,  that  this  insurance  is 
not  intended  to  apply  to  or  cover  any  books  of  accounts,  writ- 
ten securities,  deeds  or  other  evidences  of  title  to  lands  nor  to 
bonds,  bills,  notes,  or  other  evidences  of  debt,  nor  to  money  or 
bullion.  And  that  this  Policy  is  made  and  accepted  in  refer- 
ence to  the  terms  and  conditions  hereto  annexed,  which  are  to 
be  used  and  resorted  to  in  order  to  explain  the  rights  and  obli- 
gations of  the  parties  hereto,  in  all  cases  not  herein  otherwise 
specially  provided  for. 

I^^  This  Insurance  (the  risk  not  being  changed,)  may 
be  continued  for  such  further  term  as  shall  be  agreed  on,  pro- 
vided the  premium  therefor  is  paid,  and  endorsed  on  this 
Policy  or  a  receipt  given  for  the  same. 

^^The  interest  of  the  insured  in  this  Policy,  is  not  as- 
signable, unless  by  the  consent  of  this  Corporation,  manifested 
in  writing ;  and  in  case  of  any  transfer  or  termination  of  the 
interest  of  the  insured,  either  by  sale  or  otherwise,  without 
such  consent,  this  Policy  shall  from  thenceforth  be  void  and 
of  no  effect. 

in  WltiitiJiJ  wliete0<,  THE  FIRE 

INSURANCE  COMPANY  have  caused  these  Presents  to  be 
signed  by  their  President,  and  attested  by  their  Secretary,  in 

the  city  of  New  York,  this day  of ' 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and . 

468.  CONDmONS  OF  INSURANCE. 

I.  APPLICATIONS  for  Insurance  on  Property  out  of  the  city  of  New  Yoik 
most  be  in  writing,  and  specify  the  construction  and  materials  of  the  build- 
ing to  be  insured,  or  containing  the  property  to  be  insured ;  by  whom  oocu. 
pied ;  whether  as  a  private  dwelling,  or  how  otherwise ;  its  situation  with 
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respeet  to  contigaoos  buildings,  and  their  constmction  and  materials ;  and 
whether  anj  manofiEustory  is  carried  on  within  or  about  it ;  and  in  relation 
to  the  insaranoe  of  goods  and  merchandise  the  application  must  state  whether 
or  not  they  are  of  the  description  denominated  Juxzardoui,  extra  h4ua/rdou$, 
or  induded  in  the  memorandum  of  special  rates. 

If  any  person  insuring  any  building  or  goods  in  this  office,  shall  make 
uiy  misrepresentation  or  concealment ;  or  if  after  insurance  effected  either 
bjr  the  original  policy,  or  by  the  renewal  thereof,  the  risk  shall  be  increased 
by  anj  means  whatsoever  within  the  eonth)l  of  the  assured,  or  if  such 
buildings  or  premises  shall  be  occupied  in  any  way  so  as  to  render  the  risk 
more  hasardous  than  at  the  time  of  insuring,  such  insurance  shall  be  void 
tad  of  no  effect. 

If  during  the  insurance,  the  risk  be  increased  by  the  erection  of  build- 
ings, or  by  the  use  or  occupation  of  neighboring  premises,  or  otherwise,  or 
if  for  any  other  cause  the  company  shall  so  elect,  it  shall  be  optional  with 
the  company  to  terminate  the  insurance,  after  notice  given  to  the  assured, 
or  his  representative,  of  their  intention  to  do  so ;  in  which  case  the  com- 
pany will  refund  a  rateable  proportion  of  the  premium. 

n.  No  insurance  whether  original  or  continued,  shall  be  considered  as 
binding,  until  the  actual  payment  of  the  premium. 

•  III.  Property  held  in  trust,  or  on  commission,  must  be  insured  as  such, 
otherwise  the  policy  will  not  cover  such  property ;  and,  in  case  of  loss,  the 
names  of  the  respective  owners  shall  be  set  forth  in  the  preliminary  proofs 
of  such  loss,  together  with  their  respective  interest  therein.  Goods  on  stoT' 
age  must  be  separately  and  spsdficaUy  insured, 

lY.  The  interest  of  the  insured  in  this  policy  is  assignable,  provided  the 
consent  of  the  company  be  first  obtained  to  the  transfer ;  notice  of  such 
assignment  shall  be  given  before  any  loss  may  have  happened ;  and  this 
company  when  so  notified,  may  elect  either  to  continue  the  insurance,  and 
express  the  same  by  endorsement  on  this  policy,  or  refund  a  rateable  pro- 
portion of  the  premium,  for  the  time  of  the  risk  unexpired,  and  cancel  the 
policy. 

V.  Notice  of  all  previous  insurances,  upon  property  insured  by  this 
company  shall  be  given  to  them,  and  endorsed  on  this  policy,  or  otherwise 
acknowledged  by  the  company  in  writing,  at  or  before  the  time  of  their 
making  insurance  thereon ;  otherwise  the  policy  subscribed  by  this  company 
diall  be  of  no  effect.  And  in  case  of  subsequent  insurances  on  property  in- 
sured by  this  company,  notice  thereof  must  also,  with  all  reasonable  dili- 
gence, be  given  to  them ;  to  the  end  that  such  subsequent  insurance  maybe 
endorsed  on  the  policy  subscribed  by  this  company  or  otherwise  acknowl- 
edged in  writing ;  in  default  whereof,  such  policy  shall  thenceforth  cease  and 
be  of  no  effect.  And  in  aU  eases  of  insurance,  this  company  shaU  be  UaHUfor 
swek  rateable  proportion  of  the  loss  or  damage  happening  to  the  subject  insured, 
as  the  amount  insured  by  this  company  shall  bear  to  the  whole  amount 
insured  thereon  without  reference  to  the  dates  of  the  different  policies. 


220  AMERICAN  FIBE  POUCIES. 

VI.  In  ease  of  fire,  or  of  Iobb  or  damage  thereby,  or  of  exposure  to  loos 
or  damage  thereby,  it  shall  be  the  duty  of  the  insured  to  use  their  beet  en- 
deavors  for  saving  and  preserving  the  property.  And  it  ia  mutually  under- 
stood that  there  can  be  no  abandonment  to  the  insurers  of  the  subject  in- 
sured. 

This  company  will  be  liable  for  losses  on  property  burnt  by  lightning, 
but  not  for  any  lessor  damage  by  fire,  happening  by  means  of  any  invasion, 
insurrection,  riot,  or  civil  commotion,  or  of  any  military  or  usurped  power. 

Vn.  Books  of  account,  wtitten  securities,  or  evidences  of  debt,  title 
deeds,  writings,  money,  or  bullion,  are  not  deemed  objects  of  insurance. 

VIII.  Jewels,  plate,  medals,  paintings,  statuary,  sculptures  and  curioa- 
ties,  are  not  deemed  to  be  included  in  any  insurance,  unless  specified  in  the 
policy. 

IX.  Persons  sustaining  loss  or  damage  by  fire,  shall  forthwith  gire 
notice  thereof  in  writing  to  the  company.  And  as  soon  after  as  possible 
they  shall  deliver  as  particular  an  account  of  their  loss  and  damage,  as  the 
nature  of  the  case  will  admit,  signed  with  their  own  hands.  And  they 
shall  accompany  the  same  with  their  oath  or  aflSrmation,  declaring  the  said 
account  to  be  true  and  just :  showing,  also,  whether  any  and  what  other  in- 
surances have  been  made  on  the  same  property  ;  what  was  the  whole  cash 
value  of  the  subject  insured ;  in  what  general  manner  (as  to  trade,  manuiae- 
tory,  merchandise,  or  otherwise)  the  building  insured  or  containing  the  sub- 
ject insured,  and  the  several  parts  thereof,  were  occupied  at  the  time  of  the 
loss,  and  who  were  the  occupants  of  such  building ;  and  when  and  how  the 
fire  originated,  so  far  as  they  know  or  believe.  They  shaU  also  produce  a 
certificate  under  the  hand  and  seal  of  a  magistrate  or  notary  public,  most 
contiguous  to  the  place  of  fire,  and  not  concerned  in  the  loss,  stating,  that 
he  has  examined  the  circumstances  attending  the  fire,  loss  or  damage  al- 
leged ;  and  that  he  is  acquainted  with  the  character  and  circumstances  of 
the  insured  or  claimant ;  and  that  he  verily  believes  that  he,  she,  or  they 
have,  by  misfortune,  and  without  tend  or  evil  practice,  sustained  loss  and 
damage  on  the  subject  insured  to  the  amount  which  the  magistrate  or 
notary  public  shall  certify.  And  until  such  proofs,  declarations,  and  certi- 
ficates are  produced,  the  loss  shall  not  be  payable. 

And  whenever  required  in  writing,  the  insured  or  person  claiming, 
shall  produce  and  exhibit  his  books  of  account  and  other  vouchers,  to  the 
insurers  or  their  agent  in  support  of  his  daim,  and  permit  extracts  and 
copies  thereof  to  be  made. 

All  fraud  and  false  swearing  shall  cause  a  forfeiture  of  all  claims  on  the 
insurers,  and  shall  be  a  full  bar  to  all  remedies  against  the  insurer  on  the 
policy. 

And  in  case  differences  shall  arise,  touching  any  loss  or  damage,  it  shall 
be  submitted  to  the  judgment  of  arbitrators,  indifferently  chosen,  whose 
award  in  writing  shall  be  binding  on  the  parties, 

X.  In  case  of  any  loss  on,  or  damage  to  the  property  insured,  it  shall  be 
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optional  with  the  company,  to  replace  tbe  article  lost  or  damaged,  with 
others  of  the  same  kind  and  eqnal  goodness ;  and  to  rebuild,  or  to  repair  the 
building  or  buildings  within  a  reasonable  time  ;  giving  notice  of  their  in- 
tention so  to  do,  within  twenty  days  after  having  received  the  preliminary 
proofs  of  loss  required  by  the  ninth  article  of  these  conditions. 

XI.  Payment  of  losses  shall  be  made  in  sixty  days  after  the  loss  shall 
have  been  ascertained  and  proved,  without  any  deduction  whatever. 

XII.  Insurances  once  made,  may  be  continued  for  such  further  time  as 
may  be  agreed  on,  the  premium  required  therefor  being  paid  and  endorsed 
on  the  policy,  or  a  receipt  given  for  the  same ;  and  all  insurances,  original 
or  renewed,  shall  be  considered  as  made  under  the  original  representation, 
in  so  far  as  it  may  not  be  varied  by  a  new  representation  in  writing,  which 
in  all  cases  it  shall  be  incumbent  on  the  party  insured  to  make,  when 
the  risk  has  been  changed,  either  within  itself,  or  by  the  surrounding  or 
adjacent  buildings. 

469.  Up  to  A.  D.  1850-60^  the  form  of  policy  changed 
bat  slightly  among  the  New  York  city  companies.  About 
1860  the  following  was  added  to  the  body  of  the  policy,  pre- 
ceding the  subscription^  viz.  : — 

Of  WmcNEVBR  gunpowder,  or  any  other  article,  subject  to  legal  restric- 
tion, shall  be  kept  in  said  premises,  in  quantities  greater  than  the  law  allows, 
or  in  a  manner  different  from  that  prescribed  by  law,  unless  said  use  or 
keeping  is  specially  provided  for  herein,  this  policy  shall  be  null  and  void. 


If*  steam  power  be  used  in  or  about  said  premises,  and  the  boiler 
burst,  or  if  any  property  hereby  insured  be  struck  by  lightning,  or  damaged 
by  explosion  from  any  cause  whatever,  this  company  shall  not  be  liable       ' 
unless  fire  ensues,  and  then  for  the  loss  by  fire  only. 

470.  And  the  conditions  of  insurance  were  revised  as 
follows,  viz. : — 

L  If  any  person  efibcting  insurance  in  this  company,  shall  make  any 
misrepresentation  or  concealment  touching  the  risk  to  be  assumed,  or  if, 
daring  the  existence  of  this  policy,  or  any  renewal  thereof,  the  risk  shall  be 
increased  by  any  means  within  the  control  of  the  assured ;  or  by  the  occu- 
pation of  the  premises  for  more  hazardotis  purposes  than  are  permitted  by 
this  policy  ;  or  if  the  assured  at,  or  before  the  taking  of  any  renewal,  shall 
fail  to  notify  the  company,  in  writing ,  of  any  increase  of  the  hazard,  whether 
within  or  without  the  premises,  this  policy  shall  be  void.  Every  renewal 
shall  be  deemed  to  be  made  on  the  faith  of  the  representation  on  which  the 
original  policy  was  granted,  unless  superseded  by  a  new  description  of  the 

II.  This  insurance  may  be  terminated  at  any  time,  at  the  request  of  the 
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lined,  in  which  case  the  company  shall  retain  only  the  customary  short 
rates  for  the  time  the  policy  has  heen  in  force.  The  insurance  may  also  he 
at  any  time  terminated  at  the  option  of  the  company,  on  giying  notice  to 
that  effect,  and  refunding  a  ratahle  proportion  of  the  premium  for  the  un- 
expired term  of  the  policy. 

III.  If  the  property  to  be  insured  be  held  in  trust  or  on  commission,  or 
be  a  leasehold,  or  other  interest  not  absolute,  it  must  be  so  represented  to 
the  company,  and  expressed  in  the  policy  in  writing ;  otherwise  the  insur- 
ance, as  to  such  property,  shall  be  void,  and  in  case  of  loss,  the  names  of  the 
respective  owners  shall  be  set  forth  in  the  preliminary  proofs  of  such  loss, 
with  their  respective  interests  therein. 

IV.  Qoods  held  on  storage  must  be  separately  and  specificaUy  insured, 
y.  No  insurance,  whether  original  or  continued,  shall  be  considered  as 

binding  until  the  actual  payment  of  the  premium. 

VI.  It  is  agreed  that  the  person  or  persons,  if  any,  other  than  the  as- 
sured, who  have  procured  this  insurance  to  be  taken  by  this  company, 
shall  be  deemed  to  be  the  agent  or  agents  of  the  oMured,  and  not  of  this  com- 
pany, in  any  transactions  relating  to  this  insurance. 

y  II.  If,  at  the  happening  of  any  fire,  the  assured  shall  have  insurance 
under  k  floating  policy  or  policies,  not  specific,  but  covering  goods  generally , 
in  various  places  not  designated,  and  yet  within  limits  which  include  the 
premises  or  property  herein  insured,  such  policy,  as  between  the  assured 
and  this  company,  shall  be  considered  as  covering  any  excess  of  sound  value 
of  the  subject  insured  beyond  the  amount  covered  by  the  specific  insurance 
thereon ;  and  to  determine  the  amount  for  which  this  company  is  liable  in 
case  of  loss,  such  floating  policy  shall  be  considered  an  insurance  on  the 
property  to  the  extent  of  such  excess. 

yill.  In  case  of  fire,  or  exposure  to  loss  or  damage  thereby,  the  insured 
shall  use  their  best  endeavors  to  save  and  protect  the  property,  and  the 
company  shall  not  be  liable  for  any  loss  sustained  in  consequence  of  neg- 
lect to  do  so  ;  and  it  is  mutually  understood  that  there  can  be  no  abandon- 
ment to  the  insurers  of  the  subject  insured. 

IX.  Persons  sustaining  loss  or  damage  by  fire,  shall  forthwith  give 
notice  thereof  in  writing  to  the  company,  and  as  soon  after  as  possible  they 
shall  deliver  as  particular  an  account  of  the  loss  and  damage  as  the  nature 
of  the  case  will  admit,  signed  with  their  own  hands.  And  they  shall  accom- 
pany the  same  with  their  oath  or  affirmation,  declaring  the  said  account  to 
be  true  and  just ;  showing,  also,  the  ownership  of  the  property  insured  ; 
what  other  insurance,  if  any,  existed  on  the  same  property,  and  giving  a 
copy  of  the  written  portion  of  the  policy  of  each  company  ;  what  was  the 
whole  cash  value  of  the  subject  insured ;  in  what  manner  the  building  in- 
sured, or  containing  the  subject  insured,  and  the  several  parts  thereof,  were 
occupied  at  the  time  of  the  loss ;  who  were  the  occupants  of  such  building ; 
and  when  and  how  the  fire  originated,  so  Car  as  they  know  or  believe.  They 
shall  also  produce  a  certificate  under  the  hand  and  seal  of  a  magistrate,  or 
notary  public,  most  contiguous  to  the  place  of  the  fire,  and  not  conoemed  in 
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tbe  ]o88,  stating  that  he  has  examined  the  circumstances  attending  the  fire, 
loss  or  damage  alleged ;  that  he  is  acquainted  with  the  character  and  cir- 
cumstances of  the  claimant,  and  that  he  yerily  believes  that  such  claimant 
has,  bj  misfortune,  and  without  fraud  or  evil  practice,  sustained  loss  and 
damage  to  the  subject  insured  to  the  amount  which  audi  magistrate  or 
notarj  shall  certify. 

When  merchandise  or  other  personal  property  is  pariiaUy  damaged,  the 
insured  shall  forthwith  cause  it  to  be  put  in  as  good  order  as  the  nature  of 
the  case  will  admit ;  assorting  and  arranging  the  various  articles  according 
to  their  kinds ;  separating  the  damaged  from  the  undamaged ;  and  shall 
cause  an  inventory  to  be  made  and  furnished  to  the  company,  of  the  whole, 
naming  the  quantity  and  cost  of  each.  The  amount  of  sound  value  and  of 
damage  shall  then  be  ascertained  by  the  examination  and  appraisal  of 
each  article  by  disinterested  appraisers,  mutually  agreed  upon. 

Whenever  required,  in  writing,  the  insured  or  person  claiming,  shall 
exhibit  his  books  of  account,  and  other  vouchers,  to  the  insurers,  or  their 
agent,  at  the  office  of  this  company,  and  permit  copies  thereof  to  be  made, 
and  shall  also  exhibit  to  any  persons  named  by  the  company,  and  shall 
permit  to  be  examined  by  them  any  property  damaged  on  which  loss  is 
claimed,  or  any  property  saved  which  was  insured  by  this  policy  ;  and  until 
such  proofs,  declarations,  and  certificates  are  produced,  and  such  appraisals 
and  examinations  of  property  and  accounts  permitted  by  the  claimant,  the 
loss  shall  not  be  payable. 

In  case  of  claim  for  loss  or  damage  on  a  policy  assigned,  where  there  is 
no  actual  sale  or  transfer  of  the  property  insured,  proofs  of  loss  shall  be 
made  by  the  assured  in  conformity  with  the  conditions  of  this  policy,  in 
like  manner  as  if  no  assignment  had  been  made ;  otherwise  this  policy  shall 
be  void. 

The  cash  value  of  the  property  destroyed  or  damaged  by  fire  shall  be 
deemed  to  be  such  as  it  may  cost  at  the  time  of  the  fire  to  replace  the 


X.  In  case  of  any  loss  or  damage  to  the  property  insured,  it  shall  be 
optional  with  the  company  to  replace  the  articles  lost  or  damaged  with 
others  of  the  same  kind  and  quality,  or  to  take  the  goods  at  their  appraised 
value,  or  to  rebuild  or  repair  the  building  or  buildings  within  a  reasonable 
time ;  giving  notice  of  their  intention  to  do  so  within  thirty  days  after  hav- 
ing received  the  preliminary  proofs  of  loss  required  by  these  conditions. 

XI.  In  case  differences  shall  arise  concerning  the  amount  of  any  loss  or 
damage,  the  matter,  at  the  written  request  of  either  party,  shall  be  submit- 
ted to  the  judgment  of  disinterested  arbitrators,  mutually  chosen,  whose 
award  shall  be  binding  on  the  parties  as  to  such  amount,  but  such  award 
shall  not  decide  the  liability  of  this  company  under  this  policy. 

Xn.  All  fraud  or  attempt  at  fraud,  by  false  swearing  or  otherwise,  shall 
cause  a  forfeiture  of  all  claim  on  this  company  under  this  policy. 
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471.  It  will  be  noted  that  quite  an  advance  was  made  in 
the  present  conditions  of  insurance  in  several  particulars. 

Cancellation  by  either  party  is  provided  for. 

Property  on  commissionj  or  held  in  trust  or  leaseholds^ 
must  be  so  stated  in  the  policy,  and  in  case  of  loss,  the  names 
of  the  respective  owners  must  be  given. 

The  matter  of  payment  of  premiums  to  brokers  is  pro- 
vided against,  and  such  are  made  agents  of  the  insured. 

473.  The  contribution  clause  is  omitted  entirely,  and  Sec. 
Vll.  is  inserted,  meaning  to  make  the  policy  a  floater  when  in 
contact  with  other  floating  policies ;  but  by  the  wording  of  the 
clause  it  makes  aU  other  floating  policies  excess  policies,  but 
not  itself  (Rule  v.,  3133).  This  was  about  the  time  that 
the  Albany  Rule  came  into  vogue,  and  this  clause  doubtless 
was  framed  to  meet  that  rule.     (313«S«) 

473.  In  case  of  partial  damage  to  property,  the  insured  is 
bound  to  put  the  same  in  as  good  order  as  the  case  will  admit, 
and  make  an  inventory  of  the  same  for  use  of  the  company. 

Examinaiion  under  oath  is  made  obligatory  upon  the  in- 
sured, at  the  option  of  the  company. 

In  case  of  assignment  of  the  policy  only^  the  insured  most 
make  the  proofs  required. 

Arbitrators  are  restricted  to  the  amount  of  loss,  and  not  as 
to  the  liability  of  the  company. 

Fraud  and  false  swearing  are  provided  against. 

The  CLASSES  of  hazards  were  slightly  extended  and  made 
more  complete. 

474.  This  form  of  policy  remained  in  force  until  the 
issuing  of  the  National  Board  Form^  a.d.  1867,  which  took 

I  the  place  of  most  others  throughout  the  country  among  the 
leading  companies,  except,  perhaps,  in  Massachusetts,  where 
the  old  Boston  form  has  been  retained  pretty  generally  by  the 
companies  of  that  state. 


>^/" 
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476.  The  object  expected  to  be  realized,  from  uniformitj 
in  policies,  was  the  prevention  of  misunderstandings  and  clash- 
ings  heretofore  so  common  under  a  varietj  of  forms  and  con- 
ditions; and  had  the  forms  recommended  bj  the  committee, 
and  accepted  hy  the  Board,  been  accepted  and  used  by  the 
companies,  this  end  would  have  been  attained;  but,  unfor- 
tunately, few  offices  accepted  the  form  as  submitted;  each 
made  some  alterations  by  additions  or  qualifications,  so  that, 
while  in  the  main  they  are  uniform,  yet  in  some  particulars 
they  vary  almost  as  much  as  before,  and  frequently  come 
into  serious  collision  in  cases  of  adjustment  of  the  same  loss. 

477.  The  National  Board  form  as  here  given  will  be 

made  the  basis  of  the  proposed  ^'  legal  dissection,"  and  such 

departures  from  the  original  instrument  as  may  be  important 

will  be  noted. 
15 


?< 
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475.  The  original  form  or  draft  of  this  policy  was  adopted 
in  June,  1867.     It  was  revised  and  slightly  improved  in  1868,        /( 
and  adopted  by  the  Board. 

In  submitting  this  form  to  fire  underwriters  for  adoption, 
the  Committee  of  the  "  National  Boabd  of  Fire  Undeb- 
WBITEKS  ^^  say  of  it : — 

"  The  '  form '  recommended  is  that  in  almost  universal  use,  and  has 
the  merit  of  being  also  in  the  form  of  a  legal  contract.  Whi)e  the  great 
benefit  accruing  to  both  companies  and  their  dealers,  from  uniformity  of 
policies,  cannot  be  questioned,  the  prevention  of  disputes  after  losses  haw 
occurred^  and  the  full  protection  afforded,  must  of  themselves  be  the  best 
commendation  that  can  be  offered  in  favor  of  a  uniform  policy/ 
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478.  The  form  is  as  follows  :  The  figures  in  parentheses 
(1690)  in  the  margin  refer  to  the  sections  and  paragraphs 
where  the  several  stipulations  are  treated  in  fxienso.  The 
marginal  notes  will  serve  as  an  Index  to  the  subjects. 


Do  Inbubk. 

Indemnity 
(1650). 


Dmte  (847). 


And  said  Insurance    Company    hereby  agrees 

to  make  good   unto  the  said  assured executors, 

administrators  and  assigns,  all  such  immediate  los»  or  damage 
not  exceeding  in  amount  the  sums  insured  as  above  spied- 
fied,  nor  the  interest  of  the  assured  in  the  property,  except 
as  herein  provided,  as  shall  happen  by  fibe  to  the  property 
so  specified  from  the day  of one  thou- 


sand eight  hundred  and  — 
noon  to  the day  of 


hundred  and 


at  twelve  o'clock,  at 
one  thousand  eight 


Limit  of  liability 
(1064). 

To  be  paid 
(19«2). 


Beinstatcment 
(1886). 

Application    and 
Bonrey  (600). 


Misrepresenta- 
tion (667). 

Concealment 
(606). 

other  insorances 
(968). 


Change  of  occn- 
pancy— Vacant. 

(1117,  iiaa.) 


Increase  of  liazard 
(1110). 


at  twelve  o'clock,  at  noon;  the 


Extra  hoars. 


Alienation 

(1086). 


Aaiiffnment 

(1060). 

Insorable  intereet 
(668). 


amount  of  loss  or  damage  to  be  estimated  according  to  the 
ACTUAL  CASH  VALUB  of  the  property  at  the  time  of  the  loss, 
and  TO  BE  PAID  sixty  days  after  due  notice  and  proofis  of  the 
same  shall  have  been  made  by  the  assured,  and  received  at 
this  office  in  accordance  with  the  terms  and  provisions  of 
this  policy,  unless  the  property  be  replaced,  or  the  company 
shall  have  ^ven  notice  of  their  intention  to  bescild  or 
BEPAIB  the  damaged  premises. 

1.  If  an  APPLICATION,  8UBVEY,  pfen  or  efcATtptkm  of  the 
property  herein  insured  is  referred  to  in  this  policy,  such 
appiieatian,  turvey,  plan  or  descnptitm  shall  be  considered  a 
part  of  this  contract,  and  a  warranty  by  the  assured ; 

And  any  false  bephesentation  bv  the  assured  of  the 
condition,  situation  or  occupancy  of  the  property,  or  any 
omission  to  make  known  every  fact  matenal  to  the  risk,  or 
any  over- valuation,  or  any  misbepbesentatiob  whatever, 
either  in  a  written  application  or  otherwise ; 

Or,  if  the  assured  shall  have,  or  shall  hereafter  make  any 
OTHEB  insubance  on  the  property  hereby  insured,  or  any 
part  thereof,  without  the  consent  of  the  company  written 
hereon; 

Or  if  the  above-mentioned  premises  shall  be  occupied  or 
used  so  as  to  incbease  the  ridiL,  or  become  vacant  and  un- 
occupied, and  so  remain  for  more  than  thirty  days  without 
notice  to  and  consent  of  this  company  in  writing  ; 

Or  the  risk  be  increased  by  the  erection  or  occupation  of 
neighboring  buildings,  or  bv  any  means  whatever  within  the 
control  of  the  assured,  without  the  assent  of  this  company 
indorsed  hereon ; 

Or  if  it  be  a  manufacturing  establishment  runninff  in 
whole  or  in  pari  oner,  or  extra  time,  or  running  at  night,  or  if 
it  shall  cease  to  be  operated,  without  special  agreement 
indorsed  on  this  Policy ; 

Or  if  the  property  be  bold  or  traksfebbbd,  or  any 
change  take  place  in  title,  or  possession,  whether  by  legal 
process  or  judicial  decree,  or  voluntary  transfer,  or  con- 
veyance ; 

Or  if  this  property  shall  be  assigned  before  a  loss  with- 
out the  consent  of  the  Company  indorsed  hereon  ; 

Or  if  the  intebest  of  the  fissured  in  the  property,  whether 
as  owner,  trustee,  consignee,  factor,  agent,  mortgagee,  leasee, 
or  otherwise,  be  not  truly  stated  in  this  policy ; 
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Or  if  the  assured  shall  keep  gunpairder,  fireicarks,  nitro-  Prohibited    artl- 
glyeerine,  photphorvs,  saltpetre,  nitrate  of  aoda,  petroleum^     cie8(1189). 
iiapfuha,  gtUfoline,  henziiie,  benzole  or  benzine  varnish^  or  keep 
or  USE  eamphene,  spirit  gas,  or  any  burning  fluid  or  chemical 
aUs,  without  written  permission  in  this  policy;  then,  and 
in  every  such  case,  this  policy  shall  he  void. 

2.  This  insurance  does  not  apply  to  or  coyer  jeicels,  plate.  Memorandum  ar- 
watches,  muMcal   or  scientific  instruments   (pianofortes  in      llcle8(803^ 
dwellings  excepted),  ornaments^  viedals,  patterns,  printed 

music,  printed  books,  engravings,  paintings,  picture-frames, 
sculpture,  coasts,  models  or  curiosities,  unless  particularly  spe- 
cified in  this  policy. 

This  company  shall  not  he  liahle  hy  virtue  of  this  i)olicy.  Premium  (775). 
or  any  renewal  thereof,  until  the  fbemium  therefor  he  actu- 
ally paid ; 

J^or  for  loss  by  theft  at  or  qfter  a  fire  ;  Theft  (778). 

Nor  for  money  or  bullion,  bills,  notes,  accounts,  deeds^  em-  Exceptional  rioks 
dences  of  debt,  or  securities  of  property  of  any  kind ;  .   (837). 

Nor  for  any  loss  or  damage  hy  fire  caust^l  by  means  of  an  Inrasion,       riot, 

INVASION,  INSURRECTION,  RIOT,  CIVIL  COMMOTION,  or  MILI-       ^^fiuJ^^^^' 
TABT  or  USURPED  POWER  j  «C.  ( l  D 7  4>. 

Nor  for  any  loss  in  buildings  unpratided  with  good  and  Chimneys  (839). 
substantial  stone  or  brick  diimneys; 

Nor  in  consequence  of  any  neglect  or  deviation  from  the  Police  laws, 
laws  or  regulations  of  police  where  such  exist ; 

Nor  for  any  loss  caused  by  the  explosion  op  gunpowder.  Lightning 
camphene,  or  any  explosive  suhstance ;  nor  by  lightning,  (I  668). 

or  explosions  of  any  kind,  unless  fire  ensues,  and  then  for  Bxploeione   from 
the  loss  or  damage  by  fire  only,  which  loss  shall  he  deter-        any  caaee 
mined  by  the  vailue  of  the  damaged  property  after  the    (1584)1669). 
casualty  by  explosion  or  lightning. 

(Add  to  all  Policies  issueid  on  property  out  of  the  city  of 
New  York,  the  following  addition  to  section  2) : 

"  When  property  insu^  hy  this  company  is  damaged  by  Removal  of  prop- 
xemoval  from  a  building  in  which  it  is  exposed  to  loss  by     ^^(\^S%^  °' 
fire,  said  damage  shall  te  borne  by  the  insured  and  the  in-     *"  (1680). 
soiers,  in  such  proportion  as  the  whole  sum  insured  bears 
to  the  whole  value  of  the  property  insured,  of  which  proof 
in  due  form  shall  he  made  by  the  claimant.*' 

3.  If  a  building  shall  fall,  except  as  the  result  of  a  fire,  Fallen  building 
all  insurance  by  this  company  on  it  or  its  contents  shall  (1672). 
immediately  cease  and  determine. 

4.  If  the  interest  of  the  assured  in  the  property  be  any  insurable  intereat 
other  than  the  entire,  unconditional  and  sole  ownership  of  (658). 
the  property  for  the  use  and  benefit  of  the  assured ; 

Or  if  the  building  insured  stands  on  leased  ground,  it  Leased  gronnd 
most  be  so  represented  to  the  company  and  so  expressed  in  (277). 

the  written  part  of  this  policy,  otnerwise  the  policy  shall 
be  void. 

When  property  has  been  bold  and  delivered,  or  other-  Property  sold  and 
wise  disposed  of,  so  that  all  intereet  or  liability  on  the  part  of     delivered 
the  astured  herein  named  has  ceased,  this  insurance  on  such  (1206). 

property  shall  immediately  terminate. 

OooDS  held  on  storage  must  be  separately  and  specifi-  Goods  on  storage 
caUyinmred,  (llsT). 

5.  If  during  this  insurance  the  ahovo  mentioned  premises  Storing  or  keep- 

shall  he  used  for  any  trade,  business  or  vocation,  or  for     l°?^ijfjf2?ilf' 

_• J  XL       •  r  ^1        _x«  1  extra  oazaraons 

noBiNO,  U8INO  or  TENDING  therein  any  of  the  articles,      or  specially  hax- 

ffoods  or  merchandise  denominated  hazardous,  or  extra     ardons  goods 

haiardous,  or  specially  hazardous  in  the  second  class  of  (1181). 

hastrds  printed  on  the  back  of  this  policy ; 
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Change  of  occn-      Or  if  the  occuFATiov  of  such  premises  be  changed  from  one 
nS2[(lT?7^    ®^  ^^®  ^^^^  denominated  extra  hazardous  or  specially  has- 
ardoos  to  that  of  another  of  the  same  class,  except  as  herein 
specially  agreed  to  in  writing  upon  this  policy ;  then  and 
SoBpenslonofrisk  from  thenceforth,  so  long  as  the  same  shall  be  so  appropri- 
(1110).  ated,  applied  or  used,  this  policy  shall  cease  and  be  of^no 
force  or  effect. 
Saving    pr(n>eit7      6.  The  best  endeavors  of  the  assured  shall  be  used  in 
at  iLres  (1 678).  gAYiNG  and  PROTECTING  the  property  from  damage  at  and 
after  the  fire ;  and  in  case  of  failure  so  to  do,  this  company 
will  not  be  liable  for  damage  caused  by  such  failure ; 
Abandonment  And  there  can  be  no  abandonment  to  the  company  of 

(1817).  the  property  i  nsured. 

The  use  of  general  terms,  or  anything  less  than  a  distinct. 
Waiver  (1151).     specific  agreement,  clearly  expressed,  and  indorsed  in  this 

policy,  shaU  not  be  construed  as  a  waiyeb  of  any  printed 

or  written  condition  or  restriction  therein. 

Contribution      7.  In  case  of  any  other  insurance  upon  the  property  hereby 

^th^tS^\^^^  insured,  whether  made  prior  or  subsequent  to  the  date 

raDce  U991)°'        ^^®  policy,  the  assured  shall  be  entitled  to  recover  of 

this  company  no  greater  proportion  of  the  loss  sustained 

than  the  sum  hereby  insured  bears  to  the  whole  amount 

insured  thereon ;  and  it  is  hereby  declared  and  agreed  that 

in  case  of  the  assured  holding  any  other  policy  in  this  or 

any  other  company  on  the  property  insured,  subject  to  the 

conditions  of  average,  this  policy  shall  be  subject  to  the 

average  in  like  manner. 

Beinaorance  Retnmrance,  in  case  of  loss,  to  be  settled  in  proportion  as 

(1016).  the  sum  re-insured  shall  bear  to  the  whole  sum  covered  by 

the  re-insured  company. 

Cancellation  ^-  T^^^  insurance  may  be  terminated  at  any  tims  at  the 

(886).  request  of  the  assured,  in  which  case  the  company  shall 

Short  rate  (915).  retain  only  the  customary  short  rates  for  the  time  the  policy 

has  been  in  force.    The  insurance  may  also  be  terminated 

at  any  time  at  the  option  of  the  company,  on  giving  notice 

to  that  effect,  and  refunding  a  ratable  proportion  of  the 

premium  for  the  unexpired  term  of  the  policv. 

Notice  of  loss  9.  Persons  sustaining  LOBS  or  DAMAGE  by  fire  shall  forth- 

(1671, 16^9).  with  give  notice  of  said  loss  to  the  company,  and,  as  soon 

proofs™ (iSSa)^  thereafter  as  possible,  render  a  particular  ateount  of  such 

vi2. :  *  loss,  signed  and  sworn  to  by  them,  stating  whether  any  and 

Giber  insurance     what  other  insurance  has  been  made  on  the  same  property, 

(1 892).  giving  copies  of  the  written  portion  of  all  poUeies  thereon. 

Value  (1 897).       also  the  actual  cash  value  of  the  property  and  their  intered 

Interest  (1911).    therein,  for  what  purpose  and  by  whom  the  building  in- 

^  (19lS?'*^    sured  or  containing  the  property  insured,  and  the  seveiml 

Origin  of  lire  Parts  thereof,  were  used  at  the  time  of  the  loss,  when  and 

(1581).  hno  the  fire  originated; 
Magistrate's  cer-      -^^^  shall  also  produce  a  CERTIFICATE  under  the  hand 
tfflcate  (1914).  and  seal  of  a  Magistrate,  or  a  Notary  Public  {neareti  to  the 
place  of  the  fire,  not  concerned  in  the  loss  as  a  creditor  or 
otherwise,  nor  related  to  the  assured),  stating  that  he  has 
examined  the  circumstances  attending  the  lose,  knows  the 
character  and  dreumstances  of  the  assured,  and  verily  be- 
lieves that  the  assured  has,  without  fraud,  sustained  Urn  on 
the  property  insured  to  the  amount  which  such  Magistrate 
or  Notary  Public  shall  certify 
JBxaminations  nn-      "^^  assured  shall,  if  required,  submit  to  an  SXAMDIA- 
der  oath(  1955).  TION  or  EXAMINATIONS  imder  oath  by  any  person  appointed 

by  the  company,  and  subscribe  to  such  examinations  when 
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to  writing,  and  shall  also  produce  their  books  of  Books  of  acconnt 
?  and  other  youchbbs,  and  exhibit  the  same  for     "^^^/S^ci^ 
tion  at  the  office  of  the  company,  and  permit  ex-  (iw6i). 

id  copies  thereof  to  be  made  ;  the  assured  shall  also 
eertiified  copies  of  all  bills  and  invoices,  the  originals 
L  have  been  lost,  and  shall  exhibit  all  that  remains 
-opertj  which  was  covered  by  this  policy,  damaged  SalTige  (1729). 
unaged,  for  examination  to  any  person  or  persons 
J  the  company. 

¥hen  personal  profertt  is  damaged,  the  assured 
thwith  cause  it  to  be  put  in  order,  assorting  and  Care  of  property 
g  the  various  articles  according  to  their  kinds,  (Vsls) 

1^  the  damaged  from  the  undamaged,  and  shall 
fnwntory  to  be  made,  and  furnished  to  the  com- 
the  whole,  naming  the  quantity,  quality  and  cost 
urticle.  The  amount  of  sound  value  and  of  damage 
»n  be  ascertained  by  an  appraisal  of  each  article 
etent  persons  (not  interested  in  the  loPS  as  creditors  Appraieal 
(rise,  nor  related  to  the  assured  or  sufferers),  to  be  (1788-1808). 
r  appointed  by  the  assured  and  the  company ;  their 
a  writing,  to  be  made  under  oath  before  any  magis- 
other  properly  commissioned  person ;  one  half  of 
aiaer's  fees  to  be  paid  by  the  assured. 

3mpany  reserves  the  right  to  take  the  wTwle  or  any  Co  may  take  arti- 
he  articles  at  their  appraised  value:  and  until  such     clesatappral-od 
eclaratlons,  and  certificates  are  produced,  and  ex-     ^^°®  (1808). 
ins  and  appraisals  permitted  by  the  claimant,  the  paymeot  of  Iobb 
1  not  be  payable.  ( 1 962). 

a  case  oi  loss  on  property  Tield  in  trusty  or  on  com-  Property  in  trust 
or  if  the  interest  of  the  assured  be  other  than  the      ^f  <>°  lor?**' 
td  sole  ownership,  the  fiames  of  the  respective  owners         °  ^  197). 
set  forth,  together  with  their  respective  interests 

I  policy  is  made  payable  in  case  of  loss  to  a  third  Payment  to  a 

r  held  as  collateral  security,  the  proofs  of  loss  shall     ^*^"^  ^K'i2) 

by  the  party  originally  insured,  unless  there  has  '' 

actual  sale  of  the  property  insured. 

ikVfD,  or  ATTEMPT  AT  FRAUD  by  false  swearing  or  Fraud  (585). 

le,  flball  cause  a  forfeiture  of  all  claims  on  this  com-  ^«l8e  sweariDg 

d«r  this  policy.  (^®®) 

rorided,  in  case  differences  shall  arise  touching  any  Arbitratioo 

amage,  after  proof  thereof  has  been  received  in  due  (181 0). 

le  matter  shall,  at  the  written  request  of  either 

«  fubmitted    to  impartial   arbitrators,   whose 

n  writing  shall  be  binding  on  the  parties  as  to 

imt  of  anch  loss  or  damage,  but  shall  not  decide  the 

of  the  company  under  this  policy ; 

rovided  further,  that  it  shall  be  optional  with  the  Reloatatement  or 

r  to  REPAIB,  KEBUILD,  or  REPLACE  the  property  lost      rebuilding 

nd,  with  other  of  like  kind  and  quality  within  a  (1835). 

He  time,  giving  notice  of  their  intention  to  do  so 

liirtj  days  after  receipt  of  proofs  herein  required  ; 

M0  this  company  elect  to  rebvild,  the  assured  shall,  if 

,  fomiah  plans  and  specifications  of  the  buildings 

d. 

AIH  YALUE  of  property  destroyed  or  damaged  by  Measure  of  dam- 

1  in  no  case  exceed  what  would  be  the  cost  to  the     *gc  (1690). 

at  the  time  of  the  fire,  of  replacing  the  same ;  and 

f  the  DBPRECIATION  of  such  property,  from  use  or 


230 


NATIONAL  BOARD   POUCY. 


Depredation 

(1740). 

Renewal  (874). 


Void  in   case  of 

change  of  risk. 

(1117). 

Agent  of  the  in- 
sured 
(792,1328). 


Limitation 
(1172,1173). 


Gas  Machines 
(804). 


Fixtures,  etc. 
(805). 

Bnilders'  Risks 
(835). 


Acceptance  of  the 
policy. 


Classes  of  hazards 
made  part  of  the 
policy  (.491). 
(563). 


Subscription. 


Date  of  subscrip- 
tion (865). 


otherwise,  a  suitable  ded  action  from  the  cash  cost  of  replac 
ing  shall  be  made,  to  ascertain  the  actual  cash  value. 

10.  This  insurance  (the  ripk  not  being  changed)  may  be  con- 
tinued for  such  further  time  as  shall  he  agreed  on,  provided 
the  premium  therefor  is  paid  and  indorwd  on  this  policj, 
or  a  receipt  given  for  the  same,  and  it  shall  be  eontidtred  as 
continued  under  tlie  original  representation,  and  for  the  orig- 
inal amounts  and  divisions,  unless  otherwise  specified  in 
writing ;  but  in  case  there  shall  have  been  any  change  in  the 
risk,  either  within  itself  or  by  neighboring  buildings,  not 
made  known  to  the  company  by  the  assured  at  the  time  of 
renewal,  this  policy  and  renewal  shall  be  voi4. 

11.  It  is  a  part  of  this  contract,  that^  a{ry  person  other 
than  the  assured  who  may  have*procured  this  insurance  to 
be  taken  by  this  company,  bhall  be  deemed  to  be  the  aoknt 
of  the  assured  named  in  this  policy,  and  not  of  this  company 
under  any  circumstances  whatever,  or  in  any  transaction 
relating  to  this  insurance. 

12.  It  is  furthermore  hereby  expressly  provided  and  mu- 
tually agreed,  that  no  suit  or  action  agaiuBt  this  companj, 
for  the  recovery  of  any  claim  by  virtue  of  this  policy,  shall 
be  sustainable  in  any  court  of  law  or  chancery,  until  qfler 
an  award  shall  have  been  obtained^  fixing  the  amount  of  s/ueh 
claim  in  the  manner  above  provided^  nor  unless  such  suit  or 
action  shall  be  conmiencea  within  twelve  months  next  after 
the  loss  shall  occur ;  and  should  any  suit  or  action  be  com- 
menced against  this  company  after  the  expiration  of  the 
aforesaid  twelve  months,  the  lapse  of  time  shall  be  taken 
and  deemed  as  conclusive  evidence  against  the  validity  of 
such  claim,  any  statute  of  limitation  to  the  contrary  not- 
withstanding. 

47§  a.  Qgr  Oas, — The  generating  or  evaporating  within 
the  building  or  contiguous  thereto  of  any  substance  for  a 
burning  gas.  or  the  use  of  gasoline  for  lighting,  is  prohib- 
ited under  this  policy,  unless  permitted  in  writing  hereon. 

47§  b,  (^  Fences  and  other  Yard  fixtures,  also  Store 
furniture  and  fixtures,  are  not  insured  under  the  within 
policy,  unless  separately  and  specifically  mentioned. 

47§  c.  t^  Builders^  Bisk.— The  working  of  carpenters, 
roofers,  tinsmiths,  gas-fitters,  plumbers  or  other  mechanics, 
in  building,  altering  or  repairing  the  premises  named  in  this 
X>olicy,  will  vitiate  the  same,  unless  permission  for  such 
work  be  indorsed  in  writing  hereon,  except  in  dwelling, 
houses  only,  where  five  days  are  allowed  in  any  one  year  for 
incidental  repairs,  without  notice  or  indorsement. 

479.  1^  And  it  is  herrbt  understood  and  aorked 
by  and  between  this  company  and  the  assured,  that  the 
policy  is  made  and  accepted  in  reference  to  the  foregoing 
terms  and  conditions,  and  to  the  classes  of  hazards  and  memo- 
randa printed  on  the  back  of  this  policy,  which  are  hereby 
declar^  to  be  a  part  of  this  contract,  and  are  to  be  used  and 
resorted  to  in  order  to  determine  the  rights  and  obligations 
of  the  parties  hereto,  in  all  cases  not  herein  oUierwise 
specially  provided  for  in  writing. 

In  Witness  Whereof, have  caused  these 

presents  to  be  signed  by  their  President,  and  attested  by 

their  Secretary,  or  other  ofiloer  in  the this 

day  of  -- — —  in  the  year  of  our  Lord  one 


thousand  eight  hundred  and  _ 
Secretary. 


Pruident, 
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480«  Where  the  policy  is  to  be  valid  only  after  being 
countersigned  by  an  agent  of  the  company^  the  following  form 
18  used : — 

In  WrrNESS  Whereof,  the Inanrance  Company  of  the  city 

of have  caneed  these  presents  to  be  signed  by  uieir  President, 

*ttd  attested  by  iheir  Secretary,  in  the  city  of ,  not  to  be 

▼alid,  however,  until  countersigned  by  the  duly  authorized  agent  of  the 
company  at .    (166). 

President, 

L«  Secretary, 

Countersigned  at this day  of 18 . 


Agent. 


481,  In  some  forms  of  the  policy,  for  agency  use,  the 
*i>liowing  is  used,  viz. : — 


"Not  to  be  valid  until  countersigned  \)y(John  Joius)  the  duly  author- 
agent  of  the  company  at  {8chencksville,  Pa.)." 

The  objection  to  this  form  is  that  each  policy  becomes  a 
P^^er  of  attorney  in  the  hands  of  the  party  therein  designated 
*®  «tgent,  and  might,  under  certain  circumstances,  be  pro- 
^^ctive  of  trouble  where  a  change  of  agent  might  be  desirable. 

CLASSES  OF  HAZARDS. 

4:88.  The  terms  '^  not  hazardous,^'  "  hazardous,"  *^  extra 
"*^*rdou8,"  and  ^'  specially  hazardous,"  are  now  well  under- 
>*Ood  technical  terms  among  fire  underwriters,  each  having 
"^tinct  separate  meanings,  as  applied  to  goods  and  to  the 
^^lioTis  occupations  and  trades,  although  exactly  what  goods 
•'^  included  in  each  designation  may  not  be  so  generally  known 
•*^i  recognized  as  to  dispense  with  actual  proof. 

48S.  The  terms  themselves  are  distinct,  and  insurance  upon 

8^^8  ^^haaardous^^  will  not  include  "  goods  extra  hazardous ^^ 

^  '^Bpecially  hazardous,"  nor  does  "  goods  extra  hazardous  " 

^^er goods  "specially  hazardous."*  ^^  Extra  hazardous ^^  and 

^iaUy  hazardous  "  are  not  subdivisions  or  classifications  of 

ff^  under  the  more  general  term  "  hazardousy^  but  are  dis- 

^ct  classes  of  goods,  and  no  more  to  be  confounded  with,  or 

L         embraced  in  that  term,  than  "  hazardous  No.  1 "  is  to  be  held 
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/ 


/ 


to  embrace  "  goods  hazardous  No.  2."    The  law  clearly  recog- 
nizes these  distinctioiis  in  numerous  decisionfi.    (1131  et  seq,) 

484.  When  property  is  enumerated  as  "  hazardous  ^  or 
"  extra  hazardous,"  or  otherwise  specified  as  peculiarly  ex- 
posed to  risk,  the  rule  that  "  the  expression  of  one  thing  excludes 
what  is  not  expressed ^^  is  applicable,  thus:  if  the  policy  enu- 
merates ^^  goods  hazardous  and  extra  hazardous j^  anything 
more  hazardous  would  not  be  covered  (llStI),  and  strict 
constructionists  hold  that  ^*  goods  non-hazardous  "  would  not 
be  included  under  such  wording  of  the  policy  where  no  par- 
ticular goods  were  described  by  name,  the  liability  of  the 
policy  being  confined  to  goods  of  the  two  classes  distinctly 
named  and  described  in  the  classification  of  hazards. 

485.  The  first  attempt  at  a  regular  classification  of  haz- 
ards is  to  be  found  in  the  policies  of  New  York  companies 
about  A.  D.  1800.  The  example  given  as  a  part  of  the  policy 
of  the  Eagle  Insurance  Cotnpany  (456)  was  copied  from  the 
Phenix  Insurance  Company  of  London.  This  table  classifies 
the  huildingSy  and  refers  to  goods  hazard >us  and  non-hazard- 
ouSj  but  no  information  is  given  as  to  what  goods  were  included 
in  those  several  classes  at  that  time. 

486.  From  DowdesweU  we  learn  that  insurance  was  then 
divided  into  four  classes,  viz. :  Common  Insurances,  Haz- 
ardous Insurances,  Doubly  Hazardous  Insurances,  and 

Special  or  Extraordinaiiy  Risks. 

« 

Common  insurances  embraced  "  hazards  of  the  first  and  second  classes  "  as 
to  buildiDgs.  as  ^von  in  the  Eagle  table,  tlie  goods  being  houseliold  goods, 
plate,  wearing  apparel,  and  printed  books,  liquors  in  private  use,  merchan- 
dise, and  stock  and  utensils  in  trade  not  hazardous. 

/  Hanirdou^  insurances  embraced  buildings  of  the  third  and  fourth  classes, 
with  all  the  stock  and  goods  of  bread-bakers,  tallow  chandlers  (not  melters), 
chemists,  inn-holders,  and  stable  keepers,  together  with  all  manner  of  fod- 
der and  corn  unthreshed. 

Dovbly  hazardou^s  insurance  embraced  all  t?iatehed  buildings  with  chim- 
neys, or  adjoining  one  having  a  cbimnej,  although  no  hazardous  trade  shall 
be  carried  on,  nor  hazardous  goods  deposited  therein ;  and  all  hazardous 
buildings  in  which  hazardous  goods  are  deposited  or  hazardous  trades  car- 
ried on ;  also,  including  china,  glass,  mathematical  and  musical  instruments, 
pictures,  and  jewels  in  private  use. 

Special  or  extraordinary  risks  embrace  mills  and  stock  therein;  mills 
containing  any  kilns,  steam-engines,  stove  or  oven,  used  in  any  manufac- 
tory, or  stock  therein,  and  any  other  special  hazard. 
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With  slight  extensions  and  modifications  the  table  of  the  . 
Eagle  policy  was  used  until  about  a.  d.    1835 — the  year  of 
the  great  fire. 

487.  In  the  year  1836,  and  for  some  twenty  years  subse- 
quently, we  find,  as  in  common  use  among  New  York  city  com- 
panies, the  following  table ;  but  no  reference  is  made  in  the 
policies  to  these  classes  as  forming  a  part  thereof;  as  in  the 
modem  form  :— 

CLABBBS    OF  HAZARDS  OF  A.  D.  1836. 

Not  Hazardous. — Goods  not  hazardoas  are  to  be  insured  at  an  advance 
of  five  cents  on  the  rates  of  the  buildings  in  which  they  are  contained,  and 
are  such  as  are  usually  kept  in  Dry  Goods  Stores ;  including  Coffee,  Flour, 
Household  Furniture  and  Linen,  Indigo,  Paints  ground  in  Oil,  Potash,  Rice, 
Spices,  Sugars,  Teas,  Thre8hed  grain,  and  other  articles  not  combustible.  y 

Hazardous. — The  following  Trades  and  Occupations,  Goods,  Wares  and 
Merchandise,  are  considered  hazardous^  and  are  charged  10  cents  per  $100  in 
addition  to  the  rate  of  the  building  in  which  they  are  contained  :  viz. 

Basket  sellers.  Block  and  P amp-makers.  Copper-smiths,  China,  or 
Earthen,  or  Glass-ware,  or  Plate  glass  in  packages,  boxes,  or  casks,  Cotton 
in  bales,  Flax,  Grocers  with  any  hazardous  articles.  Gun-makers  or  smiths, 
Hat  finishers,  Hay  pressed  in  bundles.  Hardware,  Hemp,  Looking-glasses, 
in  packages  or  boxes,  Manilla  grass.  Milliner's  stock.  Oil,  Paper  in  reams. 
Paper  hangings.  Pitch,  Porter-houses,  Rags  in  packages,  Sail  makers, 
Saltpetre,  Spirituous  liqaors.  Sulphur,  Tallow,  Tar,  Taverns,  Turpentine, 
Victualling-shops,  Window  glass  in  boxes,  and  Wooden-ware  sellers. 

Extra  Hazardous. — The   following  Trades  and   Occupations,   Goods,  < 

Wares  and  Merchandise,  are  deemed  extra  hazardous,  and  will  be  charged 
25  cents  and  upwards  per  $100,  in  addition  to  the  rate  of  the  building  in 
which  they  i^re  contained :  viz. 

Alcohol,  Apothecaries,  Aquafortis,  Basket-bleachers  or  makers.  Black- 
smiths, Boat  builders,  Booksellers'  stock,  Brushmakers,  Cabinet  makers' 
stock,  Carvers,  China,  or  £arthen  or  Glassware,  or  L€>oking-gl asses  un- 
packed, and  buildings  in  which  the  same  is  packed  or  unpacked,  Chocolate 
makers,  Colour-men*s  stock,  Comb-makers,  Confectioners,  or  their  stock, 
Coopers,  Druggists,  Ether,  Founders,  Grate-makers,  Hats  of  chip,  or  grass, 
or  straw  bleaching.  Jewellers'  stock,  Lamp  manufactories,  Lime  un- 
slacked,  Mathematical  or  Musical,  or  Optical  instrument  sellers,  or  Per- 
fumers' stock,  Morocco  manufactories.  Pictures,  Platers,  or  Plated-ware 
manufactories,  Prints,  Printers  of  newspapers.  Rag  stores,  Ship  chandlers. 
Silver  smiths'  or  Stationers'  stocks.  Soap-makers,  Spirits  of  turpentine,  / 

Stove  manufactories.  Tin  or  sheet-iron  workers.  Tobacco  manufactories, 
Tamers,  Toy-shop  keepers'  stock.  Upholstery  manufactories,  Varnish, 
Watch  makers'  stock,  Tools,  Window  or  Plate  glass,  unpacked. 

Special  Mem. — Bakers,  Bark-mills,  Blind-makers,  Brewers,  Brimstone- 
works,  Brass  founders.  Book-binders,  Cabinet-makers'  or  Carpenters'  or 
Coach-makers'  or  Chair-makers'  work-shops.  Chemists,  Cotton-mills,  Dis- 
tilleries, Dyers,  Fences,  Flax-mills,  Frame-makers,  Fulling-mills,  Grist-  ^ 
milli,  Oonpowder,  Hat  manufactories.  Houses  building  or  repairing.  Ink, 
or  I?ory  black,  or  Lamp  black  manufactories,  Livery  stables.  Lumber  or 
l^ogany  yards.  Malt-houses,  Metal  and  other  mills,  of  all  kinds,  Musical 
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instmment  makers,  Oil  miUs,  Oil  boiling-liouees,  Paper-mills,  Piazzas,  and 
Privies  of  wood,  Printers  of  books  and  jobbing,  Rope-makers,  Sash- 
makers,  Saw  or  Snuff-mills,  Ship-builders'  stock  in  the  jard.  Ships  or 
other  vessels  in  port,  or  their  cargoes,  or  when  building  or  repairing. 
Stables,  Steam-engines,  or  boats.  Sugar  refiners.  Tallow  melters  or  chand- 
lers, Tanners,  Tar-boiling  houses.  Theatres,  or  other  places  of  public  ex- 
hibHion.  Timber-yards,  Turpentine  manufactories.  Type-founders,  Varnish- 
makers,  Wool-mills,  and  generally  all  Manufacturing' establishments,  and 
all  Trades  requiring  the  use  of  fire  heat,  not  before  enumerated. 

Country  Houses. — Country  Houses  standing  detached  from  other  build- 
ings, will  be  insured  at  60  to  90  cents  per  one  hundred  dollars.  Bams 
and  Stables  in  the  country  at  85  cents  and  upwards. 


/ 


^^  Ships  in  port  or  tJieir  cargoes,  and  Ships  building  or  repairing,  may 
he  insured  against  fire,  and  vessels  and  merchandise  against  Inland  Naviga- 
tion and  Transportation  risks, 

488.  One  point  in  connection  with  the  Eagle  (456)  re- 
mains unexplained,  and  that  is  why  sums  exceeding  SIO^OOO, 
in  each  or  either  class  of  hazards^  should  be  charged  an  addi- 
tional premium.  The  same  provision  is  to  be  found  in  the 
policy  of  the  Assurance  Company  of  Virginia  (443),  where 
sums  from  $8,000  to  $14,000  paid  half  per  cent,  extra,  and 
from  $14,000  to  $20,000  paid  one  per  cent,  more  ;  whether 
more  than  the  extra  half  per  cent.,  or  more  than  the  original 
premium,  is  left  in  doubt. 

489.  This  extra  charge  for  larger  amounts — so  contrary 
to  all  modem  practice — had  its  origin  in  the  passage  of  a  law 
in  England,  A.  D.  1777,  by  which  the  stamp  duty  of  Jive 
shillings  upon  aU  policies  was  increased  to  eleven  shillings  on 
every  policy  of  jC  1,000  or  upwards  ;  and  in  1781  a  percentage 
duty  of  one  shilling  and  six  pence  upon  each  <£100  was  added. 
In  1797  these  stamp  duties  were  reduced  respectively  to  three 
and  six  shillings,  but  the  percentage  duty  was  in  1804  in- 
creased to  two  shillings  and  six  pence  per  <£100;  hence,  an 
additional  rate  was  charged  to  meet  this  tax  on  all  policies 
over  ^1,000.  In  transferring  the  table  of  classes  into  the 
American  policy,  this  feature  was,  like  other  equally  incon- 
gruous ones,  incorporated  into  it. 

490.  About  A.  D.  1860  the  form  of  classification  was 
considerably  extended  and  divided  into  two  genercd  clasaes. 
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The  first  class  embraced  not  hazardauSy  hazardous  No.  1, 
and  extra  hazardous  No.  1. 

The  second  class  embraced  hazardous  No.  2,  extra  hazard- 
ous  No.  2,  extra  hazardous  No.  3,  and  specially  hazardous. 

Nmnber  two  of  the  several  classes;  and  specially  hazardous^ 
referred  to  trades  and  occupations  more  particularly. 

This  extended  form  remained  in  use  until  the  adoption  of 
the  classes  of  the  National  Board  form  of  policy. 

CLASSES  OF  HAZARDS 

OP  THE  NATIONAL  BOARD  FORM  OF  POLICY. 

491.  CondUioTis  of  the  PoUey  :—Akt>  it  is  hebebt  undebstood  akd 
AOBSEO  by  and  between  this  company  and  the  afismed,  that  this  policy  is 
made  and  accepted  in  reference  to  the  foregoing  terms  and  conditions,  and 
to  the  classes  of  hazards  and  memoranda  print&i  on  the  ba^ck  of  this  policy, 
which  are  hereby  declared  to  be  a  part  of  this  contract,  and  are  to  be  used 
and  resorted  to  in  order  to  determine  the  rights  and  obligations  of  the  par- 
ties hereto,  in  all  cases  not  herein  otherwise  specially  provided  for  in  writing. 

FIRST  CLASS. 

NOT    HAZABDOUS. 

4M.  The  following  articles  of  mebchandise  are  considered  not  hazardous, 
but  are  limited  to  wholesale  stocks  only. 

Butter  and  Cheese,  Hides  and  Sole  Leather, 

Carpets,  Provisions, 

Dry  Ooods,  Foreign  and  Domestic,  Rice, 

exclusively  in  unbroken  and  on-  Sugar, 

opened  packages.  Threshed  Grain, 

Flour,  Tobacco— Plug  and  Twist,  in  boxes 
Fqib  and  Peltries  in  unbroken  pack-        or  kegs  (wholesale),  a, 

ages.  Whalebone, 
^Qrocers'  Stocks,  a.  See  Extra  Hazardous. 

^  This  is  not  understood  to  embrace  stocks  composed  mainly  of  Liquors. 

HAZABDOUS— No.  1. 

498.  The  following  goods,  wabes  and  iCEBCHAin>i8E,  are  considered 
hasMrdous,  but  do  not  increase  the  rate  of  the  building  or  its  other 
contents. 

Boots  and  Shoes  (wholesale),  includ-  Cotton  Yam, 

ing  India  rubber  Boots  and  Shoes,  Dry  Goods  (Importers'  and  Jobbers* 
Bristles  and  Hair  Cloth  (wholesale        stocks  of), 

stodLS  oOt  ^^^  Crackers,  in  packages, 

Cijpets  (retail  stocks  of).  Floor  Matting  (retail  and  wholesale 
Carriage  Trimmings,  stocks  of), 

Carriages  and  Sleighs,  Fruits  (wholesale  stocks  of)> 

Clothing  (wholesale  stocks  of)  ready  Furs,  unpacked, 

made.  Glass,  window,  in  boxes, 

Cordage,  Gunny  Cloth  and  Gunny  Bags, 

Corsets  (wholesale  stocks  of).  Hardware  (staple),  in  packages. 

Cotton  Baits  and  Wadding,  Hatters*  Furs  (stocks  ol). 
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Hat8  and  Caps  (wholesale  stocks  of), 

without  manafactoring, 
Hops,  in  bales. 
Indigo, 
Iron  ware,  wholesale  (also  stoves, 

tin  ware,  and  hollow  ware), 
Iron  GoodE,  ornamental,  japanned 

and  bronzed  (stocks  of). 
Leather— Morocco  and  Findings, 


Machinery  (stocks  of),  on  sale, 

Nails  (stocks  of). 

Paper  in  reams  and  straw  boards, 

Paper  Han^ngs  (wholesale). 

Pins  (stoclu  en), 

Saddlerj  and  Harness  (stocks  of), 

Salt, 

Sewing  Machines  (stocks  of), 

Trunks  (stocks  of). 


EXTRA  HAZARDOUS— No.  1. 

494.  The  following  trades  and  occdpationb,  goods,  wares  and  mer- 
chandise, are  considered  extra  hazardawi,  but  do  not  increase  the 
rate  of  the  building,  or  its  other  contents. 


Artificial  flowers, 
Artists'  materials. 
Auction  stores. 
Bandboxes  (stocks  of). 
Booksellers'  stocks. 
Boots  and  Shoes  (retail). 
Brushes  (stocks  of). 


Laces  and  Embroideries  (wholesale), 
Ladies'  and    Children's    furnishing 

goods  (entire  stocks  of), 
Imager  beer  saloons, 
Lampsellers'   stocks,  without  cam- 

phene,  burning  fluid,  spirit  gas,  or 

kerosene. 


Cabinet  ware,  without  manu&ctur-  Metals,  in  bars,  pig  or  tin  plate, 
ing,  repairing,  upholstering  or  Tar-  Military  Goods  (stocks  of), 
nishing.  Millinery  Goods  (wholesale  and  re- 
China,  unpacked,  tail,  stocks  of), 
Clothing,  ready-made  (retail  stocks  Needles  (stocks  of), 

of),  also  merchant  tailors'.  Optical    and    Mathematical   instru- 

Confectioners'  stocks,  ment  makers'  stocks, 

C^orks  (stocks  of),  Paper  Hangings  (retail  stocks). 

Dress  Trimmings  (entire  stocks  of).  Paper  Collars  (stocks  of). 


Perfumers'  stocks. 

Piano-fortes  in  ware-rooms. 

Porter  houses,  bar  rooms,  sample 

rooms,  and  retail  liquor  stores. 
Precious  stones. 
Ribbons  (entire  stocks  of). 
Sheet  iron  and  copper  ware  (retail). 
Shirt  manufactories  (without  iron- 

ing). 


Dry  Goods,  retail  (stocks  of), 
Earthenware,  unpacked, 
Extract  of  Wool, 
Fancy  Goods  (wholesale  and  retail, 

entire  stocks  of). 
Feathers  (stocks  of). 
Fishing  Tackle, 

Fringe  making,  by  hand  power. 
Fruits,  retail  (stocks  of), 
Furs,  cutting  and  sewing  of,  without    Silver  and  Plated  Ware, 

use  of  fire  heat.  Stationers'  stocks. 

Furriers'    and    hatters'  stocks,  un-    Steel  Pens  (stocks  of), 

packed.  Stoves,  retail  (stocks  of), 

Gentlemen's  furnishing  goods,  whole-    Straw  Goods  (wholesale  and  retail, 

sale  and  retail  (entire  stocks  of),  stocks  of), 

Gimps,  Fringes  and  Ladies'   Trim-    Tailors*  Trimmings  (entire  stocks), 

mings  (entire  stocks  of),  Teas,    Coffees    and    Spices    (retail 

Glass,  window  or  plate,  unpacked,  stocks). 

Glassware,  unpacked;  looking-glasses    Tin  and  hollow  ware  (retail), 

unpacked,  Tobacco — Leaf  and  Cut,  Cigars  and 

Hardware  and  Cutlery,  Snuff  (wholesale  and  retail). 

Hats  and  Caps  (retail),  without  man-    Umbrellas  and  Parasols  (wholesale 


ufacturing, 
Hoop  skirts  and  hoop  skirt  materials 

(entire  stocks  of). 
House  furnishing  goods,  retail  stocks 
Iron  (hoop,  sheet  and  rod). 
Jewelers'  and  Watchmakers'  stock. 
Kid  Gloyes  (entire  stocks  of). 


and  retail),  with  privilege  to  put 
together  and  finish  by  hand  only. 

Watchmakers'  tools, 

Watches,  in  packages,  as  imported. 

Worsteds  and  fancy  Wools  (impor- 
ters' stocks  of), 

Yankee  notions  (entire  stocks  of.) 


Ik 
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SECOND  CLASS. 

HAZARDOUS  —  No.  2. 

495.  The  following  trades  and  occupations,  goods,  wares  and  iceb< 
CHAN  DISS,  are  classed  hazardous,  and  require  an  additional  rate  to  be 
charged  apon  the  building,  and  all  its  contents,  of  not  less  than  10 
cents  per  f  100. 

Card  Printing  (by  hand  power),  Oakum,  in  bales, 
Drugs,  Dry,  in  packages  (importers'    Oil  (fish  and  vegetable), 

stocks  of).  Oil  Cloths  (stocks  oH, 

Flax,  in  bales,  Paints,  ground  in  oil. 

Flocks,  Pot,  Pearl,  and  Soda  Ashes, 

Grocers'  stocks  (retail),  Sail  making. 

Gum  copal.  Sisal  grass,  in  bales, 

Gum  shellac,  Sulphur, 

Gutta  Percha,  unmanufactured.  Tallow, 

Hemp,  in  bales.  Wines    and    Liquors,    in    packages 
India  rubber,  unmanufactured,  (importers'  stocks  of), 

Manilla  grass,  in  bales,  Whiskey,  in  barrels  (stocks  of), 
Men'  8  straw  hats  and  caps  (stocks  of).    Wool . 

EXTRA  HAZARDOUS— No.  2. 

496.  The  following  trades  and  occupations,  goods,  wares  and  mer- 
CDANDiBE,  are  classed  extra  hazardous,  and  subject  the  building  and 
the  contents  to  an  increased  charge. 

Agricultural  Implements,  including  Gas  Fixtures, 

Seedsmen's  stocks.  Gilding, 

Alcohol,  Gun  repairing, 

Apothecaries' stocks,  Gutta  percha  goods,  except  boots 
Asphaltum,  and  shoes, 

Baff  making  (cloth),  by  hand  power,  Hats  (straw,  grass  or  chip)  bleaching, 

Ba&eries,   with    ovens   outside    the  Hay  and  Straw,  pressed  in  bundles, 

building,  and  using  coal  only.  Hoop  skirt  manufacturing,  by  hand, 
Basket  selling,  without  fire  heat, 

Billiard  saloons  and  contents,  India  rubber  goods  (stocks  of),  except 
Blacksmith  shops,  boots  and  shoes. 

Block  and  Pump  making,  Lime,  unslacked  (stocks  of), 

Boot  and   Shoe  manufacturing,  by  Liquors,  in  glass,  unpacked, 

hand  power  only.  Liquors  in  glass,  with  privilege  of 
Bottling  cellars,  packing  and  unpacking, 

Brushmakers'  stocks.  Lithographers, 

Carving,  by  hand  power,  Looking   glasses   (stocks  of),  with 
Car  springs  (gutta  percha  or  India        privilege  of  packing  or  unpacking, 

rubl)er),  Map  mounting  and  varnishing, 

China,  or  earthen    or   glass  ware  Matches  on  sale  (stocks  of), 

(wholesale  and  retail  stocks  of).  Painters'  stocks, 

with  privilege  of  packing  or  un-  Paper  boxes  (stocks  of), 

packing.  Pawnbrokers'  stocks. 

Copperplate  Printing,  Percussion  caps. 

Coopers'  shops  (strappi  ng  boxes  only).  Picture-frame  j  oining. 

Corset  making,  Pitch, 

Cotton  in  bales,  Plumbing  and  pewtering, 

Daguerreotype  and  Photogr.  stocks.  Pocket-book  makers'  stocks, 

Daguerreotype    and    Photographic  Pocket-book  making  (without  use  of 

establishments,  fire  heat). 

Eating  houses.  Bags  in  bales. 

Electro-plating,  Refectories, 

Essential  Oils,  Resin, 

Gas  Fitting,  Restaurants, 
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Saddlery  and  liarnesB  manufactarliig.    Tin  or  sheet  iron  or  copper  working , 

Se^ar  inaking,  by  hand  power,  Tow,  ]n  bale*, 

Shi])  Cliandlery,  Turpentine, 

Silversmiths*  stocks,  Upholateren'  stocks, 

Spirits  of  Turpentine,  W  ine,  in  glass,  unpacked. 

Tar,  Wine  in  glass,  with    privilege   of 

Taverns,  packing  or  unpacking. 

fiPBCIALLT  HAZABDOUS— XO.  1. 

497.  The  following  goods,  wares  and  merchandise  add  to  the  rate  of  ihe 
building  and  ail  the  contents  not  less  than  fifty  ccnr«  iier  ^100,  and  to 
be  covered  must  be  specially  written  in  the  [x>licy,  except  the  ^  be 
pretixed,  in  which  case  no  additional  charge  is  requix^  on  the  building. 

Acids — Nitric,  sulphuric,  muriatic  Manilla  and  Sisal  grass,  unpacked, 

and  other  corrosive  acids,  Mungo, 

Cabin<'t  ware  (with  privilege  to  var-  **  Musical  instruments, 

nish,  u])hol8ter  and  repair).  Nitrate  of  soda, 

Campheue  on  sale,  Oiled  clothing  (stocks  of), 

Cotton  brtjkers'  samples.  Oils,  resin,  and  similar. 

Cotton  seed,  o  Pictures  and  Prints, 

Cotton,  loijse,  o  Printed  music, 

Cotton,  uiiimcked,  Kag  stores. 

Drug  ston*H,  with  privilege  of  com-  Rags  and  Paper  stock, 

pounding,  Saiti)etre, 

Druggists'  stocks  (wholesale).  Shoddy, 

Ether,  Tow,  unpacked, 

Fireworks,  o  Toys  (slio])keepcr8*  stocks  of). 

Flax  and  hemp,  unpacked.  Wood  and  willow  ware  (;iitockd  of), 

Lumber  Yards,  Wool  waste  (stocks  ol). 

SPECIALLY  nAZARDOUa— No.  2. 

499.  The  following  trades  and  occupations  add  to  the  rate  of  the  build- 
ing and  all  the  contents  not  less  than  fifty  cents  per  $100,  and  privilege 
for  nuch  occu}Mition  must  be  tcritUn  in  tJie  ijolicy. 

Bakeries,  ovens  within  the  building,  Houses  being  built,  altered  or  re- 

or  using  wood  or  shavings,  paired, 

Bookbinderies,  Ja])anning, 

Boot  and  shoe  manufactories  (with  Jewelry  manufactories, 

fire  heal).  Jewelry  case  manufactories. 

Box  repairing,  J  unk  shops, 

Breweries,  Lamp  manufactories. 

Brush  manufactories,  Lami>sellers'  stocks  (with  privilege 
Burning  fluid.  of  keeping  camphene  ur  kerosene), 

Coifee  and  spice  mills,  Laundries, 

Confectionery  manufactories.  Lime  Yards  and  Sheds, 

Cooi)erage  manufactories,  Livery  Stables, 

Fur,  silk  or  wool  hat  finishing  (with  Musical    instrument   manufactories 

use  of  lire  heat  to  steam  and  block        and  stocks, 

the  bodies).  Packing  buildings  and  yards, 

Qas  fixtures  manufactories,  ^  Paper  bag  manufactories. 

Gold  ])en  making.  Paper  box  and  band  box  making. 

Hair,  artificial  (manufactoriesx)f),  Perfumexy  manufacturing, 

Hat    and    cap    manufacturing   and  Pocket-book  making, 

finishing,  Printing  of  boolu  and  Job  printixig, 

Hemp,  un  packed,  Provisions    in    process    of     being 
Hoop  skirt  manufactories,  by  ma-        smoked, 

chinery  or  fire  heat,  Segai  manufactories. 
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T^pe  or  Btereotypo  foundries, 

Umbrella  manufactories, 

Upholstery  manufactories, 

window  shade  painting, 

And  generally  all  mills,  workshops 
and  manufacturing  establishments, 
and  all  trades  and  occupations,  re- 
quiring the  use  of  fire  heat,  not 
before  enumerated. 


SilveramithB*  manufactories, 

Smoke-houses, 

Spirit-gas  making  or  selling, 

Stave  yards. 

Steam  boilers  in  use, 

Stove  manufactories, 

Tlieatres  and  other  places  of  public 

exhibition. 
Tobacco  tnanufactories, 
Tnmk  making, 

Note.— 500  lbs.  Saltpetre  may  be  all  owed  with  Hazard<ms  or  Extra 
Hazardous  goods,  without  additional  charge. 

499.  In  the  case  of  Daniels  v.  Hudson  River  Fire  Ins. 
Co.,  12  Cosh.,  417,  the  court  saj : — 

"  In  this  case  the  policy  was  made  in  reference  to  the  terms  and  con- 
ditions annexed ;  but  the^e  were  referred  to,  not  as  conditions  precedent, 
but '  to  be  u^ed  and  resorted  to,  in  order  to  explain  the  rights  and  obliga- 
tions of  the  parties  hereto,  in  cases  not  heroin  otherwise  specially  pro- 
vided for.'  Hence  they  are  not  to  control  or  alter  any  express  provision  of 
the  contract,  or  become  parts  of  the  policy ;  but  they  are  statements  in  a 
collateral  document  which  both  parties  agree  to,  as  an  authoritative  exposi- 
tion of  what  they  both  understand  as  to  the  facts,  in  the  presumptive 
truth  of  which  they  contract,  and  the  relations  in  which  they  stand  to  each 
other.    They  are  not  warranties,  but  are  to  be  treated  as  representations." 


APPLICATION  AND  SURVEY. 

CALLED   ALSO  DECLARATION. 

500*   Condition  of  the  poUey :  '*  If  an  application,  sunrey,  plan  or* 
description  of  the  property  herein  insured  is  referred  to  in  this  policy,  soda 
application,  survey,  plan  or  description  shall  be  considered  a  part  of  this 
contract,  and  a  warranty  by  the  assured."    (478-1.) 

tSOl.  The  application  is  the  preliminary  atatement  made 
by  the  party  applying  for  insurance^  and  osually  consists  of 
oral  or  written  replies  to  inquiries,  verbal  or  writtenj  and  ex- 
pressly or  generally  referred  to  in  the  policy.    These  inquiries 
are   intended  to  cover  all  material  facts  or  circamstanceS| 
subject,  however,  to  the  principle  applicable  to  all  contracts, 
that  fraud,  by  either  party,  will  exonerate  the  other  from  his 
obligation,  if  he  so  elect. 

These  statements  are  made  by  the  insured  to  the  under- 
writer before  the  subscription  to  the  policy,  usually  upon  a 
printed  form  called  the  "  survey,"  which  is  held  to  be  a  trm 
plan  and  faithful  description  of  the  existing  condition,  valne, 
ownership,  and  occupancy  of  the  premises  to  be  covered,  or 
containing  the  subject  to  be  insured  at  the  time  of  th6  appli- 
cation, and  is  an  implied  agreement  that  the  facts  shall  con- 
tinue as  therein  represented  throughout  the  life  of  the  policy, 
any  material  change  therein  to  be  notified  to  the  insurer  and 
consent  therefor  indorsed  upon  the  policy,  by  which  the  in- 
surer is  enabled  to  judge  of  the  nature  and  value  of  the  risk, 
and,  as  such  representation,  is  made  the  basis  of  the  contract. 
503.  While  applications  in  detail  have  been  required  by 
the  terms  of  policies  for  many  years,  yet  it  was  not  until 
the  adoption  of  the  National  Board  form  of  policy  that  such 
applications,  surveys,  and  descriptions  were  made  a  part  of 
the  contract,  as  in  the  above-cited  condition.     (84,) 
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The  general  principles  governing  the  applicaiion  are  as 
follows : — 

MS.  The  applicant  must  make  true  answers  to  inquiries 
made  by  the  insurer,  respecting  circumstances  attending  the 
riak ;  but  when  questions  in  an  applicationy  partly  printed 
•nd  partly  written,  are  left  unanswered  by  the  appUcant,  and 
a  policy  is  issued  thereupon,  it  is  a  waiver  on  the  part  of  the 
xmderwriter  of  such  answers. 

504.  Written  answers  by  the  insured  to  written  inter- 
rogatories put  by  the  underwriter,  and  referred  to  in  the 
poUcy,  are  part  of  the  written  contract,  to  the  effect  to  which, 
and  for  the  purpose  for  which  they  are  so  referred  to,  whether 
as  warranties  or  representations,  or  mere  descriptions  of  the 
tnbject. 

505.  The  verbal  or  oral  acceptance  of  an  application  by 
the  company,  when  dtdy  signed  by  the  applicant^  would,  under 
the  rulings  of  the  courts,  make  such  application  a  contract  of 
insurance,  in  the  absence  of  any  law  requiring  such  contracts 
to  be  in  writing. 

506.  An  application  is  held  to  be  the  act  of  the  appli- 
<^t ;  and  when  the  conditions  of  the  policy  require  that  the 
applicant  shall  be  bound  by  his  application^  he  is  affected  by 
*ny  omission  in  it  by  the  agent,  even  when  the  latter  is  agent 
for  both  parties.     (133S.) 

50y.  One  who  accepts  a  policy  of  insurance  in  which  it 
u  declared  to  be  made  and  accepted  upon  an  application  on 
fiio  in  the  company's  office,  is  thereby  precluded  from  denying 

^t  the  Application  is  his. 

Held:  That,  by  signing  an  application,  the  aBsuied  makes  it  his,  and 
p^i&es  responsible  for  the  statements  therein  contained ;  and  evidence  is 
^acompetent  to  show  a  knowledge  on  the  part  of  the  agent  of  facts  mis- 
'^P'MeQted  or  concealed  in  the  application. 

W8.  Where  a  policy  referred  to  the  application  "  for  a 
more  full  and  particular  description,  and  formiDg  a  part  of 
^^  policy,''  and  declared  that  the  policy  was  made  and  ac- 
cepted in  reference  to  the  terms  and  conditions  therein  con- 
ned and  thereto  annexed,  which  were  declared  to  be  a 
16 
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part  of  the  contract.     Held  :  "  That  by  force  of  such  refer^ 
ence  the  application  was  made  a  part  of  the  contract." 

509.  The  insured  is  responsible  for  the  truth  of  repre^ 
sentations  made  in  his  application^  if  signed  by  his  agent^ 
although  his  agent  signed  it  in  blank^  and  left  it  to  be  fillei 
up  by  the  company  or  one  of  its  officers,  unless  the  jur^r 
should   find   that  the   company  had   exceeded   the  implied 
authority  conferred  by  the  insured  sending  the  application  in. 
blank.    The  signature  and  authority  of  the  agent  of  the  insured 
being  admitted^  any  evidence  to  show  that  it  was  not  the  in- 
sured's application  would  be  incompetent^  as  it  is  a  general 
rule  of  common  law^  that  the  delivery  of  an  instrument  in 
writing  containing  a  blank^  by  the  party  by  whom  it  was  exe- 
cuted, to  the  party  entitled  to  receive  it,  is  an  implied  authority 
to  the  latter  to  fill  the  blank  at  his  own  discretion,  according 
to  the  purpose  for  which  it  was  intended,  and  in  consistency 
with  the  general  scope  and  design  of  the  instrument. 

510.  A  mere  reference  to  an  application  does  not  make 
it  a  part  of  the  contract,  unless  expressly  so  stated  in  the 
policy  ;  nor  does  a  mere  indication  in  the  policy,  of  the  place 
where  the  application  could  be  found  on  file,  make  it  a  part 
of  the  contract. 

To  make  an  application  a  part  of  the  contract,  there  must 
be  an  express  stipulation  that  the  policy  was  made  and  ac- 
cepted in  reference  to  such  application. 

SI  1.  Where  reference  was  made  to  a  Survey  No.  — ,  on 

file  in  the  office  of Insurance  Company,  and  the  policy 

contained  the  usual  conditions  of  warranty^  etc.,  as  to  the 

statement  therein  contained — 

ELeld  :  That  the  survey  referred  to  cannot  be  rejected  and  the  reddoe 
of  the  poUcj  npheld,  npon  the  ground  that  the  plaintiff,  when^  he  received 
the  policj,  sappofled  that  it  was  another  and  different  paper,  which  had 
been  filed  in  the Office,  to  which  a  reference  was  made  in  the  contract. 

519.  The  courts  have  ever  been  inclined  to  view  the 
stipulations  contained  in  applications  very  leniently^  and  to 
substitute  the  spirit  of  the  contract  for  the  letter,  usually 
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<3eclining  to  extend  the  effect  of  any  statement,  written  or 
oral,  even  when  made  a  warranty^  to  the  prejudice  of  the  in- 
^-aredy  when  no  fraud  or  misrepresentation  is  apparent. 

SI 3.  Applications^  as  regarded  by  the  courts,  may  be 
c^Iassed   as  representations   and   warranties,   and   these, 
i,  are  affected  by  misrepresentation^  concealment^  frattd^ 
id  materiality. 


REPRESENTATION. 

51 4.  A  representationy  in  fire  insurance,  is  the  com- 
iK2.Yiiiication  of  a  fact,  or  the  making  of  a  statement,  by  one  of 
^b.^  parties  to  the  other,  tending  to  influence  his  estimate  of 
*t^^  character  and  degree  of  the  risk  to  be  insured  against, 

is  to  be  construed  according  to  the  fair  and  obvious  im- 

of  words  ;  and  is  equivalent,  not  only  to  an  express  state- 

°^^ait  of  present  facts,  but  also  of  all  the  inferences  naturally, 

^^"^ously,  and  necessarily  arising  from  it.     It  may  be  an 

^*i  or  written  statement,  or  may  be  by  mere  implication ; 

^      the  policy   itself,  by  a   separate  writing,  or  by  words 

'I^^^len.     But  to  be  binding  it  must  be  material,  and  to  dis- 

^    *^  Tge  the  underwriter  must  be  /a&e,  wholly  or  partially,  in 

or  in  the  event. 

515.  When  the  insured  represents  a  fact  without  know- 
it  to  be  true,  he  takes  tfie  risk  of  it  upon  hiynself. 

51 6.  When  a  representation  is  qualified  by  the  expres- 

"^^^^  that  the  facts  are  such,  "  to  the  best  of  his  knowledge  and 

^^i^,"  if  it  turn  out  incorrect,  it  will  not  avoid  the  policy, 

^"^^88  fraudulently  made ;   but  such  statement  will  be  con- 

•^^^red  fraudulent,  whether  knowingly  made  contrary  to  the 
^ts,  or  in  ignorance  of  them,  and  without  reasonable  grounds 
t^  the  belief. 

51 7.  Representations  are  affirmativCy  promissory j  and 
iSfw^toryj  as  well  as  material  and  immaterial. 

SI  8.  Avtirmative  :  As  that  the  fact  is  as  represented  at 
tie  time  the  statement  is  made.  A  positive  affirmative  repre- 
Mitation  of  material  factSj  in  respect  to  the  fdture,  is  in  effect 
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a  stipulation  that  they  shall  be  substantiaDj  as  stated,  and  that 
the  non-ftilfillment  of  such  representations  will  defeat  the  policy 
if  it  occur  prior  to  or  simoltaneonsly  with  the  commencement 
of  the  risky  or  be  a  ground  of  forfeiture  if  afterwards. 

SI 9.  Prohissort:  As  that  it  shall  remain  substantially 
BO  during  the  continuance  of  the  risk,  so  far  as  may  depend 
upon  the  insured.  Promissory  representations  of  material 
factS;  so  made  and  referred  to  in  the  policy^  usually  have  the 
effect  of  express  warranties^  and  come  under  that  head ;  but  in 
case  of  a  written  promissory  representation^  referred  to  in  the 
policy  as  a  representation^  a  substantial  compliance  will  suffice. 

*^  Falsehood  in  the  affirmation  prevents  the  contract  firom 
ever  having  any  life  :  breach  of  promise  could  only  bring  it  to 
a  premature  end." 

S90.  ExECUTORT :  As  that  something  therein  shall  take 
effect  upon  a  future  contingency^  during  the  life  of  the  policy. 
Thus,  representations  that  certain  material  additions  or 
changes  and  improvements  shall  be  made;  if  precise  and  de- 
finite as  to  time  and  circumstance,  are  binding  upon  the  in- 
sured ;  and  the  burden  of  proving  compliance  with  such 
representations  lies  with  the  insured,  and  the  burden  of 
proving  a  breach  thereof  is  not  with  the  insurer.  They  are 
positive  engagements  that  certain  material  facts  shall  or  will 
exist ;  and  unless  facts  take  place,  substantially  correspond- 
ing with  those  specified,  the  insurer  will  not  be  liable  under 
the  policy. 

SiStl.  It  is  a  first  principle  in  the  law  of  insurance  that, 
on  all  occasions  where  a  representation  is  material^  it  must  be 
complied  with. 

When  a  positive  representation  relates  to  a  future  fact, 
which  is  material^  it  is  just  as  binding  as  a  warranty,  although 
not,  in  all  cases,  as  strictly  construed. 

S33.  A  representation  is  material  when  there  is  an 
affirmation  or  denial  of  some  fact,  or  an  allegation  which 
plainly  leads  the  mind  to  an  inference  of  a  fact. 
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533.  An  IHHATBRIAL  representation  is  one  having  no 
inch  tendency. 

The  facts  as  to  materiality  or  immatericUity  of  a  representa* 
tion  are  for  the  jury. 

S*)ft.  Thongh  it  is  not  requisite  that  a  representation 
should  be  in  writings  it  is  usually  so  made,  or  it  is  reduced  to 
writing  by  consent  of  the  parties  at  the  time  of  being  made. 
Mr.  Phillips  says : — 

"  It  is  for  the  mataal  benefit  of  the  parties  that  it  shoald  be  in  writing, 
M  it  induces  caution  and  deliberation,  and  saves  parties  from  forgetfolness, 
Uid  mistakes  of  witnesses  and  errors  of  brokers  and  clerks." 

335.  Representations  usually  form  no  part  of  the  policy,, 
bat  are  simply  collateral  to  the  contract,  and  invalidate  it 
only  upon  the  ground  of  fraud ;  that  is,  it  must  be  false,  as 
well  as  material  to  the  risk.  Yet,  a  written  representation 
may  be  referred  to  in  the  policy  in  such  a  manner,  or  may 
be  of  such  a  matter  as  to  require  as  strict  a  conformity  of  the 
facts  to  the  statement,  and  compliance,  as  if  it  were  an  ex- 
press, specific  warranty  in  the  policy. 

336.  Representations  must  be  substantially  complied  with, 
however,  in  all  cases,  and,  to  this  extent,  are  conditions  pre- 
cedent ;  but  an  exact  and  literal  compliance  is  not  necessary 
to  recover,  as  in  a  warranty.  They  admit  of  variations  and 
modifications,  and  do  not  invalidate  the  policy  unless  mate- 
^y  wrong,  and  the  risk  is  greater  than  represented,  or  fraud 
w  evident.  If  false,  however,  in  material  facts,  whether 
through  ignorance  or  design,  the  policy  is  void. 

397,  A  statement  of  an  expectation^  opinion^  or  belie/y  is 
not  a  representation,  and  will  not  affect  the  contract,  though 
the  fact  prove  otherwise,  if  the  statement  be  honestly  made. 

898.  The  applicant  need  represent  to  the  insurer  only 
>nch  facts  as  relate  to  and  are  material  to  the  risk  ;  nor  is  he 
required  to  make  representations  of  any  circumstance  which 
i*  provided  for  by  the  express  stipulations  of  the  policy. 

339.  In  cases  of  ambiguity  or  doubty  the  courts  hold  sq 
lonch  of  the  application  as  is  not  specifically  declared  to  ba 
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a  warranty  to  be  a  representation  only,  and  as  f%^  as  possible 
sucb  stipulations  are  taken  out  of  the  category  of  warranties 
and  some  less  stringent  term  applied  to  them. 

530.  Where  a  representation  is  ambiguous  and  obscure, 
the  construction  will,  depend  upon  the  obviousness  of  such 
ambiguity  or  obscurity.  If  there  be  no  fraud  on  the  part  of 
the  insured,  and  a  fact  is  imperfectly  represented,  yet  is  so 
represented  as  obviously  to  suggest  further  inquiry  on  the 
part  of  the  insurer,  the  representation  is  sufficient.  And  when 
a  sufficient  representation  is  thus  made  to  put  the  underwriters 
upon  inquiry  for  further  information,  if  they  wish  for  it,  and 
they  neglect  to  make  such  inquiry,  they  are  bound  by  the 
policy.     (615.) 

531.  A  representation  affects  only  the  contract  to  the 
making  of  which  it  has  reference,  and  once  made  to  a  pro- 
posed insurance  continues  to  be  binding,  unless  it  is  subse- 
quently revoked  or  modified  before  the  policy  is  executed. 

S39.  Under  the  recent  Jaw  of  Maine — 

(Sec.  19.)  Statements  of  description  and  value  are  repretentations,  and 
not  warranties.  No  omissions,  concealments  or  mistakes,  by  the  insured , 
shall  prevent  his  recovery,  unless  fraudulent  or  increasing  the  risk. 

ORAL   REPRESENTATIONS. 

tS3!l.  Oral  representations  are  sometimes  made  in  lieu 
of  written  ones ;  while  a  representation  may  be  more  certainly 
and  precisely  proved,  if  in  writing,  yet  it  will  have  its  full 
effect  and  force,  as  far  as  proven,  if  only  oral.  Gray,  J.,  says : — 

"  A  representation  that  a  fact  now  exists  may  be  either  oral  or  toriUen; 
for,  if  it  does  not  exist,  there  is  nothing  to  which  it  can  apply.  But  an  oral 
representation  as  to  a  future  fact,  honestly  made,  can  have  no  effect ;  for  it  is 
a  mere  statement  of  an  expectation.  Subsequent  disappointment  will  not 
prove  that  it  was  untrue  ;  and  if  it  is  a  promise  that  a  certain  state  of  facts 
shall  exist  or  continue  during  tbe  term  of  the  policy,  it  ought  to  be  em 
bodied  in  the  written  contract. 

Hence,  verbal  declarations  may,  by  a  provision  in  the  policy, 
be  made  to  form  directly  a  part  of  the  contract.     (1393.) 

S34.  An  application  for  insurance,  made  at  the  office  of 
the  company  or  its  agency,  and  duly  entered  upon  the  memo- 
randum or  order  book,  would  be  considered  as  evidence,  as 
far  as  it  represented  the  facts  and  could  be  proven.    (1409.) 
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535.  "W^ere  it  was  agreed  that  ^^  smoking  should  be 
strictlj  prohibited  in  and  about  the  premises/'  and  the 
insured  swears  that  he  prohibited  smoking  in  and  about  the 
hilding.  * 

Held  :  That  this  was  a  literal  compliance  with  his  part  of  the  agreement 
to  prohibit  smoking.  In  the  case  of  the  Insurance  Company  of  North  Amer- 
ica M.  McDowell,  50  111.,  121,  it  was  stated  in  answer  to  a  question  pro- 
Doiinced  to  the  assured,  and  which  became  a  part  of  the  conditions  upon 
which  the  policy  was  issued,  that  smoking  was  not  aUotoed.  And  it  appears 
there  had  been  smoking  by  some  of  the  employees  about  the  mill,  but,  as 
ioon  as  the  attention  of  the  insured  was  called  to  the  fact  that  it  was  con- 
trary to  the  terms  of  the  policy,  he  forbid  it,  and  put  up  a  notice  that  it 
was  not  allowed. 

936.  It  was  then  held  that,  in  such  a  case,  the  insured  only  undertakes 
that  he  will  not  himself  do  the  act,  or  allow  others  to  do  so,  if  by  reasonable 
precaution  he  can  prevent  it.  In  this  case  appellee  prohibited  smoking,  and 
there  is  no  evidence  that  he  had  any  notice  that  his  orders  had  been  disre-  ' 
g&Tded,  80  as  to  require  him  to  resort  to  other  and  more  energetic  steps  for 
its  prevention.  He  did  not  agree,  that  if  there  should  be  smoking  in  or 
^^  the  bitUdings  that  the  policy  should  be  void.  He,  or  any  man  that  is 
at  all  qaalifiei  to  transact  tne  most  ordinary  business  would  not  enter  into 
•och  an  engagement,  as  strangers  and  others,  over  whom  he  had  no  control, 
were  liable  to  smoke  about  tne  building  Had  the  evidence  shown  that 
*^  OTdeni  were  disregarded,  and  it  had  come  to  his  knowledge,  then 
^  difl^rent  question  would  have  been  presented  for  our  consiaeration. 
But  the  jury  were,  under  the  evidence  before  them,  warranted  in  finding 
that  appellee  had  used  reasonable  efforts  to  prevent  smoking  in  and  about  the 
Wildings, 

837.  Where  the  question  was  asked  in  the  application^ 
How  is  the  building  warmed  ?  "  ^^  If  any  stoves  and  pipes, 
kow  are  they  secured  f  "  The  answer  was,  '^  No  stoves  used.'' 
The  insured  agreed  in  the  application  that  "  if  any  untrue 
*^^er  was  given  therein,  then  the  insurance  was  to  be  void, 
^d  the  policy  of  no  eflfect."     The  court  say  : — 

"  It  is  not  contended  that  the  buildings,  or  acy  part  of  them,  were  then 
^^^'^^'f^  by  a  stove,  but  that  one  was  subsequently  used  for  the  purpose,  and 
that  this  representation  was  a  continuing  one,  and  was  a  warranty  that  a 
•^  wmld  not  be  used  for  warming  purposes" 

^39,  **  In  the  case  of  Schmidt  v.  The  Peoria  Fire  and  Marine  Insur- 
*^  Company,  41  111.,  295,  a  similar  representation  was  held  not  to  be  a 
^^A^utn^  warranty  that  there  should  be  no  fire  In  the  tannery  except  un- 
^  the  boiler,  as  represented  during  the  life  of  the  policy,  but  only  a  repre- 
^^^fiUm  of  the  condition  of  the  property  at  the  time  the  policy  was  issued, 
^e  will  not  give  a  forced  construction  to  language  to  enable  a  party  to 
enforce  a  forfeiture,  but  rather  adhere  to  the  natural  import  of  the  words 
^^  In  this  case,  the  questions  and  answers  are  in  the  present  and  not  in  the 
M^re  tense.  The  use,  then,  of  the  stove  was  not  a  breach  of  the  warranty. 
Bat,  if  used  recklessly,  it  might  be  regarded  as  increasing  the  risk,  o  o  o 
*nd  it  was  for  the  j  ury  to  say  whether  it  was  used  in  a  grossly  negligent 
i^^oer,  and  they  have  found  it  was  not." 
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UKDEB  RE-INSURANCE. 

« 

S30.  The  rales  in  regard  to  representations  applj  as  well 
to  re-insurance  as  to  original  insurance^  and  have  a  faroader 
application  in  one  respect,  for  the  original  insured  is  not 
hound  to  make  any  representations  as  to  his  own  character^ 
whereas  the  re-insured  is  hound  to  communicate  facts  within 
his  knowledge  in  relation  to  the  character  of  the  original 
insured^  material  to  the  risk,  and  tending  to  enhance  the 
premium.     (1056.) 

WARRANTY. 

t(40.  There  are  few  distinctions  in  the  law  of  insurance 
more  significant  and  material,  than  that  which  subsists  between 
a  representation  and  a  warranty.  They  differ  in  the  mode,  not 
in  the  duty  of  performance.  A  representation  is  a  part  of  the 
preliminary  proceedings  which  propose  the  contract, — a  tear- 
ranty  is  part  of  the  completed  contract.  The  latter  must  be 
strictly  and  literally  complied  with,  while,  with  the  former,  if 
complied  with  equitably  and  substantially^  it  will  be  sufficient. 

S41.  It  is  difficult,  in  many  cases,  to  distinguish  what 
phraseology  makes  a  warranty  from  what  is  only  a  representee 
tionj  and  the  phraseology  which  will  make  either  from  what  is 
only  description  to  identify  the  subject  insured.  And  when  a 
provision  has  been  construed  to  amount  to  a  warranty y  or  to 
merely  a  representation^  it  is  still  difficult,  in  many  cases,  to 
distinguish  what  is  a  '^  literally ''  true,  or  strictly  accurate  state- 
ment of  the  facts  from  one  that  is  only  substantially  true. 

S49,  Every  statement  in  the  policy  is  not  necessarily  a 
warranty.  To  be  such,  it  must  relate  to  the  risk,  and  contain 
something  more  than  facts  incidentally  expressed  or  introduced 
by  way  of  recital,  or  to  identify  the  subject  insured,  and  not 
purporting  on  the  face  of  the  policy  to  be  stipulations.  (499.) 

tS43.  The  party  warranting  undertakes  that  the  matter  is 
such  as  he  represents  it,  and  unless  it  be  so,  whether  it  arise 
from  fraud,  mistake,  or  negligence  of  an  agent,  or  otherwise. 
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then  the  contract  is  not  entered  into ;  there  Ia,  in  realitj,  no 
contract. 

tS44.  Warranty  always  forms  part  of  the  policy  when  so 
Appearing  upon  the  face  of  the  contract,  and  is  a  stipulation 
that  the  facts  are  such  as  represented;  upon  the  literal  truth  of 
which  the  entire  contract  depends.  Hence,  a  literal  compli- 
ance with  the  terms  of  a  warranty ,  and  not  merely  a  substan- 
tial one,  can  be  exacted.  It  cannot  be  deviated  from  in  the 
smallest  particular,  whether  material  or  immaterial  to  the  risk, 
without  voiding  the  policy. 

S4tl.  When  statements  are  made  with  the  qualification 
that  ^'  they  are  true  so  far  as  knoum  to  the  applicant  and  mate- 
rial  to  the  risif^^  it  is 

Hbld  :  "  That  sach  statement,  though  in  terms  a  warranty ^  most  be  of  a 
matter  material  to  the  risk,  and  that  the  insured  knew  of  its  falsity  at  the 
time,  or  the  validity  of  the  policy  will  not  be  affected  thereby." 

946.  It  is  perfectly  immaterial  for  what  purpose  a  tvar- 
ranty  is  intended  ;  no  contract  exists  unless  the  thing  warrant- 
ed is  literally  performed. 

547.  The  materiality  of  the  thing  warranted  to  the  risk 
is  not  important ;  compliame  with  it  is  a  condition  precedent 
to  recovery  upon  the  contract.  But  when  the  insured  war- 
rants facts  ^^  as  far  as  material^^^  the  materiality  is  important ; 
but  a  strict  compliance  ought  to  operate  in  favor  of,  as  well  as 
adverse  to,  the  insured,  whenever  he  can  bring  himself  within 
the  terms  of  it. 

348.  If  a  warranty  be  intended  to  mislead,  it  is  a  fraud ; 
&  Warranty  being  false,  there  is  no  contract,  inasmuch  as  a 
^^nanty  affirms  the  truth  of  the  facts  it  embraces,  and  as  a 
necessary  consequence,  the  falsehood  of  the  allegation  is  an  in- 
tentional fraud,  whether  the  warranty  be  express  or  implied. 

549.  Stipulations,  though  having  the  character  of  war- 
^^ies  and  conditions,  are  to  be  reasonably  construed  in  refer- 
®iice  to  the  subject-matter,  and  not  captiously  nor  merely  lit- 
^y,  the  spirit  of  the  contract  and  not  the  letter  being  duly 
considered. 


l\ 
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550.  ^^  Warranties  are  not  created  or  extended  by  con- 
straction;  they  must  arise,  if  at  aU,from  the  fair  interpreta- 
tion  and  clear  intendment  of  the  words  used  by  the  parties." 

551.  The  intentions  of  the  parties  warranting,  except  as 
to  the  meaning  of  the  words  used,  cannot  be  inquired  into. 
The  courts,  nevertheless,  will  look  closely  to  the  intention  of  a 
warranty  J  and  will  not  construe  it  more  strictly  than  it  reaDy 
imports.  The  construction  of  the  language  will  be  determined, 
as  in  other  cases,  by  usage  and  common  acceptation. 

Warranties  are  either  express  or  implied, 

SS3.  Express  warranty  is  a  particular  stipulation  intro- 
duced into  the  written  contract  by  agreement  of  both  parties, 
and  usually  appears  in  the  form  of  a  condition  of  the  policy 
stipulating  that  certain  facts  are  or  shall  be  true ;  or  certain 
acts  have  been,  or  shall  be  done  by  the  insured,  who  ratifies 
the  stipulation  by  the  acceptance  of  the  policy. 

An  express  warranty  or  condition  is  always  part  of  the  pol- 
icy ;  but,  like  any  other  part  of  an  express  contract,  may  be 
written  on  the  margin,  or  contained  in  proposalaor  documents 
expressly  referred  to  in  the  policy,  and  so  made  a  part  of  it. 

A  non-compliance  with  an  express  warranty  that  certain 
things  shall  be  done  by  a  certain  time,  does  not  vacate  the 
contract  from  the  commencement  of  the  risk,  but  only  from 
and  after  such  non-compliance. 

553.  Where  insured  property  was  described  as  "  to  be 
occupied  as  three  stores,  hut  not  as  coffee-houses/*  and  it  was 
proven  that  before  and  at  the  time  of  the  fire,  one  of  the  ten- 
ements was  occupied  as  a  coffee-house,  though  the  fire  origin- 
ated in  the  next  tenement — 

Held  : ''  That  although,  as  a  general  mle,  words  of  description  in  a  poli- 
cy woold  not  be  considered  words  of  warranty,  yet  the  use  of  the  negative 
words, '  not  to  he  used/  left  no  room  for  that  constraction ;  and  that  those 
words  must  be  construed  as  words  of  warranty." 

554.  In  express  warranties  the  acts  of  agents  and  servants 
are  imputed  to  the  insured. 
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SSSm  IifPLiED  WARRANTY  is  an  agreement  not  expressed 
in  the  policy,  but  which  necessarily  results  from  the  nature  of 
the  contract;  or  is  presumed  from  the  fact  of  effecting  the  in- 
surance. 

Matters  of  implied  agreement  in  the  policy  need  not  be 
represented  by  the  insured  in  the  first  instance,  but  he  is 
bound  to  make  answers  to  inquiries  by  the  underwriters  relat- 
ing to  matters  of  implied  warranty  ;  and,  though  no  such  in- 
quiries be  made,  still,  if  the  insured  voluntarily  make  repre- 
sentations of  that  description,  he  will  be  bound  thereby,  and 
the  policy  will  be  void  unless  they  are  substantially  true. 

As  far  as  a  representation  extends,  an  implied  warranty 
ceases. 

SS6.  The  rule  which  prevails  upon  the  sale  of  property, 
that  a  warranty  does  not  extend  to  defects  which  are  known 
to  the  purchaser,  does  not  apply  to  warranties  contained  in 
contracts  of  insurance. 

887.  ^^  If  by  any  words  of  reference  the  stipulations  in 
another  instrument,  such  as  a  proposal  or  application^  can  be 
construed  a  warrantyj  it  must  be  such  as  to  make  it,  in  legal 
effect,  a  part  of  the  policy." 

558.  An  application  becomes  a  warranty  only  when  writ- 
ten or  dictated  and  signed  by  the  applicant^  or  his  authorized 
agent  for  him,  and  must  be  referred  to  in  the  policy,  and  there 
made  a  warranty  and  a  part  thereof.  A  mere  reference  in  the 
policy,  by  way  of  recital  or  otherwise,  to  a  survey  furnished  by 
the  insured,  for  a  description  of  a  building  insured,  does  not 
make  it  a  part  of  the  policy,  so  as  to  require  precise  accuracy 
and  conformity  to  the  description  as  in  a  warranty^  a  substan- 
tial conformity  will  suffice.  But,  if  such  survey  be  referred 
to  "  as  forming  a  part  thereof,'^  it  becomes  a  warranty. 

889.  A  warranty  need  not  necessarily  be  expressed  in 
any  particular  form  of  words,  if  reasonably  explicit. 

560.  Where  the  stipulations  of  the  policy  required  that 
the  insured  should  ^^  keep  eight  buckets,  filled  with  water,  on 
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the  first  floor,  when  the  machinery  was  run,  and  four  in  the 
basement,  by  the  reservoir,  ready  for  use  at  all  times,  in  case 
of  fire ''— 

Held  :  "  That  a  reasonable  constmction  of  this  clause  reqalred,  that 
whilst,  from  freezing  or  unaroidable  causes,  a  literal  compliance  with  the  war- 
ranty  might  have  }^n  impossible,  and  could  not  have  been  in  the  contem- 
plation of  the  parties,  still  it  was  incumbent  on  the  asHured  to  show  that 
the  required  number  of  buckets,  in  good  and  serviceable  condition,  were  at 
the  places  designated  in  the  agreement,  ready  for  instant  use.  This  being 
the  requirement,  it  devolved  upon  the  assured  to  prove  that  he  had  com- 
plied therewith/'    (173,  !•••) 

501.  In  case  of  a  warranty y  the  burden  of  proof  is  upon 
the  party  seeking  indemnity. 

S03.  In  case  of  a  representation^  the  burden  is  upon  the 
defendant. 

GENERAL   WARRANTY. 

563.  Condition  of  the  poliey,—"  And  it  is  hebbbt  UNDERarrooB  and 
AGREED,  bj  and  between  this  company  and  the  assured,  that  this  policy  is 
made  and  accepted  in  reference  to  the  foregoing  terms  and  conditions,  and 
to  the  classes  of  hazards  and  memoranda  printed  on  the  back  of  this  policj, 
which  are  hereby  declared  to  be  a  part  of  this  contract,  and  are  to  be  used 
and  resorted  to  in  order  to  determine  the  rights  and  obligations  of  the  par- 
ties hereto,  in  all  cases  not  herein  otherwise  specially  provided  for  in  writ- 
ing."   (4T9.) 

564.  The  effect  of  the  foregoing  condition  is  to  put  all  of 
the  stipulations  of  the  policies  upon  the  footing  of  warranties. 
The  contract  is  made  and  accepted  with  reference  to  them, 
and  any  failure  to  comply  with  any  of  the  essential  particulars 
will  void  the  contract.  See  Premium  (^88)  for  a  case  in 
point. 

S05.  On  the  other  hand,  when  a  policy  contained  thi^ 
stipulation,  the  court  say : — 

"  In  this  case  the  policy  was  made  in  reference  to  the  terms  and  condi- 
tions annexed ;  but  these  were  referred  to,  not  as  conditions  precedent,  but 
'  to  be  used  and  resorted  to,  in  order  to  explain  the  rights  and  obligations  of 
the  parties  hereto  in  cases  not  herein  otherwise  specially  provided  for.' 
Hence,  they  are  not  to  control  or  alter  any  express  provision  in  the  cob- 
tract,  or  become  parts  of  the  policy ;  but  they  are  statements  in  a  collateral 
document,  which  both  parties  agree  to  as  an  authoritative  exposition  of  what 
they  both  understand  as  the  Ci^ts,  in  the  presumption  and  truth  of  which 
they  contract,  and  the  relations  in  which  they  stand  to  each  other.  They 
are  not  toarrantiee,  but  are  to  be  treated  as  representations.  Where  there  is 
any  room  for  construction,  the  leaning  of  all  courts  is,  to  hold  stipulations 
to  be  representations,  rather  than  warranties.''    (4M^,) 
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DIAGRAMS. 

566.  Where  the  condition  of  the  policy  provided  that 
representations  should  be  deemed  warranties,  and  the  insured;  in 
reply  to  a  question  as  to  adjacent  buildings,  said,  "  See  dior- 
gramJ^  Held  :  *^  That  there  was  no  warranty  of  the  correct- 
ness of  the  diagram." 

MISREPRESENTATION. 

567.  CandiHoM  of  the  poliey.—** And  any  false  representation  by  the 
aiBored  of  the  condition,  situation  or  occupancj  of  the  property,  or  any 
omission  to  make  known  every  fact  material  to  the  risk,  or  any  over-yal- 
vation  or  misrepresentation  whateyer,  either  in  a  written  application  or 
otherwise,    o    o    o    then  this  policy  shall  be  yoid."    (47§,  1.) 

568.  The  question  of  misrepresentation  (suggestio  falsi) 
usually  has  reference  to  the  insured,  because  the  facts  are 
known  to  him  only,  and  the  insurance  is  made  upon  his  state- 
ments mostly  or  wholly,  and  he  is  therefore  under  stringent 
obligations  to  make  a  fair  disclosure  of  attendant  circimi- 
stances.  Tliis  doctrine  is  equally  applicable  to  the  under- 
writer in  certain  cases.     (1S6S.) 

569.  A  misrepresentation  is  the  assertion  of  a  material 
fact,  which  the  insured  knows  to  be  false ;  or  which  he  makes 
in  an  unqualified  manner  without  knowing  whether  it  be  true 
or  not. 

570.  K  misrepresentation  will  void  the  policy  as  s^  fraud j 
but  not  as  a  part  of  the  agreement,  as  in  case  of  a  warranty ; 
and,  to  render  a  policy  void,  it  must  not  only  be  /a&e,  but  it 
must  be  material^  either  in  relation  to  the  rate  of  premium,  or 
as  offering  a  false  inducement  to  the  underwriter  to  take  the 
risk  at  aU. 

571.  A  r^resentation  is  false  when  it  fails  to  correspond 
with  the  facts  that  it  affirms  or  stipulates ;  hence,  its  falsity 
is  either  intentional  or  accidental. 

573.  When  an  applicant  for  insurance  represents  that 
the  risk  has  been  accepted  by  other  companies  at  a  rate 
named,  when,  in  fact,  no  such  acceptance  had  been  agreed  for, 
or  if  they  had  refused  to  renew  a  former  policy  on  the  same 
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risk;  except  at  an  advanced  rate  above  that  named;  it  would 
be  a  misrepresentationy  and  vitiate  the  policy. 

573.  When  representations^  whether  afirmative  or  prom- 
issory ^  are  made  with  intent  to  deceive^  tho  fraud  vitiates  the 
contract  in  all  cases^  even  though  the  loss  happen  in  a  mode 
not  effected  by  the  falsity.  Partial  fraudy  when  intentional, 
is  equally  fatal ;  the  test  of  materiality  of  a  partial  fraud  is 
the  same  as  of  the  representation  itself. 

574.  When  the  insured  affirms  a  fact  which  he^knows  to 
hefalsey  or  does  not  know  to  be  true,  if  the  fact  prove  other- 
wise, it  is  a  fraud.     The  falsity,  to  be  complete,  must  reach 
the  substance  of  the  representation. 

575.  When  a  representation  of  an  expectation,  or  belief 
of  the  insured,  may  be  reasonably  construed  as  referring  to  his 
intentions  or  his  informationy  its  intentional  falsity  will  vitiate 
the  policy;  but,  when  expressing  only  a  conjectural  opiniony  it 
is  immaterial. 

576.  ^\lqh  fraudulent  intent  is  doubtful,  evidence  that 
the  misrepresentation  did  not  materially  change  the  risk  may 
be  received,  to  prove  that  the  falsity  was  the  result  of  mistake 
or  inadvertence,  and  not  of  design. 

577.  If  a  representation  be  false  in  any  material  point,  it 
will  avoid  the  policy ;  and,  if  the  point  be  not  materialy  the 
representation  can  hardly  in  any  case  be  fraudulent. 

578.  If  the  fact  misrepresented  be  on  a  matter  concern- 
ing which  the  insured  is  not  required  to  make  any  represent- 
ations, still,  if  such  misrepresentations  tend  directly  to  in- 
duce the  insurer  to  underwrite  where  he  might  not  otherwise 
do  so,  or  to  write  at  a  lower  rate  of  premiimi,  it  is  a  misrep^ 
resentation ;  nor  is  it  important  that  the  circimistance  mis- 
represented should  actually  affect  the  risk. 

579.  K  either  party,  purposely  or  through  mistake,  neg- 
ligence, inadvertence,  or  oversight,  misrepresent  a  fact  which 
he  is  bound  to  represent  truly,  the  other  party  is  exonerated 
from  the  contract,  either  wholly  or  in  part ;  for  it  is  an  im- 
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plied  condition  of  the  insurance  contract  that  it  is  free 
from  misrepresentation  or  conceahnent,  whether  fraudulent  or 
through  mistake. 

tS80.  The  suhstajitisl  falsity  of  a  representation  in  cases 
exempt  from  fraud  does  not  always  render  the  contract 
wholly  void ;  as  when  the  policy  has  attached^  and  the  repre- 
sentation may  be  falsified  by  a  subsequent  event ;  the  breach 
does  not,  by  retro-active  force,  render  such  a  policy  void  in 
its  origin.  It  discharges  the  underwriter  from  the  time  the 
breach  occurs,  but  does  not  release  him  from  liability  from 
antecedent  losses,  if  any. 

S81.  In  cases  of  misrepresentation  as  to  values^H  such 
misrepresentations  can  not  be  explained  by  difference  of  opin- 
ion among  experts,  the  policy  is  voided.  Any  misrepresenta- 
tion of  title  or  interest  voids  the  policy. 

S89.  A  misrepresentation  or  concealment  by  one  party 
of  a  fact  specifically  inquired  about  by  the  other,  though  not 
material,  will  release  the  latter  from  the  contract  as  if  such 
fact  had  been  material. 

583.  It  is  the  duty  of  the  insured  to  prove  that  the  rep- 
resentation was  true ;  or  was  substantially  complied  with ; 
or  that  it  was  positively  or  relatively  immaterial ;  or,  if  mate- 
rial, that  it  was  wholly  disregarded  by  the  insurers,  and  had 
no  influence  upon  their  decisions. 

584.  In  the  English  Hand-in-Hand  policy.  Sec.  1,  mis- 
representation is  made  to  apply  only  to  that  portion  of  the 
property  affected  by  the  misdescription. 

FRAUD. 

695.  Condition  of  the  policy. — All  fraud  or  attempt  at  fraud,  bj  false 
swearing  or  otherwise,  shall  cause  a  forfeiture  of  all  claims  upon  this  com- 
pany and  this  policy.    (47S,  96.) 

986.FRA  UD,  in  its  ordinary  application  to  cases  of  con- 
tracts, includes  any  trick  or  artifice  employed  by  one  person         y 
to  induce  another  to  fall  into,  or  detain  him  in  an  error,  so 
that  he  may  make  an  agreement  contrary  to  his  interest  ]  and  it 
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may  consist  in  misrepresenting  or  concealing  material  facts ; 
and  may  be  effected  by  words  or  actions.  It  is  rarely  that 
fraud  is  found  on  the  part  of  the  insurers  ;  they  are  obliged 
to  be  governed  by  the  assertions  made  and  documents  exhib- 
ited by  the  insured,  and  too  frequently  fall  victims  to  their 
own  honesty  and  credulity. 

S87.  Fratidy  both  in  law  and  equity^  when  sufficiently 
proved  and  ascertained,  avoids  a  contract  ab  initio^  whether 
HMch  fraud  be  intended  to  operate  against  one  of  the  contract- 
ing parties,  or  against  third  parties,  or  against  the  public. 
An  intention  to  violate,  entertained  at  the  time  of  entering 
into  the  contract,  but  not  afterwards  carried  into  effect^  does 
not  vitiate. 


S88.   The  fraud  of  an   agent,  by  a  misrepresentation 
r         which  is  embodied  in  the  contract  to  which  his  agency  relates, 
'  avoids  the  contract.     But  the  party  committing  the  fraud  can- 

not, in  any  case,  himself  avoid  the  contract  on  the  ground  of 
fraud. 

8S9.  Circumstances  of  mere  suspicion,  leading  to  no  cer^ 
V         tain  results,  will  not  be  held  to  establish  Jraudy  either  in  law 
or  equity. 

tS90.  Fraudy  as  connected  with  the  fire  insurance  con- 
tract, consists  in  a  misrepresentation  or  concealment  of  mate" 
rial  facts  ;  and  is  treated  by  the  courts  as  of  two  kinds,  viz. : 
suggestio  falsij  and  suppressio  veri. 

S91.  ;Sti^^6^^^o /abi  (misrepresentation),  or  actualy  posi- 
tivCy  or  moral  fraudj  includes  cases  of  intentional  and  success- 
ful employment  of  any  cunning,  deception,  or  artifice,  used 
to  circumvent,  cheat,  or  deceive  another ;  as  the  statement 
of  a  falsehood,  when  the  party  making  it  is  bound  to  disclose 
the  truth ;  or  as  any  willful  misrepresentation  with  intent  to 
deceive. 

599.  Suppressio  veri  (conceabnent),  or  legal  or  construd' 
V        ive  fraudy  includes  such  contracts  or  acts,  although  not  orig- 
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inating  in  any  actual  evil  intent  to  perpetrate /rawd,  yet,  by  the 
tendency  to  deceive  and  mislead  others,  are  prohibited  by  law ; 
as  when  the  underwriter  may  be  misled  or  deceived  by  an 
innocent  or  undesigned  conceahnentj  omission^  or  mistake  by 
the  insured. 

593.  Concealment  and  representation  are  not  correlative 
terms ;  a  concealment^  when  it  avoids  the  policy,  is  of  those 
facts  that  tend  to  enhance ;  while  r&presentation  is  of  facts 
that  tend  to  diminish  the  risks,  as  they  w6uld  otherwise  be  un- 
derstood by  the  underwriter. 

594.  As  insurance  is  a  contract  of  a  peculiar  nature, 
^^  entirely  on  speculation,''  and  requiring  the  utmost  good  faith 
in  all  parties,  the  slightest  fraud  is  usually  sufficient  to  de- 
feat it ;  and  anything  that  the  law  deems  fraudulent  will 
produce  that  result ;  so  that  it  does  not  avail  the  insured  that 
the  suppressio  veri  happened  through  mistake  or  ignorance, 
without  fraudulent  intent;  the  underwriter  was  deceived 
withal,  and  the  policy  is  consequently  void. 

595.  It  is  not  the  rule  that  fraud  must  be  shown  by 
«ffinnative  testimony.  Proof  of  such  fraud  may  be  shown  by 
circumstances  from  the  existence  of  which  the  inference  of 
fraud  is  natui*al  and  irresistible. 

FRAUDULENT  SWEARING. 

396.  A  stipulation  of  the  policy  declaring  that  ^^all 
fraud  or /a&e  swearing  shall  cause  a  forfeiture  of  the  claim  on 
the  insurer,"  is  held  to  relate  solely  to  the  preliminary  proofs 
of  loss. 

597.  False  swearing  is  held  to  mean  any  attempt  to  de- 
fraud the  insurer  by  swearing  intentionaUy,  and  with  bad  mo- 
^^j  to  the  existence  of  property  which  the  insured  had  never 
"^ ;  or,  not  acknowledging  that  which  was  saved  ;  or,  by 
greatly  overcharging  that  which  was  destroyed. 

598.  Any  attempt  at  fraud  in  making  a  claim  for  loss, 

▼oids  the  policy  under  which  the  claim  is  urged. 
17 
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**  In  £act,  if  the  plaintiff  had  deliberatelj  introdaced  into  hia  claim 
one  article  wliich  he  never  possessed,  or  placed  upon  anj  one  he  did  not 
possess  a  frandolent  and  false  valne,  he  was  not  in  point  of  law  entitled  to 
recover  from  the  defendants." 

599.  Excessive  over-valuations  are  presumptive  of  fraud; 
and  false  declarations,  willfully  made^  and  so  proven,  void  the 
claim.  An  over-estimate  of  the  loss  is  not  a  forfeiture  under 
the  conditions  against  false  swearing.  To  create  a  forfeiture, 
the  false  swearing  must  be  done  willfully  and  knowingly,  with 
a  view  to  defraud  the  underwriter.  Fraudulent  intent  must 
be  clearly  proven.  And  as  to  the  evidence  of  guiltjf  intent 
to  injure  an  insurance  company,  if  the  jury  shall  find  that  the 
invoice  and  preliminary  proof  presented  by  the  insured  to  the 
insurance  company  were  false  and  fraudulent,  these  circum- 
stances, or  either  of  them,  would  be  evidence  from  which  the 
jury  could  infer  such  guiUy  intent,  both  as  to  the  filling  out 
and  the  intent  to  injure  such  company.  But  the  jury,,  in 
deciding  this  question,  must  take  into  consideration  all  the 
evidence  in  the  case,  and  must  be  able  to  find  from  it  the 
guilty  intent  aforesaid,  before  they  can  convict  the  insured. 

600.  The  finding  by  a  jury  of  less  than  half  the  amount 
claimed  in  the  affidavit  of  the  claimant,  held  to  be  evidence 
of  false  swearingy  and  to  void  the  entire  claim,  unless  the 
claimant  can  show  that  the  difference  was  the  result  of  error, 
and  not  of  fraudulent  intent.  So,  also,  if  the  statement  of 
loss,  sworn  to  by  the  insured,  is  disproved  by  witnesses,  he  is 
precluded,  on  that  ground,  from  recovery  on  the  policy. 

601.  The  mere  fact  of  the  jury  finding  a  less  amount  as 
lost  than  claimed  will  not  sustain  a  charge  of  fraudulent  swear- 
ing.  It  must  be  not  only  willful  and  with  intent  to  defraud, 
but  must  have  been  in  respect  to  material  matter. 

609.  The  following  decision  covers  the  ground  of  fraud- 
ulent swearing  so  completely  that  it  is  given  somewhat  in  ex- 
tensOf  viz. :  In  a  suit  in  England,  where  arson  saidfraudulent 
swearing  were  plead  in  defense,  Mr.  Justice  Wiles  said : — 
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"The  contract  of  fire  insurance  is  a  contract  to  indemnify  against  the 
eonseqaences  of  a  fire  not  willful.  Of  coarse,  if  the  assured  set  fire  to  his 
house,  be  could  not  recover ;  that  was  clear.  But  suppose  he  made  a  claim 
for  twice  the  amount  insured  and  lost,  thus  seeking  to  put  the  office  off  its 
guard,  and,  in  the  result,  to  recover  more  than  he  was  entitled  to.  That 
would  be  a  wUlfuX  fraud,  and  the  consequence  was  that  he  could  not  recover 
anjthing." 

003.  "  This  was  a  defense  quite  different  from  that  of  willful  arson. 
It  gave  the  go-by  to  the  origin  of  the  fire,  and  it  amounted  to  this :  That 
the  assured  took  advantage  of  the  fire  to  make  a  fraudulent  claim." 

"  The  law  in  such  a  case  was  in  accordance  with  justice  and  with  com- 
mon sense,  and  also  with  sound  policy.  The  law  was  that  a  person  who 
had  made  such  tk  fraudulent  claim  could  not  be  permitted  to  recover  at  all. 
The  contract  of  insurance  was  one  of  perfect  good  faith  on  both  sides,  and 
it  was  most  important  that  sach  good  faith  should  be  maintained.  Sound 
policy  led  to  the  same  conclusion  in  such  a  case  at  law.  It  is  impossible  to 
conceive  a  greater  temptation  to  dishonesty  and  vice,  and  the  wiUful  destruction 
of  property,  than  to  aUow  a  claimant  to  run  his  chance  of  making  a  wiUfuUy 
exaggeroited  claim,  and  when  detected  to  permit  him  to  recover  such  sum  as  he 
eotud  prove.  If  there  was  willful  faisdiood  and  fraud  in  the  claim,  the  in 
Kured  forfeited  all  claim  whatever  upon  the  policy." 

604.  Where  a  claim  was  made  for  $9^296.47;  as  the 
amomit  of  loss  imder  an  insurance  of  $7^500,  and  was  refer- 
red to  referees  to  find  the  actual  amount  of  loss^  which  was 
proved  to  be  only  $3,231.29,  The  decision  of  the  referees 
waS;  that  the  claim  of  the  claimants  for  a  loss  of  $9,296.47 
was  groundless,  and  they  knew  that  it  was  not  over  the  atnmmt 
proved  ($3,231.29).  Their  claim  should,  therefore,  be  dis- 
missed with  costs.     The  costs  amounted  to  $1,000. 

CONCEALMENT. 

605.  Concealment,  suppressio  verij  is  the  suppression  of, 
or  neglect  to  communicate  material  facts  concerning  the  risk, 
unknown  to  the  insurer,  which  have  reference  to  the  pending 
bargain ;  and  which,  if  conmiunicated,  would  tend  directly  to 
prevent  the  imderwriter  from  entering  into  the  contract  at  all ; 
or  would  induce  him  to  demand  a  higher  rate  of  premium  upon 
the  risk.     (478-1.) 

606.  Concealment  is  the  converse  of  misrepresentation.  A 
■oppression  of  the  truth  has  the  same  effect  as  an  expression 
of  what  is  false. 

607.  The  general  principles  are  that  each  party  is  bound 
to  communicate  to  the  other  ail  facts  within  his  personal  knowl- 
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edge  that  tend  to  show  the  true  character  and  value  of  the 
risks  that  are  intended  to  be  covered  ;  and  that  each^  in  his 
own  communications  to  the  other,  is  bound  to  state  the  exact 
and  the  whole  truth  in  relation  to  the  facts  that  he  represents, 
or,  upon  inquiry,  discloses. 

608.  The  general  rule  is  that  it  is  the  dutj  of  the  insured 
to  communicate  all  facts  that  are  material  to  the  risk,  and  which 
are  not  known  or  presumed  to  be  known  to  the  underwriter. 
And  those  facts  only  are  necessary  to  be  disclosed  which,  as 
material  to  the  risks,  considered  in  their  own  natures,  prudent 
and  experienced  imderwriters  would  deem  it  proper  to  con- 
sider, and  which  would  affect  the  mind  of  the  insurer  in  either 
of  these  two  ways,  viz. : — 

Firstj  as  to  the  point  whether  he  will  insure  at  all. 
Secondly  J  as  to  the  point,  at  what  premium  will  he  insure  f 

609.  The  m<ixim  is,  that  where  confidence  is  reposed,  the 
cancealmefit  becomes  more  fraudulent. 

610.  The  materiality  o{  a  suppression  or  concealment, 
whether  fraudulent  or  not,  is  alone  sufficient  to   avoid  the 

policy. 

If  material  circumstances  be  known  to  the  applicant  at  the 
time  of  insurance,  and  are  suppressed  or  omitted  by  him, 
through  accident  or  design,  the  policy  will  be  breached ;  nor 
is  it  of  any  importance  that  the  circumstances  suppressed  or 
omitted,  or  to  which  the  concealment  relates,  prove  actually 
not  to  affect  the  risk ;  nor  that  the  suppression  or  omission 
should  happen  by  mistake,  without  any  fraudulent  intention ; 
the  underwriter  is  deceived,  and  the  policy  is  void,  because 
the  risk  run  is  really  different  from  the  risk  undertaken  and 
intended  to  be  run  at  the  time  of  the  agreement. 

If  the  fact  suppressed  relates  only  to  a  part  of  the  goods  or 
subjects  insured,  but  yet  enhances  the  risk  upon  the  whole,  it 
is  concealment  in  respect  to  the  whole. 

611.  Any  circumstances  evidently  and  materially  enhanc- 
ing the  risk  of  fire,  known  to  the  applicant  at  the  time  of  in- 
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suringy  and  not  so  or  presumed  to  be  so  to  the  underwriter, 
and  of  which  he  is  not  bound  to  inform  himself,  or  to  take  the 
risk  of  it,  must  be  disclosed,  though  no  inquiiy  is  made  re- 
specting it. 

61 9«  The  underwriter  is  under  corresponding  obligation 
to  withhold  no  information  to  the  injury  of  the  insured* 

613.  If  the  insured  be  induced  to  insure  by  an  attempt 
to  bum  an  adjacent  house,  the  destruction  of  which  would  have 
destroyed  his  own  ;  or,  if  by  rumors  of  threats  to  bum  his  own 
premises,  and  conceal  these  facts  from  the  underwriter,  he  can- 
not recover. 

614.  The  concealment  of  the  fact  of  a  fire  having  pre- 
viously occurred  upon  the  premises  of  the  applicant,  even 
though  the  omission  be  through  inadvertence,  and  without 
fraud,  vitiates  the  policy ;  but  if  enough  be  made  known  to 
put  the  underwriter  upon  inquiry  for  more,  and  he  fails  to  make 
farther  inquiry,  the  insured  is  not  bound  to  force  his  knowledge 
upon  the  company. 

615.  But  again,  in  Michigan,  where  a  person  procuring 
a  policy  of  insurance  upon  a  building,  that  had  recently  taken 
fire  under  suspicious  circimistances,  was  asked  in  his  applica- 
tion whether  he  had  any  reason  to  believe  his  property  was  in 
danger  from  incendiaries,  answered  ^^  No,''  and  failed  to  dis- 
close the  fact  of  the  fire — Upon  appeal — 

Held  :  '*  That  the  disclosaro  of  the  fact  of  the  fire  and  of  his  reasons  to 
fear  danger  from  incendiaries  was  material  to  the  risk  ;  that  it  was  not  com- 
petent to  sabmit  to  a  jorj  the  question  of  materiality,  and  that  it  was  n6 
defense  that  information  was  given  sufficient  to  put  the  agent  of  the  com- 
pany upon  inquiry." 

616.  The  insured  is  bound  to  disclose  intelligence,  though 
of  a  doubtful  nature,  respecting  facts  material  to  the  risk. 
Thus,  the  concealment  of  information  or  rumors,  material  if 
true,  wiU  defeat  the  contract  though  they  turn  out  not  to  be 
true  {marine). 

617.  Inadvertent  omission  of  facts  material  to  the  risk, 
and  such  as  the  insured  should  have  known  to  he  sOj  renders  the 
policy  void. 
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618.  Intelligence  of  an  additional  material  Jactj  obtained 
by  the  applicant  after  his  application  and  before  the  subscrib- 
ing of  the  policy,  must  be  communicated  to  the  underwriter  by 
the  earliest  and  most  expeditious  usual  route  of  mercantile 
communications  ;  but  due  and  reasonable  diligence  will  suffice. 
Omission  to  use  dtie  diligence  will  be  deemed  a  fraudulent  and 
fatal  concealment. 

619.  Voluntary  ignorance  of  the  insured  or  his  agent,  or 
neglect  to  learn  material  factSy  whether  the  result  of  fraud  or 
gross  negligence,  will  not  excuse  the  insured,  but  will  vitiate 
the  policy  to  the  same  effect  as  actual  knowledge  concealed. 

630.  A  representation  or  concealment  by  an  agent  for 
procuring  insurance,  is  that  of  the  principal,  though  not  known 
to  him,  and  has  the  same  effect  upon  the  policy  as  if  made  by 
such  principal. 

631.  Knowledge  of  the  insured  or  his  agent,  of  material 
facts  alleged  to  have  been  concealed,  is  never  presumed ;  but 
must  be  established  in  all  cases  by  positive  evidence. 

639.  It  cannot  be  said  that  a  concealment  is  maier%€d  un- 
less the  court  or  jury  are  satisfied  that  a  disclosure  of  the  facts 
concealed  might  reasonably  have  induced  the  underwriter  to 
decline  the  risks,  or  enhance  the  premium. 

KNOWLEDGE   OP  THE   UNDEKWRITER. 

633.  The  underwriter  is  bound  to  know  everything  that 
is  open  to  his  inquiry,  and  nothing  need  be  disclosed  which 
he  waives  being  informed  of;  but  he  is  not  bound  to  seek  else- 
where for  information  that  might  be  given  by  the  insured. 

634.  An  insurance  company  is  chargeable  with  knowl- 
edge of  all  facts  truly  stated  by  the  applicant  to  such  com- 
pany's agent,  respecting  title  and  interest,  notwithstanding 
that  the  written  application,  drawn  up  by  such  agent,  varies 
firom  such  statement. 

635.  If  the  imderwriter  takes  a  risk  without  inquiry,  and 
relying  on  his  own  knowledge,  there  must  exist  something  un- 
usual to  enhance  the  risk  in  order  to  vitiate  the  policy. 
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696.  When  the  underwriter  acts  upon  his  own  knowledge 
of  the  risk,  the  representations  of  the  insured  are  immaterial ; 
though  withholding  information  tending  to  increase  the  risk 
^onld  be  incompatible  with  good  faith,  and  would  void  the 
contract. 

697.  Underwriters  are  presumed  to  know  the  usages  of 
th^  particular  trade  insured ;  and  these  accordingly  need  not 

fco   xepresented  by  the  insured.     This,  however,  will  not  ex- 
cixsc  the  insured  from  replying  to  the  inquiries  of  the  under- 
ters,  in  relation  to  the  facts  to  which  they  extend. 


*ej^. 
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498.  The  insured  may  be  innocently  silent  upon  many  mat- 
*^  such  as  the  following  : — 

C99.  It  is  not  held  incumbent  upon  the  Insured  to  de- 
his  property  particularly  as  to  the  material  the  building 
**  ^Constructed  of,  to  what  use  applied,  or  how  heated  ;  or  rep- 
its  situation  in  respect  to  other  buildings  ;  other  insur- 
is  or  mortgages,  unless  inquiries  are  especially  made  in 
*^6^rd  thereto,  |)raw7ed,  that  there  be  no  extraordinary  circum- 
^^^^es  in  the  case.     But,  if  circumstances  exist  of  an  extra- 
^'^iiaary  and  unusual  nature,  the  existence  of  which  would  not 
^*ttij-ally  be  presumed  or  expected  by  the  xmderwriter,  the 
T^^^lil  or  inadvertent  suppression  thereof  would  void  the  policy. 
^^   is  the  concealment  less  fatal,  though  the  circumstances 
^Qealed  turn  out  to  be  unfounded  in  fact,  though  supposed 
^^ist  at  the  time. 

QSO.  The  insured  is  not  required  to  commimicate  to  the 
^^^rwriter  intelligence  known,  or  presumed  from  circum- 
^^ces  to  be  known  to  them,  in  whatever  way  they  may  have 
^^«  by  the  knowledge. 

Ml.  The  insured  is  not  bound  to  communicate  his  own 
delusions,  speculations,  apprehensions,  hopes,  or  fears,  as  to 
udrisk.  His  duty  of  communication  is  limited  to  facts.  Nor 
OMd  he  state  that  other  imderwriters  had  declined  the  risk ; 
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or  what  were  their  apprehensions  or  opinions  respecting  it. 
But  if  the  insured  states,  as  a  fact,  or  distinctly  implies,  that 
other  insurers  have  abready  underwritten  the  risk  at  a  certain 
rate  of  premium,  this  is  to  be  considered  to  be  a  i*epresenta- 
tion,  and  the  insured  will  be  answerable  for  its  correctness 
accordingly. 

63S.  Nor  is  the  insured  bound,  in  the  first  instance,  to 
communicate  any  facts  that  are  covered  in  the  policy  by  a 
warranty,  either  implied  or  express. 

633.  Nor  need  the  underwriter  be  told  what  lessens  the 
hazard  of  the  risk  agreed  and  understood  by  the  express  terms 
of  the  policy. 

634.  Nor  is  the  insured  bound  to  communicate  material 
facts  when  the  underwriter  expressly  or  impliedly  waives  the 
information. 

635.  An  implied  waiver  is  when  the  underwriter  omits  to 
make  more  implicit  inquiry  where,  from  the  facts  already  com- 
municated, he  is  bound  to  infer  the  existence  of  other  facts 
not  disclosed.  Or,  when  he  waives  information  by  consenting 
to  the  insurance  in  the  form  in  which  it  is  proposed,  without 
ftirther  inquiry. 

636.  Intelligence  received  and.known  to  the  clerks  of  the 
insured,  at  his  usual  place  of  business,  is  presumed  to  be  known 
to  him. 

637*  Facts  known  at  the  place  of  business  of  either  party 
to  the  policy,  are,  prima  faciei  presumed  to  be  known  to  such 
party. 

^38.  The  question  whether  inteUigence  is  known  to  the 
underwriters  otherwise  than  from  the  insured,  is  for  the  jury. 

639.  Under  a  condition  in  the  policy,  that  ^'  it  shall  be 
void  if  the  application  does  not  contain  a  just,  true,  and  full 
exposition  of  all  the  facts,  ^  so  far  as  known '  to  the  applicant,^ 
it  is  not  truej  as  an  inference  of  law,  that  the  applicant  is  pre- 
sumed to  know  all  of  the  facts  because  he  is  the  owner  of  the 
estate. 
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The  question  of  "  knowledge  '^  is  one  of  fact,  to  be  left  to 
the  jury,  upon  the  evidence. 

640.  When  the  policy  is  ottered  for  the  purpose  of  vary- 
ing or  enlarging  the  risk,  the  obligation  to  disclose  all  of  the 
material  facts  then  known  exists  in  its  full  extent,  and  the 
effect  of  a  concealment  that  renders  void  the  dlteredj  is  not  to 
restore  the  orighial  contract,  but  to  annul  the  policy. 

UNDER  RE-mSUBANCE. 

64  !•  In  cases  of  re-imurancey  the  re-insured  is  bound  to 
communicate,  not  only  all  the  representations  made  to  himself 
when  he  subscribed  the  policy,'but  all  the  knowledge  and  inform- 
ation he  had  subsequently  acquired.  The  concealnienty  whether 
from  fraud  or  accident,  of  any  circumstance  then  known  to 
him,  material  to  the  risk,  has  the  same  effect  on  the  validity  of 
the  contract  as  that  of  the  original  insured.     (1056.) 

64S.  The  obligation  to  make  a  full  disclosure  is  even 
more  extensive  than  that  of  the  original  insured ;  for  it  em- 
braces facts  in  respect  to  which  the  latter  is  permitted  to  be 
silent ;  such,  for  instance,  as  may  affect  the  moral  character 
of  the  original  insured,  provided  it  has,  plainly,  a  bearing  on 
the  risk  to  be  re-insured. 

643.  Facts  having  come  to  the  knowledge  of  the  insurer 
that  the  insured  bore  a  bad  character ;  that  his  premises  had 
been  several  times  destroyed  by  fire  when  fully  in^u^ed ;  the 
insurer  then  re-insured  without  communicating  these  facts  to 
the  re-insurers;  the  suppression  defeated  the  policy  of  re-in- 
surance. 

» 

MATERIALITY, 

AS  CONNECTED  WITH  REPRESENTATION. 

644.  The  law  imposes  upon  the  insured,  as  a  preliminary 
duty,  in  the  nature  of  a  condition  precedentj  the  disclosure  of 
material  facts  connected  with  the  risk. 
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04S.  Representations  are  material  to  the  risk  when  they 
communicate  any  facts  or  circumstances,  the  belief  in  which 
may  be  reasonably  supposed  to  influence  the  judgment  of  the 
underwriter  in  undertaking  the  risk  and  calculating  the  pre- 
mium thereupon. 

646.  The  test  of  materiality  is  in  the  enhancement  of  the 
premium,  had  the  true  facts  in  the  case  been  given ;  thus,  when 
the  nature  of  the  interest  or  subject  insured,  if  known,  might 
influence  the  underwriter  to  decline  the  risk,  or  write  upon  it 
only  at  an  advanced  rate  of  premium,  it  is  deemed  material 
to  the  risk  ;  and  whatever  may  be  the  form  of  expression  used 
by  the  insured,  if  it  have  the  effect  of  imposing  upon  or  mis- 
leading the  insurer,  it  will  be  material^  and,  on  due  proof, 
void  the  policy. 

647.  Materiality  may  result  as  a  necessary  consequence 
from  the  facts-;  or  may  depend  upon  the  testimony  of  witness- 
es, or  may  be  deduced  from  the  rate  of  premium  ;  which,  if 
proved  to  be  much  less  than  prudent  underwriters,  having  a 
knowledge  of  the  facts,  would  have  charged,  wotdd  be  deemed 
sufficient  evidence. 

648.  The  doctrine  of  immateriality  does  not  apply  when 
the  representation  is  a  part  of  the  contract,  and  especially 
when  it  is  in  reply  to  a  direct  question.  If  a  fact  usually 
immaterial  he  specifically  inquired  about  by  the  insurery  it  wUl 
he  considered  as  material.  Any  substantial  mis-statement  of 
such  fact  would  void  the  policy ;  for  it  is  held  that  the  cove- 
nant in  the  application  of  '^  a  full  and  true  exposition,  etc., 
etc.,  so  far  as  known  to  the  applicant^  and  material  to  the  risky 
must  be  construed  in  connection  with  the  specific  inquiry; 
and  that  the  underwriter,  by  making  a  specific  inquiry y  showed 
that  the  answer  to  it  was  regarded  as  material  to  the  risk ; 
and  the  insured  could  not  be  heard  (in  court)  to  say  it  was 
immateriaV^  But  a  disclosure  waived  is  an  admission  of 
immateriality. 
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04I9.  Intelligence  and  rumored  facts  are  equally  material 
to  be  represented.  A  suppression  or  misrepresentation  of 
them  will  defeat  the  contract^  though  there  did  not  exist  any 
circumstances  tending  directly  to  determine  the  underwriter 
to  decline  the  risk^  or  demand  a  higher  rate  of  premium. 

650.  Valuationy  insurable  interest^  and  title  are  maie' 
Tied  to  the  risky  and  must  be  represented  correctly.      It  is 

lield  by  the  Supreme  Court  of  the  United  States,  that  the 

9^€M^ure  and   extent  of  the  interest  insured  are  material^  and 

^^^x:m.^  concealment  or    misrepresentation    thereof  would  void 

tlm^  policy;  while  the  courts  of  New  York  and  Massachusetts 

that  the  nature  of  such  interest  is  not  material ;  and,  if 

underwriter  deem  smh  information  material^  it  is  his  husi- 

to  make  specific  inquiries  in  regard  thereto,  to  which,  of 

je,  the  insured  will  be  bound  to  reply  correctly  and  fully. 

^"^     C  Humphrey's,  176,  the  court  say,  in  the  matter  of  mis- 

'^t^'^wentation  as  to  his  title,  that — 

^^^  *'  Having  encceeded  in  deceiving  the  compaD7  as  to  his  iiUe,  the  assured 
"*^  a  *  strong  temptation  to  apply  the  brand  with  his  own  hand.'  His 
P^T^^nal  character  mattered  not.  The  company  insured  his  interests,  and 
^^^  iiis  principles,  and  this  they  had  a  right  to  do." 

651.  The  evidence  of  skilled   parties  in  the  peculiar 
\)tanch  of  business  at  issue  will  be  necessary  for  the  proof, 
though  the  facts  are  for  the  jury  upon  the  evidence. 

899.  The  burden  of  proof  of  compliance  with  a  repre- 
0^tation  lies  with  the  insured ;  but  the  proof  of  the  materiality 
ottL  representation  lies  with  the  underwriter,  especially  when 
0iich  materiality  depends  upon  the  evidence  of  witnesses. 
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653*  Conditions  of  the  policy :  "  Or,  if  the  interest  of  the  aeeaied  in  the 
property,  whether  as  owner,  trustee,  consignee,  factor,  agent,  mortgagee, 
lessee,  or  otherwise,  be  not  truly  stated  in  tMs  policy,  o  o  o  then,  and 
in  every  sach  case  this  policy  shall  be  void.'' 

654.  If  the  interest  of  the  assured  in  the  property  be  any  other  thaoi 
the  entire,  unconditional  and  sole  ownership  of  the  property,  for  the  use  and 
benefit  of  the  assured,  or  if  the  building  insured  stands  on  leased  ground,  it 
must  be  so  represented  to  the  company,  and  so  expressed  in  the  written 
part  of  tliis  policy,  otherwise  the  policy  shall  be  void.    ('i79«4*) 

6tSS.  The  insurance  contract  is  an  obligation  to  make 
good  to  the  party  really  insured^  every  loss  that  he  may  sus- 
tain from  the  perils  insured  against^  according  to  the  nature 
and  terms  of  his  insurance^  and  not  an  obligation  to  make  good 
every  damage  that;  from  the  same  causes,  the  property  cov- 
ered by  the  insurance  may  sustain,  without,  regard  to  the 
ownership.     (109,  131.) 

6tS6.  Ever  since  the  memorable  decision  of  Lord  Mans- 
field, putting  an  end  to  wager  policies,  a  century  since,  an 
insurctble  interest  has  been  a  condition  precedent  to  all  insur- 
aDce. 

6S7.  At  the  time  of  insurance  the  property  must  be  in 
existence,  and  not  on  fire,  and  not  at  that  moment  exposed  to 
a  dangerous  fire  in  the  immediate  neighborhood.  {For  a 
qualification  of  this  general  ruhj  see  Date — 866«867«) 

6tS8.  As  it  is  the  individual  who  is  insured,  and  not  the 
property  (108),  such  individual  must  possess  an  insurable  in^ 
terest  in  such  property,  at  the  time  of  insuring,  as  a  basis  of 
the  contract ;  not  necessarily,  however,  amounting  to  the  legal 
ownership,  but  possessing  a  value  that  may  be  pecuniarily 
computed,  and  of  such  a  nature  that  it  may  be  destroyed,  lost, 
damaged,  diminished,  or  intercepted  by  the  risk  insured  against. 
Anything  short  of  this  would  be  a  wager  or  gaming  policy,  and 
void  in  law,  as  tending  to  create  an  interest  in  the  occurrence 
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of  a  loss  where  none  existed  for  its  prevention.  Hence^  an 
insurable  interest  may  be  designated  as  any  existing  legal  or 
equitable  estate  or  right^  absolute  or  contingent^  which  may 
be  immediately  and  prejudicially  aflFected,  or  any  responsibility 
which  may  be  brought  into  direct  operation  by  a  fire.  To 
establish  such  an  interest  it  will  be  only  necessary  to  show  such 
a  connection,  between  the  subject-matter  of  the  contract  and 
the  party  insured,  as  may  be  sufficient  for  the  purpose  of  de- 
ducing the  existence  of  such  a  loss  to  him,  from  the  occurrence 
of  injury  to  it,  as  may  be  pecuniarily  valued. 

6tS9.  Such  interest  must  be  in  existence  at  the  time  of  the 
loss  upon  the  subject  covered,  as  well  as  at  the  time  of  insur- 
ing ;  but  it  is  not  necessary,  in  the  absence  of  any  specific 
condition  in  the  policy  to  that  effect,  that  the  interest  covered 
should  be  the  same,  either  in  quantity  or  nature,  at  the  time 
of  the  loss,  as  when  the  contract  was  made.  Hence,  the  interest 
of  the  insured  may  be  changed  from  an  absolute  to  a  qualified 
or  contingent  ownership,  or  from  a  legal  to  an  equitable  ifi- 
terest ;  and  he  may  recover,  in  case  of  loss,  if  his  remaining 
interest  is  not  one  which  the  policy  requires  to  be  specifically 
described. 

660.  An  insurable  interest  may  exist  without  any  estate 
or  interest  in  the  corpus  of  the  thing  under  protection  of  the 
policy.  As  the  guarantor  of  a  mortgage -deed  personally 
liable  for  its  payment,  so  also  with  an  insurer. 

LIENS. 

661.  No  insurable  interest  will  exist,  in  case  of  liens^  un- 
til every  thing  has  been  done  which  may  be  necessary  to  give 
such  liens  legal  effect  and  validity. 

MUST  BE   LEGAL. 

66S.  It  is  also  an  important  requisite  that  the  interest  to 
he  insured  must  be  a  legal  one  ;  for  insurance  upon  a  subject 
is  void  if  the  interest  insured  is  illegal,  or  if  the  contract  con 
templates  an  unlawful  use  of  it. 
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M3,  The  general  principles  in  such  cases  are  "  That  if  a  contract  be 
intended  to  indemnify  the  owner  for  loss  on  property  by  reason  of  its  being 
implicated  in  an  ilUgal  trade,  or  applied  to  an  Utegai  nse ;  or  which,  accord- 
ing to  the  laws  of  the  country  where  the  contract  is  made,  it  is  made  crimi- 
nal for  the  owner  to  hold,  such  contract  is  v<nd,  and  the  owner  has  no  legally 
imurable  interest;  for  there  can  be  no  more  direct  encouragement  to  the  vio- 
lation of  law,  than  a  contract  that  secures  indemnity  to  the  transgressor." 

664.  So  also  an  act  subject  by  the  law  to  penalty, 
though  not  prohibited  in  direct  terms,  is  illegal.  Under  this 
ruling  it  may  be  questioned  whether  an  insurance  upon  a  stock 
of  liquors,  held  in  contravention  to  the  prohibitory  laws  of 
Maine,  Vermont,  Massachusetts,  and  other  states  having  such 
laws,  would  not  be  invalid.  But  the  mere  fact  that  an  unlaw- 
ful business  was  carried  on  in  a  house  by  others  than  the 
owner,  such  as  gambling^  lottery ^  selling  liquor  when  forbidden 
by  laWj  does  not  defeat  recovery  on  the  policy  in  case  of  loss, 
unless  the  fire  originates  through  such  business. 

665.  The  Supreme  Court  of  Massachusetts  has  decided 
that  if  an  insurance  policy  containing  a  clause  prohibiting  the 
carrying  on  of  any  illegal  business  upon  the  premises  insured, 
such  policy  is  voided  if  the  premises  be  used  habitually  for  the 
keeping  of  intoxicating  liquors  with  intent  to  sell;  whether  the 
fact  be  known  to  the  owner  of  the  premises  or  not. 

In  Michigan,  on  the  other  hand,  it  has  been  held  '^  that  the 
insurance  attaches  only  to  property,  and  the  risks  insured 
against  are  not  the  consequences  of  illegal  acts,  but  of  acci- 
dent "  to  the  property. 

666.  Where  a  policy  required  proof  of  occupancy  at  the 
time  of  the  fire,  which  showed  the  building  was  used  as  a  hotel, 
but  no  license  had  been  procured  to  keep  it  as  a  hotel,  as  was 
required  by  law.  In  the  memoranda  of  hazards  annexed  to 
the  policy  '^all  unlawful  business"  was  prohibited. 

Held  :  "  That  an  action  could  not  be  maintained  on  the  policy." 

MUST   BE   VALID. 

667.  The  contract  upon  which  the  insurable  interest  is 
based  must  be  a  valid  one,  made  according  to  law,  or  an  in- 
surance will  not  be  sustained. 
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OTHER  (or  double)  INSURANCE. 

668.  As  man  J  several  and  distinct  insurances  may  exist 
upon  the  same  property  as  there  may  be  separate  insurable 
interests  connected  therewith,  without  creating  "  other  insur- 
ance "  necessitating  contribution.  Some  policies  hold  all  other 
insurance  on  the  same  subject,  by  any  party  in  interest,  as  co- 
insurance. 

Insurable  interests,  when  not  absolute,  may  be  desig- 
nated as  follows,  namely : — 

I. 

669.  As  connected  with  the  right  of  possession  of  property,  or  of  the 
equity  of  redemption  therein,  or  a  reversionary  interest  in  an  estate. 

Such  are  the  interests  of  the  following,  namely : — 

670.  Mortgagor  :  Whose  interest  is  in  the  property  as 
long  as  his  equity  of  redemption  remains,  or  he  may  be  liable 
for  the  debt. 

He  may  generally  insure  and  recover  the  full  value  of  the 
property. 

671.  An  equity  of  redemption  is  the  right  which 
^^uity  gives  to  a  mortgagor,  or  his  assignee,  upon  purchase  or 
otherwise,  of  redeeming  the  mortgaged  estate  after  foreclosure 
^d  sale.  It  is  considered  to  be  the  real  and  beneficial  estate, 
^tamount  to  the  fee  at  law ;  and  it  is  accordingly  held  to  be 
descendible  by  inheritance,  devisable  by  will,  and  alienable  by 
deed,  precisely  as  if  it  were  an  absolute  estate  at  law ;  and 
^  interest  continues  until  foreclosure. 

•79,  Pledgor  :  The  owner  of  any  subject  pledged,  and 
"e  insured,  has  an  interest  in  the  policy,  though  he  is  not 
di^tly,  by  express  terms  or  by  description  in  the.policy,  a 
P*fty  to  it. 

Be  also  has  an  insurable  interest  to  its  full  value,  so  long 
^  the  right  of  redemption  remains. 

•73.  Vendee  :  Any  interest,  inchoate  or  equitable,  held 
^der  a  valid  executory  contract,  and  while  such  contract  ex- 
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istSy  is  an  insurable  interest  to  its  fiill  value,  though  the  pur- 
chaser may  not  have  obtained  possession^  actual  or  construc- 
tive ;  provided^  the  destruction  of,  or  injury  to,  the  property 
wbxdd  not  affect  his  liability  to  the  vendor. 

If  he  has  paid  the  purchase  money,  or  expended  anything 
upon  the  subject  insured,  he  has  a  direct  insurable  interest  in 
the  nature  of  an  equitable  ownership,  without  regard  to  his 
liability  to  the  vendor. 

A  purchaser,  liable  for  the  price  of  goods,  has  an  insurable 
interest  in  them  to  their  full  value,  after  as  well  as  before 
they  may  be  stopped  in  transitu. 

674.  Debtob  :  A  debtor  has  an  insurable  interest  in  the 
subject  under  execution  or  other  judgment  lien,  as  long  as  the 
equity  of  redemption  remains  in  himself. 

The  attachment  or  arrest  of  goods,  or  other  subject,  at  the 
suit  of  a  creditor  on  mesne  process,  or  a  seizure  on  execution 
to  satisfy  a  judgment,  does  not  deprive  the  owner  of  his  interest, 
or  diminish  it,  until  a  legal,  absolute  sale  is  made.     (683.) 

An  insolvent  debtor  retains  an  insurable  interest  in  goods 
concealed  from  creditors. 

675.  Revebsioneb  :  A  reversionary  interest  is  a  vested 
right  or  estate  by  operation  of  law,  and  not  by  deed  or  will ; , 
hence,  one  having  such  an  interest  in  property,  after  some  par-* 
ticular  estate  is  determined,  has  an  interest  in  the  preserva-| 
tion  of  such  property,  which  is  insurable. 

676.  Devisee  or  Legatee  :  Has  an  insurable  interest  in' 

•  

an  estate  only  after  the  death  of  the  testator.  The  bare  pos-  ■ 
sibility  that  a  right  to  property  might  hereafter  arise,  cannot  > 
be  considered  an  insurable  interest. 

An  ej^vectcUion  may,  in  some  cases,  be  insured  against  cer- 
tain risks,  by  a  policy  particularly  specifying  its  natui'e. 

677.  Pabtneb  :  A  partner  in  a  firm,  when  equally  inter- 
ested with  his  co-partner,  and  largely  in  advance  to  the  part- 
nership concern,  has  an  insurable  interest  in  the  entire  stock 
to  its  fuU  value.    (1»79.) 
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678,  A  MARRIED  WOMAN,  owmng  the  fee  to  premises^ 
may  insure  a  building  thereon  in  her  own  name^  notwithstand- 
ing the  fact  that  her  husband  has  the  right,  during  marriage, 
to  occupy  the  property  jointly  with  her,  and  has  a  life  estate 
therein.  Nor  will  a  policy  to  her,  upon  her  property,  be  ren- 
dered void  by  the  sale  of  the  property  or  a  portion  of  it  by  her 
husband. 

n. 

6T9.  As  connected  with  property  throngh  a  mortgage  or  other  lien 
thereon. 

•80,  It  is  held  that  whatever  be  the  form  of  conveyance 
to  secure  a  debt,  it  is  treated  in  equity  as  a  mortgage.  And 
any  conveyance  that  equity  will  treat  as  a  mortgage  leaves 
an  bsurable  interest. 

Such  is  the  interest  of  the  following,  namely : — 

681.  Mortgagee  :  Whose  interest  is  in  the  debt,  secured 
by  the  mortgage  upon  the  property.  Such  interest  is  insur- 
able to  the  full  value  of  the  debt.     (731.) 

•88.  V^dor:  Who  has  an  insurable  interest  in  the 
pn)perty  sold  to  the  amount  of  the  purchase  money  unpaid 
upou  the  contract,  or  as  long  as  he  retains  the  legal  title. 

Property  sold,  and  left  with  the  vendor  as  collateral  securi- 
*7j  gives  such  vendor  an  insurable  interest  in  such  property 
to  the  amount  of  his  demand. 

•88.  Where  goods  have  been  sold  upon  credit,  and  de- 
livered to  the  carrier  for  transportation  to  the  vendee's  place 
^  bosiness,  the  title  passes  to  such  vendee,  subject  to  the 
^'wcfor's  right  of  "  stoppage  in  transitu  "  at  any  time  before 
^^J  come  into  the  possession  of  the  vendee,  and  the  vendor  is 
invested  with  his  original  right  to  the  possession  of  such  goods 
•aapledge  for  their  price.  The  right  of  "  stoppage  %n  transitu^^ 
continues  during  the  whole  process  of  transportation  and  until 
the  goods  have  been  actually  delivered  to  the  vendee  by  the 
carrier.    But,  if  placed  in  a  warehouse,  awaiting  removal  by 

die  yendee,  they  will  be  regarded  as  in  transitu.     (1316.) 
18 

\ 
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684.  Pledgee  :  One  who  has  made  advances  upon  prop- 
erty, has  a  special  property  in  the  pledge,  and  is  entitled  to 
exclusive  possession  during  the  time  and  for  the  objects  for 
which  it  is  pledged ;  and,  being  responsible  to  the  pledgor  for 
the  proper  custody  of  the  property  pledged,  he  has  an  insur- 
able interest  to  the  amount  of  his  advances,  interest,  and 
charges,  until  the  property  is  redeemed. 

685.  Creditor  :  One  having  a  judgment  or  other  lien 
upon  the  property,  as  security  for  debt,  has  an  insurable  in- 
terest therein. 

A  creditor  J  merely  as  such,  has  no  insurable  interest  in  the 
property  of  his  debtor ;  but  a  creditor  to  whom  goods  are  as- 
signed as  cdlateral  security  has  an  insurable  interest  in  them 
to  the  amount  of  his  debt. 

686.  Mechanic's  lien  :  This  lien  is  created  by  law,  as  a 
security  for  the  price  and  value  of  the  work  performed  and 
materials  ftimished  by  the  mechanic.  As  such  it  exists  on 
the  land  and  on  the  buildings  erected  thereon.  It  is  some- 
thing more  than  a  mere  claim  to  a  lien  ^  it  is  de  facto  as  much 
of  a  lien  or  security  before  judgment  as  a  mortgage  is  a  lien 
prior  to  foreclosure.  The  holder  of  such  a  lien  has  an  insur- 
able interest  to  the  full  value  of  the  claims. 

m. 

687*  Ab  haviDg  the  right  to  and  enjoyment  of  the  nsafmct  of  property. 

Such  is  the  interest  of  the  following,  namely  : — 

688.  Lessor:  One  having  an  interest  in  the  rents  of 
property  may  insure  the  same  specifically.  Thus,  certain 
premises  demised  by  A.  to  B.,  reserving  a  perpetual  rent,  with 
covenant  that  A.  might  re-enter  for  rent  in  arrear,  and  hold 
till  payment.  The  rent  being  in  arrear,  A.  entered,  and  while 
in  possession  insured  the  premises. 

Hbld  :  That  A.  had  each  an  interest  as  may  be  insured.    (37ft.> 

689.  Lessee  :  Has  an  insurable  interest  in  the  value  oi 
his  lien  ^^for  occupancy;  ^^  but  he  has  no  interest  in  the  build — 
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^  leased.  When  the  lectsehold  may  be  upon  land,  for  a  term 
jears;  upon  which  the  lessee  may  erect  a  building,  he,  be- 
g  absolute  owner  of  such  building,  may  insure  it,  and  re- 
aver the  full  value,  if  burned.     (SI78.) 

••O,  A  lessee  holding  over  after  expiration  of  his  lease, 
at  law  a  tenant-at-wiU  ;  or,  after  payment  of  rent,  a  tenant 
3m  year  to  year,  holding  upon  the  terms  of  the  expired  lease 
far  as  applicable,  he  has  an  insurable  interest  as  a  tenant 

691.  Tenant  :  A  tenant  for  a  year  may  insure  his  inter- 
t  in  the  demised  tenements,  but  he  can  recover  only  to  the 
lue  of  the  lease  ^^for  oecupancy.^^ 

He  can  also  insure,  in  certain  cases,  improvements  or  "  het^ 
"^ments  '^  put  upon  the  premises  at  his  own  cost.  (7 1 8,  836,) 

A  tenant  who  pays  no  part  of  the  premium  has  no  inter- 
t  in  a  policy  effected  by  the  landlord  on  the  leased  premises, 
1^88  it  be  so  agreed.  But,  if  the  tenant  pay  any  of  the  pre- 
'O.m,  he  has  an  interest  in  the  policy. 

C93.  Tenant  fob  life  :  Or,  a  life  interest  in  property. 
tenant  for  life  has  a  freehold  interest  in  lands,  the  duration 
^hich  is  confined  to  the  life  or  lives  of  some  particular 
''"Bon  or  persons,  on  the  happening  or  not  happening  of  some 
^<^ertain  event ;  such  interest  is  insurable,  and  its  value,  in 
^^^  of  loss,  is  to  be  estimated  by  the  ordinary  life  tables. 

993.  Tenant  by  the  courtesy  :  A  husband  who,  under 
^^tain  circumstances,  after  the  death  of  his  wife,  has  a  life 
^^^rest  in  her  estate.  He  may  insure  her  personal  property 
^  his  own  name,  while  she  still  lives. 

He  may,  as  tenant  by  the  courtesy ^  make  valid  insurance 
^^  the  wife's  real  property,  to  its  ftiU  destructible  value, 
^•cribing  it  as  "  his  "  estate,  without  specifying  his  interest, 
ff  the  capacity  in  which  he  insures. 

094.  Eabnings  and  PBOPrrs :  One  having  an  insurable 
interest  in  property  may  insure  also  the  prospective  earnings 
9r  profits  likely  to  grow  out  of  that  property ;  but  these  inter- 
iits  must  be  covered  specifically  as  such.     (364,) 
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695.  Cestui  que  trust,  or  beneficiary  :  One  holding 
a  beneficial  interest  in  and  out  of  an  estate,  the  legal  title  be- 
ing vested  in  another.     As  such  he  has  an  insurable  interest. 

In  a  policy  by  a  tmstee,  on  trust  property,  the  cestui  que 
trusty  being  the  equitable  owner,  has  an  equitable  interest  in 
the  policy. 

IV. 

696.  When  holding  the  control  of  property  of  others  for  specific  uses 
and  trusts. 

Such  are  the  interests  of  the  following,  namely  : — 

697.  Executor  :  One  having  the  control  of  the  property 
of  a  decedent,  under  a  will.  He  may  insure  in  his  own  name, 
even  before  the  probate  of  the  will. 

698.  Administrator:  One  having  control  of  property  of 
an  intestate  decedent,  by  appointment  of  the  surrogate  or  other 
proper  officer.  In  the  prosecution  of  his  trust  he  acquires  a 
legal  property  in  the  assets  of  the  intestate,  incident  to  his  of- 
fice ;  and,  being  liable  for  the  management  of  the  property, 
and  having  possession  and  control,  he  may  insure  it. 

699.  Guardian  ;  Curator  :  One  having  legal  charge  of 
the  estate  of  an  orphan  minor,  by  appointment  of  court.  From 
the  nature  of  the  trust,  he  may  insure  the  real  property  of 
his  ward. 

700.  Assignee  :  One  to  whom  an  assignment  has  been 
made,  as  one  having  in  charge  the  property  of  an  insolvent 
debtor.  From  the  nature  of  the  trust,  he  may  insure  himself 
against  loss  by  fire. 

An  assignee  of  any  subject,  for  a  valuable  consideration, 
having  a  lien  upon  it,  and  possession  or  control  and  disposition 
of  it,  may  insure  it  under  a  general  description,  without  speci- 
fying hb  interest. 

701.  Sheriff  ;  Constable  :  Holding  property  under  ex- 
ecution, may  insure  it ;  the  proceeds,  in  case  of  loss,  being 
held  in  trust  for  the  party  in  interest. 
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799.  Receiver:  One  appointed  by  a  court  to  receive 
rents  and  profits  on  lands^  or  the  product  of  properly  in  dis- 
pute. Having  possession,  and  being  responsible  for  property 
lost  or  injured  from  negligence,  and  liable  for  damages,  he  may 
insure  to  the  full  value  of  the  property. 

703.  Trustee  :  One  holding  the  right  of  property,  real 
or  personal,  for  the  benefit  of  another,  under  a  deed  of  trust, 
mr  by  appointment  of  a  court ;  and  he  is,  in  law,  generally  re- 
garded as  the  owner  of  the  property. 

704,  A  trustee  having  the  title  to  property,  and  posses- 
sion and  management  of  it,  may  insure  in  his  own  name,  with- 
out specifying  his  interest,  to  its  full  value,  the  policy  being 
silent  as  to  ownership. 

Either  or  all  of  the  above-named,  being  trustees  to  a  certain 
extent,  having  possession  and  being  liable  for  the  due  care 
and  safety  of  the  trust  property,  may  insure  and  recover  the 
(oil  value  in  their  own  names,  or  as  "  executors,"  "  administra- 
tors," etc.,  for  the  use  of  the  several  estates  in  trust. 

V. 

705.  When  one  is  so  connected  with  property,  either  by  contract  or 
V  mle  of  law,  that  he  becomes  liable  to  indemnify  the  owner  in  case  of  its 
m^fy  or  destruction  by  certain  perils. 

Such  is  the  interest  of  the  following,  namely  : — 

''06.  Common  carrier:  One  who  transports  property 
for  others  for  hire.  He  has  an  insurable  interest  in  the  sub- 
ject transported,  when  the  freight  or  pay  for  such  transporta- 
tion depends  upon  the  safety  and  delivery  of  the  articles,  to 
"^0  amount  of  the  stipulated  pay.  Such  interest  may  be  in- 
"^d  without  specifying  the  particular  interest  to  be  covered. 
(1»S4.) 

A  common  carrier  may  be  reinsured  against  certain  risks, 
Bttljeet  to  the  conditions  of  the  original  insurance. 

yoy.  Wharfinger  :  One  who  owns  or  keeps  a  wharf  or 
^ck,  and,  as  such,  receives  goods  and  wares  for  storage  or 
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shipment^  for  hire.  He  is  not,  like  a  carrier^  to  be  considered 
an  insurer,  unless  he  superadd  the  character  of  carrier  to  wharf- 
inger. He  has  a  lien  upon  all  goods  in  his  possession  for  the 
balance  of  his  accounts.  Such  lien  is  insurable  to  its  full 
value. 

708.  Waeehouseman  :  One  who  receives  goods  and 
merchandise  for  storage  in  his  warehouse^  for  hire.  His  lia- 
bility commences  as  soon  as  the  goods  arrive  at  his  warehouse. 
He  has  a  lien  upon  the  goods  stored  for  freight  and  chaises 
paid,  or  advances  made,  or  for  storage.  Such  lien  is  insurable. 
(1375.) 

709.  Bailee,  or  depositary  :  One  who  has  temporary 
possession  of,  and  a  qualified  property  in  goods  for  the  pur- 
poses of  triist  /  and  when  liable  by  law  or  by  contract  for  cer- 
tain risks  whereby  the  subject  bailed  or  deposited  may  be 
damaged  or  lost,  has  an  insurable  interest,  in  respect  to  such 
risk,  to  the  full  value  of  the  property ;  holding  any  surplus,  in 
case  of  loss,  as  trustee  for  the  ovmer.     (1S34.) 

710.  Innkeeper  :  His  liability  is  a  special  one,  arising 
from  the  obligations  imposed  at  common  law  by  his  occupa- 
tion. The  amount  of  liability  must  depend  upon  special  cir- 
cumstances. But,  in  event  of  fire,  if  goods  be  stolen  in  re- 
moval, he  would  be  responsible  for  them.  Hence,  he  possesses 
an  insurable  interest  in  the  goods  of  his  guests. 

VI. 

711.  When  one  has  taken  the  property  of  another  at  his  own  riftk,  or 
agreed  to  get  it  insured  for  the  benefit  of  the  owner,  and  who  will  be  liable 
for  any  loss  if  he  fail  to  do  so. 

Such  is  the  interest  of  the  following,  namely : — 

71 3.  Agent  :  One  who  transacts  business  for  another  for 
hire.  Having  a  particular  right  of  lien  for  all  of  his  necessary 
commissions,  expenses,  advances,  and  services  in  and  about  the 
property  intrusted  to  his  agency,  he  has  always  an  insurable 
interest  to  the  amount  of  his  lien^  and  when,  by  the  usage  of 
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trade  or  the  general  course  of  business^  he  is  authorized  to  act 
as  owner  or  principal,  and  has  possession  of  the  property^  he 
can  insure  to  the  full  value  in  his  own  name ;  unless  the  stipu- 
lations of  the  policy  require  otherwise. 

A  mere  agent ,  without  possession  or  lien^  has  no  insurable 
interest ;  hence^  the  beneficial  owner  cannot  take  advantage 
of  an  insurance  effected  by  an  agent  in  his  own  name^  under 
such  circumstances,  such  contract  being  simply  void.  (1317.) 
(1338.) 

713.  Factor:  One  employed  to  sell  goods  or  merchan- 
dise consigned  to  him  by  or  for  his  principal,  for  a  compensa- 
tion.    He  may  buy  or  sell  for  his  principal,  in  his  own  name, 
as  well  as  in  the  name  of  his  principal.     He  is  allowed  a  lien 
on  the  proceeds  of  goods  sold  as  well  as  on  the  goods  themselves. 
Hence,  he  may  not  only  insure  to  the  amount  of  his  lien,  in  way 
of  advances,  expenses,  and  conmiissions,  but  he  may  insure, 
and  recover  for  the  goods  in  his  custody  to  their  full  value,  in 
bis  own  name,  holding  any  surplus  above  his  lien  in  trust  for 
bis  principal  under  the  restrictions  of  the  policy. 

A  factor  is  a  mercantile  agent  (or  sales  and  purchases,  who 
has  possession  of  the  goods.  An  auctioneer ^  in  possession  of 
property,  stands  as  a  factor.  At  common  law  he  is  agent  for 
both  buyer  and  seller. 

'^14.  A  broker  is  such  agent,  but  without  possession  of 
the  goods.  Hence,  a  factor  ma,j  act  for  his  principal  in  his 
own  name,  having  possession  of  the  goods.  A  broker  must 
act  only  in  the  name  of  his  principal. 

7 15,  Consignee:  One  to  whom  consignments  are  made 
for  sale.  A  consignee,  having  possession  and  a  lien  upon  prop- 
^  for  advances  or  otherwise,  may  insure  it  in  his  own  name 
generally^  without  specifying  the  interest,  unless  there  be  a 
provision  in  the  policy  to  the  contrary.  But  he  has  not  in  all 
c*W8,  as  consignee^  an  insurable  interest,  on  his  own  account, 
in  the  property  to  its  full  value ;  his  interest  is  commensurate 
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only  with  the  loss  he  may  sustain  bjr  the  destruction  of  the 
property. 

716.  Commission  mebchakt:  One  who  buys  and  selk 
for  others  for  a  commission.  He  has  an  insurable  interest  to 
the  amount  of  his  commissions,  on  goods  consigned  to  him  for 
sale,  from  the  time  of  such  consignment ;  and  may,  like  KfadoTj 
having  possession  of  the  goods,  insure  the  same  generally  in 
his  own  name,  unless  the  stipulations  of  the  policy  require  the 
ownership  to  be  stated. 

717.  Vendor  of  "goods  sold  but  not  delivered." 
When  the  owner  has  sold  the  subject,  agreeing  stiU  to  stand 
insurer  in  respect  to  certain  risks,  for  a  certain  period,  under 
his  then  subsisting  policy  (covering  under  the  above  clause), 
such  agreement  will  constitute  a  sufficient  still  subsisting  inter- 
est under  such  a  policy.     (1331.) 

718.  Underwriter:  An  underwriter,  by  subscribing  a 
policy,  acquires  no  property  in  the  subject  insured,  yet  he  does 
acquire  an  insurable  interest  therein ;  and,  having  rendered 
himself  directly  liable  to  loss  from  certain  perils,  he  may  stip- 
ulate to  be  indemnified  against  these  perils.  His  interest,  how- 
ever, exists  only  in  relation  to  the  perils  insured  against  in  the 
original  policy.     (10SI8.) 

719.  Insl^red  :  A  party  insured  has  an  insurable  interest 
in  the  solvency  of  his  underwriters. 

An  insurance  to  the  full  value  of  the  property  does  not 
exhaust  the  insurable  interest  of  the  insiu*ed ;  for  he  can,  not- 
withstanding the  claiise  in  the  policy  relative  to  other  insurancCj 
msikQ  double  insurance  in  simultaneous  policies,  which,  in  efiect, 
is  a  mere  insurance  of  the  solvency  of  each  set  of  under- 
writers {marine). 

In  a  fire  policy  in  favor  of  a  consignee^  factor ^  or  commiS' 
sion  merchant  having  a  lieny  the  calculation  of  the  amount  of 
the  insurable  interest  must  depend  upon  what  interest  appears 
by  the  contract  to  be  intended  to  be  insured,  or  which  may, 
by  the  terms  of  the  policy,  be  covered. 
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VII. 

790.  VoLTJMTABT  msuRANCB.  When  insoraDce  is  made  by  one  acting 
toluntaHly,  without  the* knowledge  of  or  instmctions  or  orders  from  the 
party  interested,  for  whom  the  policy  is  intended,  such  insurance  will,  if 
ratified  by  such  second  party,  be  available  to  him;  the  general  maxims 
being  "  that  a  subsequent  ratification  is  equivalent  to  prior  authority/'  and 
**  tacit  permission  is  equivalent  to  an  express  authority,  and  supersedes  the 
necessity  of  a  subsequent  adoption/'    (1334.) 

Such  18  the  interest  of  the  following,  namely : — 

721.  Whom  it  mat  concern:  One  may  insure  in  his 
own  name  the  property  of  another,  for  the  benefit  of  the  * 
owner,  without  the  latter's  previous  authority  or  sanction,  and 
such  action  will  insure  the  interest  of  the  party  intended  to  be 
protected,  upon  hi^  subsequent  adoption  of  it,  even  after  a  loss 
may  have  occurred. 

But,  before  one  can  recover  upon  a  policy  of  insurance,  he 
must  show  that  his  property  was  intended  to  be  protected  by 
the  policy,  or  that  he  caused  the  insurance  to  be  effected  for 
his  benefit,  or  that  it  was  intended^  at  the  time  it  was  taJcen^  for 
his  security.  La  the  absence  of  positive  proof  of  adoption,  the 
fact  cannot  be  assumed.     (1333.) 

vra. 

7d3.  When  parties  would  be  liable  to  indemnify  others  for  loss  or  in 
jury  caused  by  themselves  or  their  employees,  or  resulting  from  accidents 
Kndering  them  liable. 

Such  is  the  interest  of  the  following,  namely : — 

723.  Railway  companies  :  A  railway  company  has  an 
^nmrable  interest  in  buildings  along  the  line  of  its  road,  which 
we  liable  to  be  burned  by  sparks  from  locomotives,  and  for 
which  injury  the  company  would  be  obliged  to  indemnify,  un- 
less they  had  taken  every  reasonable  precaution  against  it. 

^M.  Under  a  statute,  providing  that  "a  railway  com- 
ity should  have  an  insurable  interest  in  any  building  or  otJier 
Poverty  along  the  line  of  its  road,  for  the  loss  of  which  by  fire 
eommonicated  by  the  engine  it  was  responsible  in  damages.'' 

Held  :  That  the  company  had  an  insurable  interest  in  growing  timber 
^luee  hnodred  feet  from  the  line  of  the  road. 
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733«  It  appeared  at  the  trial  that  the  defendant's  locomo- 
tive set  fire  to  a  building  of  the  corporation  used  as  a  wood-shed 
and  stable^  and  that  sparks  were  borne  by  the  wind  from  the 
burning  building  to  the  plaintiffs  house^  a  distance  of  more  than 
fifteen  hundred  feety  and  that  the  plaintiflTff  house  was  thereby 
set  on  fire.  Held^  by  the  full  bench^  that  the  defendant  was 
liable. 

736.  Buty  on  the  other  hand;  when  the  warehouse  of 
an  individual^  situated  very  near  the  track  of  the  company's 
road;  was  set  on  fire  by  sparks  from  a  locomotive  engine^ 
so  negligently  placed  as  to  set  it  on  fire,  the  burning  of  the 
warehouse  communicated  fire  to  a  hotel  building  some  thirty- 
nine  feet  distant;  which  waS;  with  its  contents;  totaUy  con- 
sumed. 

Held,  bj  the  lower  conrt,  that  the  company  was  liable  for  the  loss  of 
the  hotel  and  contents.  Bat,  upon  appeal,  the  Supreme  Court  of  Pennsyl- 
yania  reversed  the  decision  upon  the  ground  that  the  burning  of  the  hotel 
was  from  a  secoridary  catue.  The  sparks  from  the  locomotive  did  not  ignite 
the  hotel ;  thej  fired  the  warehouse,  and  the  warehouse  fired  the  hotel ; 
they  were  the  remote  cause  only.    ( 1670.) 

The  weight  of  authority;  however,  is  with  the  preceding 
rulmg.     {79S.) 

737.  In  a  case  where  sparks  fit)m  a  company's  locomotive 
were  the  cause  of  the  fire.  Chief- Justice  Tindal  said  : — 

"  The  defendants  are  a  company  intrusted  by  the  Legislature  with  an 
agent  of  an  extremely  dangerous  and  unruly  character,  for  their  own  private 
and  particular  advantage  ;  and  the  law  requires  of  them  that  they  shall,  in 
the  exercise  of  the  rights  and  powers  so  conferred  upon  them,  adopt  such 
precautions  as  may  reasonably  prevent  damage  to  the  property  of  third 
persons,  through  or  near  whicn  their  railway  passes." 

79§.  **  The  evidence  in  this  case  was  abundantly  sufilcient  to  show  that 
the  injury  of  which  the  plaintifif  complains  was  caused  by  the  emission  of 
sparks,  or  particles  of  ignited  coke,  coming  from  one  of  the  defendant's 
engines ;  and  there  was  no  proof  of  any  precaution  adopted  by  the  company 
to  avoid  any  such  mischance.  I  therefore  think  that  the  jury  came  to  a  right 
conclusion  in  finding  that  the  company  were  guilty  of  negligence,  and  that 
the  injury  complained  of  was  the  result  of  such  negligence ;  there  are  many 
old  authorities  to  sustain  this  view/' 

The  above  ruliug  is  given  in  fiill  as  seeming  to  embrace  the 
gist  of  the  entire  law  upon  this  point.     (1678.) 


MORTGAGE  INTERESTS.  283 

790,  Where  it  was  proved  that  a  company  "  had  resorted 
to  aU  known  means  of  precautions^  to  prevent  such  accidents, 
it  was  held  that  thej  were  not  liable,  as  there  had  been  no 
negligence. 

730.  Steamboat  Owners  :  Inasmuch  as  steamboat  ovmers 
are  liable  for  damages  caused  by  sparks  from  boats  having  no 
grille  over  the  chimney,  they  evidently  have  an  insurable  in- 
terestj  under  the  same  contingencies  as  railroad  companies. 

MORTGAGE  INTEREST. 

T31*  "  Whatever  may  be  the  form  of  the  conveyance  to  secure  a  debt, 
it  is  held  in  equity  to  be  a  mortgage,  and  it  is  to  be  treated  as  such/' 

733.  That  there  is  a  material  difference,  especially  in  the 
law  of  insurance,  between  a  mortgage  and  a  judgment^  is  be- 
yond question.  Mortgages  are  in  form  defeasible,  and  in  sub' 
stance  grants  of  specific  security  or  interests  in  land,  for  the 
purpose  of  security. 

733.  But  a  judgment  is  a  general  and  not  a  specific  lien. 
If  there  be  personal  property  of  the  debtor,  it  is  first  to  be 
satisfied  out  of  that.  If  there  be  not,  then  it  is  a  lien  on  all 
his  real  estate,  without  discrimination. 

734.  Held,  by  the  Supreme  Court  of  Pennsylvania : — 

That  a  judgment,  although  it  was  to  secure  the  payment  of  the  pur- 
chase-money yet  unpaid,  did  not  place  the  holder  in  a  position  analogous 
to  that  of  a  mortgagee,  and  that,  as  he  retained  no  insurable  interest  in  the 
premises,  he  was  not  entitled  to  recover  on  the  policy  of  insurance. 

MORTGAGE  POLICY. 

735.  A  mortgage  policy  may  be  either  directly  upon  the 
property  by  the  mortgagee j  or  a  mortgage  debt  may  be  secured 
by  conditions  attached  to  or  inserted  in  the  policy  of  the 
mortgagor,  making  any  loss  payable  to  the  mortgagee,  as  his 
interest  may  appear  at  the  time  of  the  loss. 

736.  The  first  form  is  an  insurance  upon  the  debt^  where 
the  premium  is  paid  by  the  mortgagee.  In  this  case  the  owner 
receives  no  benefit  whatever  in  case  of  loss,  as  the  debt  still 
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remains  unpaid.  Under  this  form  the  underwriter  Is  entitled 
to  be  subrogated  to  the  claim  of  the  mortgagee^  without  any 
specific  agreement  therefor.  The  second  form  is  an  insurance 
upon  the  property.  The  owner,  or  mortgagor j  pays  the  pre^ 
mium,  and  the  policy  protects  both  ntortgagor  and  the  mortgagee ; 
and,  in  case  of  loss,  in  addition  to  the  payment  of  the  debtj  any 
surplus  recovered  beyond  the  interest  of  the  mortgagee  belongs 
to  the  mortgagor.  In  this  form  the  underwriter  is  not  subro- 
gated to  the  mortgagees  claim,  unless  especially  agreed  for. 

737.  Concessions  are  sometimes  made  to  savings  and  other 
banks,  large  holders  of  mortgage  insurance  (741).  The  fol- 
lowing form  is  recommended  by  the  National  Boabd,  viz. : — 

73§.  Kn  tOnf^iAttUiion  of  one  doUar,  to  us  in  hand  paid  bj  the 

the  receipt  of 

which  is  hereby  acknowledged,  and  for  other  yaloable  considerations,  we, 

the  FiRK  Insurance  Ck)MPANY  of ,  hereby  cov^enant  and 

agree  that  all  policies  of  fire  insurance  issued  bj  us,  which  are  or  may  be 
assigned  to  or  held  by  the  company  first  aforesaid,  as  mortgagees,  shall  be 
binding  upon  us,  and  that  the  interest  of  the  said  mortgagees  shall  be  con- 
sidered absolutely  insured,  and  subject  to  no  pUa  in  bar  of  their  right  to  recover 
from  Its  9uch  sum  or  sums  of  money  {not  exceeding  the  amount  insured  [?] ),  as 
shall  save  them  from  loss  under  such  policies  in  consequence  of  any  fire  which 
may  happen,  except  such  loss  as  may  take  place  by  means  of  any  Invasion,  in- 
surrection, riot,  or  civil  commotion,  or  of  any  military  or  usurped  power. 
(1S30.) 

739.  And  it  is  further  understood  by  said  Fire  Insurance  Company,  that 
as  soon  as  any  change  of  occupation,  rendering  any  risk  more  hazaitious, 
becomes  known  either  to  the  said  mortgagees  or  to  us,  privilege  for  the 
same  shall  be  noted  on  the  proper  policy,  and  said  Fire  Insurance  Company 
shall  be  paid  by  the  said  mortgagees  the  additional  premium  for  the  entire 
term  of  use  of  said  risk  during  the  current  year  of  such  increased  haxard. 

SUBROGATION  CIJIiUBB. 

740.  It  is  also  understood  and  agreed,  that  in  case  of  loss,  and  claim 
therefor,  on  the  part  of  the  mortgagees,  when,  under  the  circumstances  of  the 
case,  the  policy  may  be  deemed  invalid  as  to  the  interest  of  the  mortgagor, 
they  shall,  on  due  notice  and  on  full  payment  and  satisfaction  of  their  cl^m, 
assign  to  us,  the  said  Fire  Insurance  Company,  the  bond  and  mortgage,  and 
all  other  securities  held  by  them  on  the  property  in  question ;  it  l^ing  un- 
derstood that  the  only  object  of  this  agreement  is  to  protect  the  mort^igeee 
from  loss.    (1§91.) 

The  Committee  of  the  National  Board,  in  this  connection^ 
further  say : — 

741.  "The  practice  of  having  printed  stipulations,  signed  by  compa- 
nies, protecting  the  interests  of  savings  institutions,  trust  companies,  life 
insurance  companies,  and  other  institutions  loaning  money  as  mortgagees, 
against  the  acts  of  owners  that  might  be  insured  by  them,  has  become  very 
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leral,  and  rnanj  of  the  agreements  or  stipalations  drawn  bj  tlie  several 
titutions  and  presented  to  the  company  for  signature,  have  been  drawn 
th  but  little  care,  and  frequently  contain  objectionable  clauses.  One 
ently  before  your  committee  contained  this  clause : — 

749.  "  And  a  is  further  aareed,  t?uU,  as  to  the  interest  of  the  mortgagee, 
9aid  insurance  company  shall  in  no  case  claim  or  insist  that  the  insured 
*perty  is  of  less  value  than  the  amount  for  which  it  is  insured,** 

743.  The  objection  to  such  a  clause  readily  suggests  itself 
anj  underwriter  ^  and  it  may  be  added  that  very  serious 
jections  arise  against  the  form  recommended  by  the  Na- 
DNAL  BoARD;  as  tending  to  destroy  the  effect  of  the  saving 
kuses  of  the  policy. 

744.  Another  clause  sometimes  used^  and  scarcely  less 
lectionable,  is  as  follows^  viz. : — 

"  No  alienation  of  this  policy  shall  vitiate  the  rights  of  the  mortgagee 
recover  in  case  of  loss." 

The  effect  of  this  clause  can  be  seen  by  reference  to  MarU 
gFor.    (753,753.) 

745.  Why  such  "concessions"  should  be  made  to  "  banks 
d  other  similar  money-loaning  institutions/'  to  protect  their 
'crests  where  they  have  loaned  money,  when  they  are  the 
Py  last  to  make  "  concessions  "  to  others,  is  one  of  the  mys- 
"i^s ;  especially  when  the  effect  of  such  concessions  is  to 
tuu*  the  underwriter  from  the  benefit  of  the  conditions  of  his 
Ucy  in  case  of  fraud  or  other  voidable  circumstance  on  the 
*^  of  the  mortgagor,  without  any  corresponding  benefit  to 
^aelf  in  the  way  of  extra  premium  for  the  concession. 

746.  These  several  "  mortgage  clauses ''  are  distinct  waiv- 
*  of  the  printed  stipulaCtions  of  the  policy ;  the  property  may 

Bold  and  resold,  or  burned  by  the  mortgagor,  the  liability 
the  underwriter  still  remains ;  and  how  desirous  soever  he 

^y  be  to  cancel  and  terminate  the  risk  from  any  cause,  he 

^^ot  do  so,  as  he  has  bartered  away  his  right  under  the 

^Ucy.     (753.) 

On  real  property,  subrogation  may  indemify  him  for  the 

^OQnt  paid }  but,  upon  chattels  or  personal  property,  he  has 

^  Recourse. 
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747.  Many  of  our  strong  companies,  recognizing  the  ef- 
fect of  these  clauses,  decline  thus  to  hamper  themselves  for  the 
benefit  of  others  without  some  corresponding  benefit  to  them- 
selves. Yet  there  are  companies  that  will  permit  the  follow- 
ing indorsement  upon  their  policies,  taken  from  a  printed 
form,  viz. : — 

"  L088,  if  any,  payable  to trustee,  or  saoceaBors  in  trust,  mort- 
gagee, his  executors,  administrators,  or  assigns,  and  any  cban^  in  title, 
Eossession,  or  occupancy,  to  be  without  prejudice  to  his  or  their  rights 
ereunder." 

THE  MORTGAGOR. 

748.  A  mort{fagor^s  interest  is  in  the  property,  bo  long  as 
his  right  of  redemption  continues.  Even  after  he  has  sold  the 
property  subject  to  the  mortgage,  he  will  still  retain  an  insur- 
able interest,  as  he  is  still  liable  to  the  mortgagee  for  any  in- 
jury that  may  occur  to  the  mortgaged  estate,  and  thus  dimin- 
ish its  value  as  security. 

749.  When  a  mortgagor  insures  in  his  own  right,  and 
assigns  the  policy  to  the  mortgagee  as  security,  or  makes  the 
policy  payable,  in  case  of  loss,  to  the  mortgagee,  then  the 
underwriter  is  not  subrogated  to  the  mortgagee's  securities. 

750.  "  Where  the  owner  of  property,  upon  which  he  has  obtained  an 
insurance,  executes  a  mortgage  thereon,  and  assigns  the  policy  to  the  mort- 
gagee, as  collateral  to  the  mortgage,  though  with  the  consent  of  the  insurer 
indorsed  upon  the  policy,  the  assignee  takes  it  subject  to  the  conditions  ex- 
pressed upon  its  face,  or  necessarily  inhering  in  it,  and  no  recovery  can  be 
had  merely  in  consequence  of  the  equities  of  the  assignee,  if  the  assignor 
has  lost  the  right  to  recover  by  violating  the  terms  of  the  contract."    (763.) 

7fSl«  "  So,  in  an  action  by  the  assured,  for  the  use  of  his  assignee  the 
mortgagee,  against  the  company,  to  recover  for  the  loss  of  the  building  iu- 
sured  by  fire,  it  is  competent  for  the  defendants  to  prove  that  the  plaintiff, 
the  assignor,  set  the  building  on  fire.'' 

7S3.  ^^  The  assignment  of  a  part  of  a  mortgage  debt  se- 
cured by  insurance  will  not  void  the  policy  as  to  the  balance." 
But,  where  a  mortgagor  took  out  a  policy  in  his  own  name, 
^^  payable,  in  case  of  loss,  to  mortgagee,"  and  afterwards  sold 
all  of  his  interest  in  the  property, — 

Held  :  "  That  the  contract  was  with  the  mortgagor  and  not  with  the 
mortgagee ;  and  that  the  sale  of  the  property  divested  the  mortgagor  of  all 
insurable  interest,  and  the  mortgagee  could  not  recover."    (744U) 
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793,  Where  an  agreement  was  ^'  that  the  interest  of  the 
>rtgagee  shall  not  be  invalidated  by  any  act  or  neglect  of 
e  mortgagor;  provided  that  if  the  mortgagee  fail  to  notify 
8  insurers  of  any  change  of  ownership  after  the  same  shall 
ive  come  to  his  knowledge^  the  policy  shall  be  void/^ 

Held  :  "  That  from  the  time  it  may  become  void  as  to  the  mortgagor^  it  exists 
ly  as  an  insurance  in  favor  and  for  the  benefit  of  the  mortgagee,  as  an  insur- 
xe  upon  his  interest  as  mortgagee,  and  not  upon  the  property  generally'* 

Thus  resolving  the  contract  from  one  of  indemnity  upon  the 
roperty  to  the  mortgagor  into  an  insurance  of  the  mortgagee's 
'terest  as  such,  and  making  it  a  personal  contract  with  the 
ortgagee^  in  which  the  mortgagor  would  have  no  interest^ 
id  in  which  the  company  had  debarred  itself  from  all  re- 
'Xirse  to  its  saving  conditions.     (745,  746,  1337.) 

754,  In  answer  to  a  question  in  the  application  as  to  in- 
-t^ibrance  apon  the  property,  the  amount  as  then  existing 
^«  stated ;  an  additional  mortgage  was  subsequently  executed, 
^  an  existing  policy  assigned  as  collateral  security  therefor. 

Held  :  That  the  execution  of  the  latter  mortgage,  without  notice  to 
^    oompanj,  did  not  avoid  the  policy. 

755,  The  sale  of  mortgaged  property  by  a  master  of 
^^cery,  imder  a  foreclosure,  terminates  the  interest  of  the 
^^igagoTy  though  no  deed  has  yet  been  executed. 

756,  A  mortgagor's  insurable  interest  is  not  affected  by 
^  fact  that  the  mortgage  equals  or  exceeds  the  value  of  the 
^jerty. 

757,  A  mortgagoTj  whose  equity  of  redemption  has  been 
^^ed  on  execution,  may  recover  the  entire  value  of  the  build- 
^>  not  exceeding  the  sum  insured. 

THE  MORTGAGEE. 

758,  Mortgage  insurance  is  a  wholly  collateral  contract, 
tr\ich  the  law  allows  the  mortgagee  to  make,  and  with  the  re- 
^  of  which  the  mortgagor  has  no  concern. 
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759.  A  mortgagee's  interest  is  in  the  debt  secured  by  the 
policy.  He  most  possess  an  equitable  interest  when  the  in- 
surance is  effected  and  when  the  loss  occurs.  (OSS.)  If  a 
mortgagee  insures  with  his  own  funds,  for  his  own  exclusive 
benefit,  the  insurance  money  paid  on  the  loss  is  not  in  dis- 
charge of  the  mortgage ;  but,  if  he  insures  at  the  request  of, 
and  for  the  benefit  of  the  mortgagor  as  well  as  himself,  the 
money  paid  is  in  discharge  of  the  indebtedness. 

760.  A  mortgagee  may,  at  his  option,  insure  his  interest 
generally  or  specifically :  generally  when  he  insures  as  entire 
owner,  making  no  mention  of  the  mortgage ;  or  specifically ^ 
when  the  nature  of  his  interest  is  specified — ^subject,  however, 
to  the  stipulations  of  the  policy.     (766.) 

761.  When  the  interest  of  a  mortgagee  is  insured  by  him- 
self, the  underwriters,  in  case  of  loss,  on  paying  the  mortgage 
debt,  are  entitled  to  subrogation  of  the  securities. 

7413.  The  holder  of  a  mortgage  for  the  purchase  money 
may  insure  for  his  whole  interest ;  and  is  not  bound  to  look  to 
the  land  for  its  value,  the  underwriters  being  entitled  to  sub- 
rogation on  payment  of  the  loss  under  the  policy. 

763.  A  policy  of  insurance,  assigned  as  collateral  security 
for  the  payment  of  a  mortgage  debt,  is  subject  to  all  of  the 
express  stipulations  of  the  policy  ;  and  is  liable  to  be  avoided 
in  the  hands  of  the  assignee  by  any  subsequent  breach  of  the 
conditions  of  the  policy  by  the  assignor,  though  the  assignment 
may  have  been  duly  assented  to  by  the  insurers.  (741, 
743,  753.) 

764.  A  lien  upon  property  creates  no  lien  upon  any  policy 
held  by  others  upon  such  property ;  hence,  the  mortgagee  has 
no  claims  upon  the  policy  of  a  mortgagor  upon  the  mortgaged 
property,  nor  can  the  mortgagee  insure  the  property  of  the 
mortgagor. 

765.  The  purchaser  of  property  already  subject  to  mort- 
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gage  for  debt  exceeding  its  valae,  has  no  insurable  interest 
therein^  unless  he  has  assumed  the  payment  of  the  debt. 

766.  Whether  the  interest  of  a  mortgagee  in  property  as 
security  for  a  debt^  is  insured  generaUy  or  specifically ^  he  can 
recover  only  to  the  extent  of  that  interest. 

767.  Notwithstanding  the  form  of  the  contract^  a  morU 
gagee  insures — not  the  ultimate  safety  of  the  whole  property, 
but  only  so  much  thereof  as  may  be  enough  to  satisfy  his 
mortgage.  It  is  not  the  specific  property  that  is  insured,  but 
its  capacity  to  pay  the  debt. 

768.  The  insurance  of  an  exclusively  mortgage  interest 
is  not  upon  the  property,  but  is  simply  a  guaranty  of  the  pay- 
ment of  the  debt,  in  case  of  loss  of  the  security  by  fire.  In 
this  case  the  underwriter  becomes  subrogated  to  the  security. 

769.  If  a  policy  of  insurance  against  fire  be  assigned  to 
a  mortgageej  with  consent  of  the  insurers,  the  assignee  can  re- 
cover, in  case  of  loss,  only  where  the  assignor  could  have  done 
80,  had  no  assignment  been  made.  Such  assignment  does  not 
change  the  policy  into  one  of  indemnity  to  the  assignee  ;  the 
interest  of  the  mortgagor  is  alone  covered  by  it.     (750.) 

770.  If  the  owner  of  an  insured  mortgage  interest  part 
with  any  of  his  securities,  or  if  a  portion  of  the  mortgage  claim 
be  paid  before  loss,  the  underwriter  is  only  liable  for  the 
amount  remaining  unpaid.  The  payment  of  his  debt  termi- 
nates his  interest  as  much  as  the  alienation  of  the  property  ter- 
minates the  owner's  interest.  But,  if  the  insured  part  with  a 
portion  of  his  securities,  or  receive  a  part  of  his  claim  after 
suit  is  commenced  against  the  imderwriter,  it  does  not  affect 
the  case. 

771.  If  the  debt  be  paid  and  the  mortgage  satisfied  be^ 
fore  the  loss,  the  mortgagees  interest  in  the  property  ceases 
firom  such  payment,  and  the  policy  becomes  null  and  void  firom 
lack  of  interest  upon  which  to  attach. 

773.  When  the  mortgagor  effected  insurance  in  his  own 

name,  and  assigned  the  policy  to  mortgagee  with  consent  of 
19 


) 
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the  underwriter,  and  the  Utter  recovered  fran  the  com] 
more  than  enough  to  pay  his  debt, 

Held  :  That,  as  to  the  balance,  he  was  trustee  for  the  mortgagar. 

773.  It  is  not  competent  for  the  underwriter,  in  order*  ^^o 
diminish  or  defeat  recovery  by  the  insured,  to  show  that  'ft&^e 
mortgaged  premises,  notwithstanding  the  loss,  are  still  am;p*3e 
security  for  the  debt.     (763.) 

774.  The  treatment  of  '^  mortgage  interests  "  under  tM=Me 
Gkrman  policy  is  quite  different  from  the  practice  in 
country.     There,  aU  mortgage  insurance  inures  to  the 
of  the  mortgagor,  as  follows,  viz. : — 

**  Abt.  19.  When  an  Insozed  building  is  subject  to  a  mortgage,  is^M» 
payment  of  amount  of  loss  or  damage  can  only  be  made  for  the  purpQM    ^ 
reconstruction,  so  the  mortgagee  must  either  consent  to  an  uncfnditiooa^ 
payment,  or  be  entitled  to  receive  the  same.      Should  a  claim  for  danu^^ 
made  by  a  party  insured  on  such  a  building  become  lost  through  his  o^^^ 
fault,  then  the  company  will  apply  the  amount  of  the  damages,  unlen  ^^^ 
policy  should  have  lapsed  through  non-payment  of  premium,  to  the  M~  ^' 
fMstion  of  said  mortgagee  upon  renouncing  his  claims  upon  Uie  party 
guzed." 


■mdiUoiioflhepoliefi. — "ThiacompaajBhall  not  be  lUblebj  virtue 
7,  or  any  renewal  thereor,  until  the  premium  therefor  ■hall  be 
d."    (4»§-2.) 

Pr^nium  ie  tlie  "  cost  of  inetiraDCe  " — the  price  of 
inBiired  againBt,  which  the  underwriter  gaaranteea 

accident  to  the  saliject  insured. 

30K  HjRi  "The  premlam  pud  by  the  auored  and  the  peril 
the  Inauer  are  two  correUtlves,  inseparable  from  each  other. 
loonsUtntea  tlieeaaence  of  the  contract." 

All  policies  include  a  stipulation  for  the  premiuniy 
sed  at  a  certain  rate  per  cent,  upon  the  amount 

and  it  is  made  a  condition  precedent  to  the  insur- 
og  effect,  that  the  premium  shall  first  be  paid  to  the 
or  ita  duly  authorized  agent ;  and  inasmuch  as  the 
led  by  premiums  are  the  resources  of  the  company  for 
ent  of  losses,  such  condition  is  held  by  the  courts  as 

In  this  connection,  Obihkb,  J.,  says : — 

rahend  that  no  caae  can  be  found  in  Sngliah  boolu  daring  the 
*nlii  which  the  premtnm  hafl  not  been  paid  b;  the  Insiired,  and 
tnet  considered  complete,  either  Id  law  or  In  equity.  The  actual 
Iftw  In  England  abaolntelj  forblda  that  thisihoiDd  be  the  case." 

,  ]ji  the  customary  forms  of  policies  the  payment  of 
lention  is  acknowledged,  and  imports  to  be  a  settle- 
he  premium  by  cash  or  note,  or  both,  simultaDeoosly 
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"  The  natural  course  of  business  would  be  to  pay  it  when  the  policy 
should  be  delivered.  In  the  meantime,  it  is  a  debt  for  which  credit  is  given 
until  the  delivery  of  the  policy." 

787.  In  many  policies,  the  English  forms  particolarlj,  it 
is  customary  to  allow  a  courtesy,  or  ^'  days  of  grace,^  usually 
fifteen  days,  in  which  to  pay  the  premium  upon  renewal.  Such 
days  of  grace  being  allowable  only  when  the  insurance  is  re- 
newable from  year  to  year,  and  not  when  the  policy  is  taken 
out  for  special  terms  of  months  or  a  year. 

The  following  decision,  in  a  case  of  failure  to  pay  the  pre- 
mium within  the  days  of  grace,  before  the  property  burned, 
will  be  of  interest,  as  it  sets  forth  some  interesting  points  upon 
the  liability  of  the  company  for  loss  where  the  premium  has 
not  been  paid;  and,  being  a  decision  upon  an  appealed  case,  it 
may  be  relied  upon  as  a  precedent. 

Where  the  fourth  condition  of  the  policy  provided 

That  *'  the  company  shall  not  be  held  liable  under  the  policy  or  under 
any  renewal  thereof,  until  the  premium  in  full  thereof  is  actually  paid;" 
and,  by  the  fifth  condition,  it  was  mutually  agreed  that,  *'  if  the  premium 
on  the  policy  was  not  paid  within  fifteen  days,  as  herein  provided,  the 
policy  should  be  null  and  void ; "  and  it  was  further  agre^,  "  that  the 
policy  was  made  and  accepted  in  reference  to  the  terms  and  conditions 
therein  set  forth." 

It  was  held,  and  affirmed  by  the  Court  of  Appeals  of  Mary- 
land, as  follows : — 

7§9.  "  That  the  company  should  not  be  held  liable  under  the  policy 
until  the  premium  in  full  was  actually  paid ;  until  that  was  done,  the  policy, 
though  issued  and  delivered  to  the  appellant,  was,  in  respect  to  the  obliga- 
tion under  it,  merely  inchoate,  depending  for  its  binding  effect  upon  a  con- 
dition to  be  performed  by  the  appellant/ 

790,  "  By  the  performance  of  that  condition  at  any  time  within  fifteen 
days,  and  brfore  lo$s  occurred,  the  risk  enga^red  to  be  assumed  by  the  appel- 
lee would  eo  tfwtontt  have  attached ;  but,  until  such  condition  was  perfozmed 
the  appellant  held  the  policy  at  his  own  peril,  and  upon  loss  occurring,  no 
tender  aiterwards  made,  though  within  the  time  allowed  for  payment,  can, 
upon  any  fair  construction,  be  taken  as  a  compliance  with  the  condition." 

"  The  only  circumstance  alluded  to  in  argument  as  at  all  justifying  the 
notion  of  waiver,  was  the  delivery  of  the  policv  to  the  appellant ;  but  it 
must  be  recollected  that,  by  express  stipulation,  me  poUey  wu  made  and  ac- 
cepted in  reference  to  the  terms  and  conditions  contained  in  it."    (663 «) 

**  For  it  never  could  have  been  the  intention  of  the  appellee  to  aasiime 
the  risk  before  the  payment  of  the  premium,  and  to  give  the  appellant  the 
option  to  pay  or  not  within  the  fifteen  days,  as  events  miffht  determine  him 
to  elect.  If  he  had  paid  within  the  fifteen  days,  and  before  loaa  occurred, 
the  appellee  would  have  been  bound  to  receive  the  premium  and  aaaiime  the 
ridt ;  out,  on  failure  to  pay  within  the  time,  it  was  agreed,  by  the  fifth  oon- 
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;ion,  that  the  policy  should  thenceforth  be  null  and  void,  and  of  coarse, 
\ng  noil  and  void,  would  be  no  longer  binding  on  the  appellee,  even  as 
»ropoeal  to  insure.  The  policy  being  tlios,  by  mutual  agreement,  declared 
11  and  Yoid  in  the  event  of  non-payment  within  the  time  limited,  it  is 
ar  there  could  be  no  legal  responsibility  on  the  part  of  the  appellant  for 
>  mmount  of  the  premium,  and  that,  being  so,  there  is  no  reason  or  justice 
holding  the  appellee  alone  bound  on  the  contract  for  the  fifteen  days, 
ile  the  appellant  was  free  to  elect  to  be  bound  or  not,  as  circumstances 
g^lit  dictate.  In  so  construing  the  policy  as  to  bind  the  appellee  from  its 
;e,  without  reference  to  the  payment  of  the  premium  before  loss,  there 
old  be  no  mutuality  in  the  contract,  and  it  is  manifest  that  it  was  for  the 
-T  purpose  of  preserving  mutuality,  and  protecting  the  appellee  from  risk 
tiioat  consideration  actuallyrecelycd,  that  the  fourth  and  fifth  conditions 
re  inserted  in  the  policy.  Without  such  purpose  in  view,  they  would  be 
ileas  and  unmeaning." 

T©1.  Where  the  premium  remains  unpaid,  the  company 
Aj  sue  for  and  recover  the  amount,  like  any  other  debt,  in 
reference  to  canceling  the  policy,  should  it  so  elect. 
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793.  CondUum  of  the  pdiey. — "  11.  It  is  a  part  of  this  contract,  that 
person  other  than  the  assured,  who  may  have  procured  this  insurance 
)  taken  by  this  company,  shall  be  deemed  to  be  tha  agent  of  the  assured 
Qaed  in  this  policy,  and  not  of  this  company  under  any  circumstances 
uatever,  or  in  any  transaction  relating  to  this  insurance/'    (478-1.) 

In  England  and  upon  the  Continent,  insurances,  and  espe- 
^llj  marine,  are  almost  imiversally  made  through  the  medium 
professional  brokers,  who  assume  all  responsibility  for  the 
^iniimi,  and  are  recognized  by  the  companies  and  the  courts. 

I^rance  they  are  duly  licensed  like  notaries.  The  fellow- 
s' is  the  form  usually  appended  to  a  marine  policy  negotiated 

a  broker  in  France,  viz. : — 

•By  the  agency  of  M.  assurance  broker  on  the  Paris  Bourse, 

l^lie  preceding  general  conditions  and  the  particular  conditions  which 

^^^^,  and  for  the  x»remlum  of payable  in  Paris,  the  under- 

*^^  inaares  to residing acting  on  account 

— . the  sum  of '* 

Sat  in  this  country  an  insurance  broker  is  not  distinguished 
^^  any  other  broker  or  agent,  ^^  and  is  not  himself  a  party 
ic^pect  of  the  premium  any  more  than  in  respect  of  any 
■^r  liability  or  claim  arising  on  the  contract  negotiated  by 
^Jbr  hisprincipalj  unless  he  became  so  by  special  agreement. 
*  the  absence  of  any  such  special  agreement^  the  parties  in  the 
?^^  are  such  in  respect  to  thepremiumJ^ 
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793.  The  entire  question  is  one  of  agency,  and  the  courts 

BO  hold. 

When  insurance  has  been  obtained  for  the  insured  bj  a 
broker  or  third  party ^  and  the  policy  has  been  delivered  to 
such  broker  without  payment  of  the  premium  upon  delivery, 
and  the  broker  collects  the  premium  from  the  insured,  but  fails 
to  pay  it  over  to  the  company,  the  question  as  to  whether  such 
broker  was  the  agent  of  the  company  or  of  the  insured  has 
been  much  mooted.  Former  decisions  have  usually  held  that 
the  delivery  of  the  policy  to  the  broker  without  payment  of 
the  premiumy  being  a  voluntary  act  of  the  insurer,  so  far  con- 
stituted such  broker  the  agent  for  the  collection  of  the  premium^ 
as  to  debar  the  company  from  any  recourse  upon  the  insured 
after  he  may  have  paid  the  premium  to  the  broker  upon  the 
receipt  of  the  policy  from  him.  More  recent  decisions,  how- 
ever, have  almost  uniformly  been  in  favor  of  the  insurer ;  and 
all  such  payments  made  to  the  broker  by  the  insured  are  held 
not  to  be  payments  made  to  the  company,  and  are  made  at  the 
risk  of  the  insured. 

794.  The  three  following  cases  are  cited,  which,  though 
the  decisions  of  minor  courts,  have  never  been  appealed  to  the 
higher  courts  ;  hence,  having  been  acquiesced  in,  may  be  held 
as  conclusive  upon  the  subject : — 

795.  Where  a  policy  was  obtained  by  a  broker  without 
payment  of  the  premium^  who  delivered  it  to  the  insured  and 
received  the  premiumy  less  five  per  cent,  rebate,  but  failed  to 
pay  any  portion  thereof  to  the  company,  which,  after  notice 
to  the  insured  of  the  non-payment  to  them  of  the  premium^ 
canceled  the  policy.  The  insured  sued  for  recovery  of  the 
premium  paid  to  the  broker. 

Hbld,  in  the  First  District  Court  of  New  York :  "  That  the  companj 
had  never  received  the  money." 

Insurance  to  the  amount  of  850,000  and  upwards  was  de- 
pending upon  the  issue  of  this  case,  and  no  appeal  was  taken. 

796.  Where  a  renewal  was  delivered  by  the  agent  of  the 
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eompanj  to  a  broker^  without  pajment  of  the  premiumy  and 
Buch  broker  received  the  premium  from  the  insured^  but  failed 
to  pay  it  to  the  company.  On  the  renewal  receipt  was  a  printed 
request  ^'  to  pay  the  company  by  check/'  and  the  agent  also 
requested  the  insured  to  pay  the  premiiun  by  check  to  the 
order  of  the  company. 

Held,  by  the  Third  District  Court  of  New  York :  "  That  the  premium 
hid  not  been  paid  to  the  company  as  r^u^i^by  the  condition  of  the  pol- 
icy."   No  appieal  taken.  ^99^^^ 

797.  Where  a  broker  received  from  the  company  a  policy 
for  the  insured,  his  customer,  without  payment  of  the  premium^ 
and  collected  the  premium  from  the  insured  on  delivery  of 
the  policy,  giving  his  individual  receipt  therefor^  but  failed  to 
pay  the  same  to  the  company..  The  company  sued  the  in- 
sured for  payment  of  the  premium^  under  the  above-cited  con- 
dition of  the  policy,  before  the  First  District  Court  of  New 
York,  which  decided  against  the  company.  An  appeal  was 
taken  to  the  Court  of  Common  Pleas  of  New  York,  which 

Held  :  That  the  broker,  at  the  time  he  received  the  premium,  was  the 
•gent  of  the  insured,  as  the  company,  by  the  condition  in  the  policy  above 
referred  to,  did  not  recognize  or  consider  the  broker  employed  by  the  in- 
lured  to  effect  the  insurance  for  them  as  its  agent ;  that  such  condition  was 
binding  on  the  insured,  and  therefore  judgment  should  have  been  rendered 
for  the  company.    No  further  appeal. 

798.  A  receiver  for  a  suspended  New  York  city  com- 
pany, upon  investigation  of  its  accounts  with  brokerSj  found 
that  premiums  to  the  amount  of  some  $50,000  had  been  col- 
lected by  them  and  never  paid  over  to  the  company.  The 
enumerated  account  of  one,  out  of  some  thirty  delinquents, 
covered  six  pages  of  foolscap  paper.  The  receiver  at  once 
commenced  proceedings  against  the  policy-holders  for  unpaid 
premiums. 

WAIVER. 

799.  When  the  condition  requiring  the  prepayment  of 
the  premium  has  been  in  any  manner  waived  by  the  insurer 
or  his  agent,  parol  evidence  may  be  admitted  to  show  the 
fact  of  such  waiver. 
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800,  An  agent  maj  waive  this  condition  hj  giving  credit ; 
and  the  deliveiy  of  the  policy,  without  previous  payment  of 
the  premiiun,  raises  the  presumption  that  credit  was  intended. 

801.  An  agreement  by  an  agent  to  become  responsible 
to  the  company  for  the  premium,  is  a  payment  of  the  pre- 
mium as  between  the  insured  and  the  agent. 

803.  When  the  insured  proposed  to  pay  the  premium 
on  delivery  of  the  policy,  and  the  agent  requested  him  to  let 
it  lie,  and  he  would  call  for  it  when  he  wanted  it,  and  it  was 
not  paid  until  after  the  loss. 

Hbld  :  To  be  a  waiver  of  the  condition. 
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The  following  sections  (780  to  785  inclusive)  were  acci- 
dentally omitted^  and  not  discovered  until  too  late  to  be  in- 
serted in  tfieir  proper  place.  Being  important  as  elucidating 
the  subject  of  premium^  they  are  here  inserted;  and  duly 
referred  to  in  the  index  of  subjects. 

780.  It  has  been  held  that  a  policy  issued  and  delivered 
to  the  insured;  in  which  the  premium  is  acknowledged  to  have 
been  received,  will  bind  the  company,  although  the  premium 
be  not  paid  until  after  the  loss  (unless  such  policy  was  obtain- 
ed by  fraud,  error,  or  duress),  and  that  the  insurers  cannot 
allege  that  the  policy  was  void  because  the  acknowledgment 
was  untrue.  .  The  weight  of  modem  authority,  however,  is 
adverse  to  this  decision. 

78 1,  Where  a  life  policy  was  issued  by  the  company,  but 
remained  in  the  hands  of  the  company's  agent,  awaiting  pay- 
ment of  the  premium,  but  which  was  not  paid  at  the  time  of  the 
death  of  the  insured  ;  after  the  death  a  check  for  the  premium 
was  sent  to  the  agent,  but  was  refused  by  him.  The  policy 
contained  the  following  clause,  upon  which  suit  was  brought 
for  the  recovery  of  the  money,  viz. :  ^*  This  policy,  when 
signed  by  two  officers  of  the  company,  acknowledges  and  is  a 
valid  receipt  for  the  first  premium  thereon,"  and  it  was  con- 
tended, that  inasmuch  as  the  instrument  in  evidence  was  so 
Signed,  it  must  be  regarded  as  conclusive  that  the  premium 
was  paid.  « 

789.  Judge  Hake,  of  the  District  Court  of  Pennsylva- 
nia, to  which  the  case  came  on  appeal,  said  of  it : — 

••  This  argument,  however,  overlooks  that  while  the  policy  as  thus  ex- 
plained is  unquestionably  a  receipt,  it  is  a  receipt  prepared  in  the  expect- 
ation of  a  payment  which  was  never  made.  It  might  as  well  be  contended 
*bat  a  shopkeeper  is  bound  by  a  receipted  bill  sent  to  the  house  of  a  cus- 
tomer who  does  not  find  it  convenient  to  pay.  Eren  when  sttch  an  iiuirU' 
*Mn/  If  nifffied  and  delivered,  it  may  he  explained.'* 
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783.  Chief  Jnstice  Marshall  also  says  : — 

"  An  action  will  lie  for  the  preminm,  notwithstanding  the  formal  ac- 
knowledgment of  the  receipt  of  it  in  the  policy,  which  is  not  inserted  there 
as  conclusive  evidence  of  the  actual  payment,  but  to  preclude  the  necessity 
of  proving  it  in  case  of  loss/' 

* 

784.  Mr.  PfflLLiPS  says  upon  this  subject : — 

"  It  does  not  appear  that  there  is  any  material  distinction  between  this 
acknowledgment  in  a  policy  of  insurance  and  in  other  instruments,  re- 
specting which  the  prevailing  doctrine  is  that  the  acknowledgment  of 
payment  in  a  deed  of  conveyance,  though  it  estops  the  grantor  from  alleg- 
ing want  of  consideration,  is  only  prima  facie  evidence  of  payment,  which 
may  be  rebutted,  especially  in  reference  to  a  third  party  ;  or  in  reference  to  a 
question  of  mistake,  or  to  a  fraud  by  another  party  than  the  one  offering 
evidence  to  contradict  the  acknowledgment." 

78«S«  Where  the  applicant  has  been  notified  that  the 
payment  of  the  premium  is  a  condition  precedent  to  the  at- 
taching of  the  policy^  no  contract  subsists  while  the  premium 
remains  unpaid,  although  the  policy  may  have  been  made  out, 
but  has  not  been  delivered. 
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803.  Conditions  of  the  policy, — *'  This  insurance  does  not  apply  to  or  cover 
jewels,  plate,  watches,  musical  or  scientific  instraments  (piano-fortes  in 
dwellings  excepted),  ornaments,  medals,  patterns,  printed  music,  printed 
books,  engravings,  paintings,  picture  frames,  sculpture,  casts,  models  or 
cariosities,  unless  particularly  specified  in  this  policy/'    (478-2.) 

§04.  "  Oas.—^Die  generating  or  evaporating  within  the  building  or  con- 
tignoas  thereto  of  any  substance  for  a  burning  gas,  or  the  use  of  gasoline 
for  lighting,  is  prohibited  under  this  policy."    (47§-a.) 

905.  **  Fences  and  other  yard  ftaUurea,  also  store  furniture  ksA  fixtures, 
are  not  insured  under  the  within  policy,  unless  separately  and  specifically 
mentioned."    (479-6.) 

§06«  "  Builder's  risk,— The  working  of  carpenters,  roofers,  tinsmiths, 
gas-fitters,  plumbers,  or  other  mechanics,  in  building,  altering,  or  repairing 
the  premises  named  in  this  policy,  will  vitiate  the  same,  unless  permission 
for  such  work  be  indorsed  in  writing  hereon,  except  in  dwelling-houses 
only,  where  five  days  are  allowed  in  any  one  year  for  incidental  repairs, 
witiiiout  notice  or  indorsement.''    (47§-«.) 

807,  Articles  required  by  the  stipulations  of  the  policy 
to  be  specifically  insured  are  termed  "  memorandum  articles.^^ 

808,  These  memorandum  articles  differ  materially  in  dif- 
ferent countries  and  different  policies  of  the  various  companies. 
In  the  New  Zealand  policy  these  articles  are  covered  by  the 
term  ^' personal  property  of  every  description^^ 

809.  Where  a  policy  stipulated  that  "jewels,  plate,  med- 
als, and  other  curiosities;  paintings  and  sculpture,  shall  not 
he  included  in  any  insurance  unless  specified  in  the  policy.'' 
Among  the  items  of  household  furniture  claimed  for  were 
^^ five  portraits  with  their  frames,  and  twelve  each  silver  tea  and 
^<ihk  spoonSj  and  a  silver  sugar-tongs.^^  The  court  charged 
*hat  although  ^^ plate  and  paintings ''  were  not  covered  by  the 
policy,  unless  specified,  yet  he  doubted  whether  the  condition 
^vii  be  applied  to  the  portraits  or  silver  spoons  specified  in 
^^  claimant's  schedule. 

810.  Plate  includes  all  articles  for  household  purposes 
^"^e  of  gold  or  silver.  It  does  not  include  plated  ware,  articles 
^f  jewelry,  or  other  articles  for  personal  adornment. 
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8 1 1  •  A  WATCH;  being  a  "  memorandum  article/'  is  helA- 
not  to  be  embraced  in  a  policy  upon  furniture  and  wearing 
apparely  unless  specifically  named. 

813.  Some  policies  include  among  ^^  memorandum  artf^^ 
cles  ^^  the  following  additional  items^  viz. : — 

"  Plate-glass  over  three  Bquare  feet,  wall-paper  and  bordering  over  lift] 
cents  per  piece,  decorative  painting,  stucco-work  and  fancy  flooring,  ovei 
the  cost  of  plain  painting,  plastering,  and  flooring."  Others  add  **  fretooei 
or  wall  decorations  exceeding  in  value  five  dollars  per  square  jard." 

813.  Gas:  generating  of  gaSy  in  this  connection,  would  ^ 
include  tke  patent  gas-machines  and  ^^carburetters ^^  for  increas-  ^ 
ing  the  intensity  of  the  ordinary  gas-flame,  by  passing  the 
gas  through  naphtha,  benzine,  or  similar  articles,  the  reser- 
voir of  which  is  located  in  the  building. 

814.  Patent  gas-machines  would  be  embraced  in  this 
stipulation  if  "  within  or  contiguous  to  the  building.'^  Where 
the  vault  or  gas-house  containing  the  reservoir  is  fifty  feet 
removed,  it  is  deemed  not  to  increase  the  hazard. 

815.  Fences  and  other  tard  fixtures,  oreen-houses, 
PRIVIES,  ARBORS,  or  out-houscs,  are  not  covered  unless  specific- 
ally named  in  the  policy. 

816.  Store  furnfture  will  include  movable  chattels 
generally,  such  as  may  be  useful  or  necessary  to  the  business, 
as  show-cases,  desks,  counters,  chairs,  stools,  looking-glasses 
and  mirrors  for  use,  when  within  the  prescribed  dimensions, 
stoves,  scales  when  movable,  trucks,  ordinary  took,  and  all 
similar  property  for  use.  Fancy  glass  or  other  signs,  in  an 
office,  would  also  be  included. 

817.  Safes  are  not  included  in  store  furniture. 

•  FIXTURES. 

818.  Much  confusion  has  existed  among  underwriters  as 
to  what  constituted  ^^fixturesj^  as  intended  by  the  term  when 
used  in  the  policy,  and  the  law  gives  but  small  aid  in  deter- 
mining the  question. 

819.  It  would  seem  to  be  a  palpable  misnomer,  so  far  as 
the  law  is  concerned.     The  i^rm  fixtureSj  in  its  ordinary  legal 
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flignification^  is  expressive  of  the  act  of  annexation,  as  that 
which  is  fixed  or  attached  to  something  as  a  permanent  ap- 
pendage. And  when  articles  are  removable — ^not  perma- 
nently annexed — ^they  cannot  be  called  "  fixtures."  Hence  it 
isy  here  as  well  as  in  some  other  cases  in  the  p(»licy,  the  term 
IB  not  limited  to  the  technical  legal  definition  of  ^^ fixtures. ^^ 

830.  The  term  ^^ fixtures  "  is  always  applied  to  articles 
of  the  nature  of  personal  property. 

S31.  *'By  the  term  ^JLctures*  are  denoted  thoee  articles  which  were 
(kattds,  bat  which,  by  being  physically  annexed  or  affixed  to  real  estate,  be- 
came a  part  of  and  accessory  to  the  freehold,  and  the  property  of  the  owner 
of  the  land/' 

Annexations  by  screws,  bolts,  nails,  or  even  by  tacks,  has  been  held  to 
coDstitute  sufficient  fixing  to  make  the  thing  so  attached  a  part  of  the  free- 
hold. 

Where  the  attachment  is  but  slight,  and  does  not  enter 
into  the  physical  construction  of  the  realty,  the  nature  of  the 
article  and  attending  circumstances  must  decide  its  status. 

833.  K  the  only  impediment  to  the  removal  of  any  par- 
ticular thing  is  its  own  weight,  it  is  not  a  ^^  fixture^  But  a 
colossal  structure,  resting  by  its  own  weight  u]^on  a  pedestal ^  is 
a  ^^fixtureJ^ 

833.  A  cistern  standing  on  blocks,  in  a  cellar,  was  held 
to  be  a  ^^fixture;^^  but  a  cistern  and  sinks  fastened  by  nails,  or 
set  into  the  floor  by  cutting  away  the  boards,  or  a  water-pipe 
fastened  to  the  wall  by  hooks,  if  put  into  the  house  by  a  Pen- 
cil/, though  not  considered  '^fioctures  "  in  law,  being  personal 
property,  would  be  covered  by  the  tenant's  policy  "  on  fixtures.^' 

834.  The  original  rule  of  the  common  law  subjects 
everything  afiixed  to  land  to  the  law  governing  the  land ;  but 
the  general  right  of  removal  of  certain  things  afiSxed  to  land 
kis  grown  up  into  a  system  of  judicial  legislation,  and,  instead 
of  being  an  exception,  is  regarded  as  an  established  innova- 
tion upon  common  law  rules. 

835.  Privilege  of  removal  is  conceded  more  fuUy  to  a 
tenant  occupying  premises  for  the  purposes  of  trade  and  man- 
ufacture than  to  an  agricultural  tenant ;  and  again,  this  privi- 
lege is  more  fiilly  granted  to  an  agricultural  tenant  than  to  a 
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vendor,  upon  sale  of  the  property,  or  as  between  heir  and  ex- 
ecutor. As  between  these  latter,  growing  crops,  manure  lying 
upon  the  land,  and  fixtures  erected  for  the  purposes  of  trade 
and  manufacture,  pass  with  the  land. 

896.  Trade  fixtures. — The  earliest  relaxations  were 
made  in  favor  of  what  were  termed  "  trade  fixtures^'*  including 
all  such  things  as  may  be  affixed  by  the  tenant  ^^  for  the  pur- 
poses of  trade  and  manufacture.^^  Under  this  ruling  a  tenant 
has  been  permitted  to  remove  coppers,  tables,  partitions,  and 
vats  used  by  him  as  a  soap-boiler  ;  chimney-pieces  and  wain- 
scoting put  up  by  the  tenant ;  a  pump  in  a  well ;  a  cider-miU 
and  press ;  blinds  and  verandahs ;  a  hydraulic  press  fixed  in 
the  ground  and  walled  up  in  solid  masonry,  and  nailed  to  the 
building,  when  necessary  to  his  business.  The  Court  of  Ap- 
peals of  Maryland 

Held  :  *'  That  a  lime-kiln  is  a  necessary  implement  or  fixture  for  bominf 
lime,  without  which  the  busiDess  or  trade  of  burning  lime  cannot  be  carried 
on,  and  is  a  trade  fixture,  however  firmly  it  may  be  attached  to  the  soil,  and 
is  to  be  regarded  as  personal  property.'' 

897.  Whatever  a  tenant  affixes  to  a  freehold,  for  the  pur- 
poses of  the  trade  for  which  the  freehold  is  occupied^  he  may 
remove  at  any  time  before  the  expiration  of  the  tenancy — the 
law  holding  it  not  to  be  ^^ fixtures  ^^  but  personal  property ; 
yet,  as  between  the  tenant  and  his  insurance,  the  same  items 
might  be  ^^fixtureSy^  to  all  intents  and  purposes,  and  so  cov- 
ered by  his  policy. 

838.  Annexations  for  ornament,  or  domestic  comfort  or 
convenience,  as  gas-fixtures^  gas-fittingSf  chandeliers-^cafMe 
of  being  removed  without  injury  to  the  house,  or  leaving  it 
in  a  worse  condition  than  before  such  annexation — may  be 
removed  by  the  tenant  before  the  expiration  of  his  lease,  and 
may  be  insured  by  him  as  ''  fixtures/' 

899.  Grosfixturesy  water-pipes  in  the  waUy  gas  and  water 
pipes  laid  in  the  ground,  are  ^^fixtures^^  in  law,  and  go  with 
the  realty.  These  cannot  be  removed  by  the  tenant,  though 
put  in  by  himself,  except  by  the  consent  of  the  owner  of  the 
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eehold ;  and  without  such  consent  the  tenant  has  no  interest 
.  them  after  they  are  put  in  place. 

830.  Store  fixtures  include  shelving  and  the  glass 
>or8  thereto  attached,  if  any,  counters,  drawers,  and  all  sim- 
ir  property,  permanently  fastened  to  the  premises  and  perti- 
;nt  to  the  business,  whether  in  or  out  of  show-windows,  and 
hich  may  be  used  or  intended  for  the  purposes  of  business 
J  the  owner. 

In  heavy  mercantile  establishments,  fixed  scales  and  hoist- 
Lg  apparatus  by  hand  would  be  included. 

In  Ohio,  store  fixtures^  when  the  property  of  the  owner  of 
&e  building,  are  held  by  law  to  be  covered  by  a  policy  on  the 
ciilding,  without  further  specification  in  the  policy. 

831.  Signs  of  wood  or  metal,  or  when  painted  upon  the 
lailding  outside,  are  not  included  in  either  fixtures  or  fumi^ 
tTe ;  nor  is  a  sign  painted  on  the  building  included  in  a  pol- 
'^  on  the  building. 

833.  Furniture  and  movables  are  chattels,  and  are  not 
>^ered  by  a  policy  on  fixtures. 

833.  Plate-glass  in  doors,  windows  or  show-cases,  or 
^iiTors  beyond  a  specified  size — three  feet  square — must  be       i/ 
J^^cifically  named  in  order  to  be  covered  by  the   policy. 
^^nrnon  glasSj  even  when  of  large  size,  is  not  to  be  considered 

^  j^late-glass. 

834.  Frescoed  walls,  ornamentations  in  stores  and 
Sellings,  such  as  carving,  gilding,  stucco  and  similar  work,         r 
^^^9i  be  specifically  named  in  the  policy,  or  it  will  not  be 
^tired. 

BUILDER^S  RISK, 

835.  BuUder^s  risky  without  consent  indorsed  upon  the 
^licy,  except  as  stipidated  therein  (806),  would  render  the 
^tractvoid.     (Ilia.) 

When  the  policy  stipulated  that  if  the  insured  premises 
^^^  used  for  the  purpose  of  carrying  on  therein  any  trade  or 
^^pation  of  the  class  denominated  specially  hazardous,  it 
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should  be  void  unless  certain  conditions  were  complied  with. 
Among  the  hazardous  class,  carpenters  were  named. 

Held  :  "  That  this  term  had  no  reference  to  the  emploTment  of  carpen- 
ters in  making  repairs  or  new  erections  on  the  premisee^'when  thej  were 
not  used  as  a  workshop  bj  them/' 

Held,  by  the  Maryland  Court  of  Appeals: — 

"  When  it  is  necessary  to  emploj  mechanics  the  jear  round  to  keep  a 
bailding  in  thorough  repair,  the  building  being  in  constant  ose  for  the  pur- 
poses of  business,  such  employment  of  mechanics  to  keep  up  repairs  does 
not  require  a  special  "  builder's  risk." 


BETTERMENTS. 

836.  Betterments  or  improvenwnts  are  additions  to  and 
alterations  of  a  building  which  render  it  better  than  mere  re- 
pairs. When  such  improvements ''are  made  by  the  tenant, 
under  a  special  covenant  with  the  landlord  to  that  end^  they 
are  the  property  of  the  tenant^  and  he  can  insure  them  ;  but,  if 
there  be  no  especial  agreement  in  the  premises,  such  better- 
mentSy  being  permanent;  cannot  be  removed  by  the  tenant; 
hence,  he  has  no  insurable  interest  therein.     (171 8.) 

EXCEPTIONAL   RISKS. 

§37.  Conditions  of  t?ie  policy.— **1.  This  company  shall  not  be  liable 
by  virtue  of  this  policy  for  money,  huUion,  bilU,  notes,  aecounts,  deeds,  evi- 
dences of  debt  or  securities  of  property  of  any  kind.*'    (784-2.) 

§3§.  "  2.  Nor  for  any  loss  in  buildings  unprovided  with  good  or  sub- 
stantial brick  or  stone  chimneys." 

S39.  "  8.  Nor  in  consequence  of  any  n^lect  or  deviation  from  the 
laws  or  regulations  of  police,  where  such  exist. 

840.  (1.)  Money  is  coined  gold  or  silver.  Bullion  is  usu- 
ally uncoined  gold  or  silver^  in  the  mass  or  lump ;  but  may 
include  coined  metals  when  reckoned  by  weight  or  in  the 
mass,  as  foreign  coin  at  the  mint. 

Justice  Dampieb  says :  '^  Goods^  wares  and  merchandise 
will  coyer  doUarSj  if  entered  at  the  custom-house  "  (marine). 

The  description  ^^  goods  and  merchandise ''  has  been  held 
to  be  applicable  to  specie  doUa/rs^  the  proceeds  of  sales  of  goods 
covered  by  the  policy  (murine). 


^ 
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841.  Chid  and  silver  cotUy  huUiotij  diamonds j  and  jewels 
Bre  formerly  covered  on  the  continent  of  Europe^  under 
uiBport  policies;  as  merchandise  for  transportation ;  such  poli- 
98,  from  the  nature  of  the  articles^  being  valued^  as  no  value 
her  than  the  actual  one  could  be  agreed  upon  in  case  of  loss. 
be  earliest  English  policies  against  loss  by  fire  exclude  these 
tides  especiallj. 

843.  BiUsj  hondsy  noteSj  accauntSy  deedsy  and  such  like  are 
JLj  evidences  of  value — ^henco^  losses  of  such  are  consequential^ 
3t  direct ;  and  beyond  the  value  of  the  salable  material — 
Lich  classes  them  as  goods — thej  have  ho  insurable  value. 

843.  The  Hamburg  policy  excludes  from  insurance  the 
llowing  also : — 

"IXxraments  and  papers  of  value  of  all  kinds,  jewels  not  set,  genuine 
»ttlB,  ffunpowder,  gun  cotton  and  manufactories  thereof,  and  tar-boiling 
^^^bli^iments." 

844.  (2).  ^^  Such  a  general  condition  as  this  second  sec- 
^on  imposing  a  burden  upon  the  insured^  will  be  strictly  con- 
^tu^y  and  not  enforced  against  the  insured  unless  misrepre- 
^tations  were  made  in  the  application. 

845.  (3.)  This  third  stipulation  ii 


Held  :  "  To  refer  onlj  to  articles  of  an  intrinsicallj  dangerous  nature, 
u  liable  to  cause  injury  aocidentallj  or  bj  carelessness,  and  not  to  refer  to 
liquon,  Uie  traffic  in  wbich  was  made  illegal  bj  statute." 


/^ 


XOU- 


« 


DATE. 


( 


84ld.  Condition  of  the  policy.^"  And  said InBurance  Company 

hereby  agrees  to  make  good  unto  the  said  assured ,  executors, 

administrators  and  assigns,  all  such  immediate  loss  or  damage  not  exceed- 
ing in  amount  the  sums  insured,  nor  the  interest  of  the  assured  in  the 
property,  except  as  herein  provided,  as  shall  happen  bj  fire  to  the  proportr 
above  specified,  from  the day  of ,  one  thousand  eight  hun- 
dred and ,  at  twdve  (/dock  at  noon,  to  the day  of , 

one  thousarul  eight  hundred  and ai  twelve  o'clock  al  noon"    (479.) 

COMMENCEMENT  AND   EXPIRATION   OF  THE   BISK. 

847.  It  is  of  absolute  importance  that  the  hour  of  the 
commencement  and  cessation  of  the  liability  of  the  insurers 
should  be  distinctly  stated^  otherwise  much  misunderstanding 
might  arise.  To  meet  this  point  the  condition  of  the  policj 
makes  all  risk  commence  at  twelve  o'clock  noon  of  the  day 
specified^  and  expire  at  twelve  o'clock  noon  at  the  last  day  of 
the  term.     (Ift4.) 

This  stipulation,  as  it  now  stands  in  fire  policies,  was 
adopted  from  the  marine,  where  it  was  in  use  at  a  very  early 
date.    Le  Cruidon  de  la  Mer,  a.  d.  1584,  says : — 

'*  Inasmuch  as  it  would  be  difficult  to  particularize  at  what  hour  of  the 
day  the  loss  occurred,  and  at  what  hour  of  the  daj  the  insurance  was  made, 
the  hour  of  noon  is  taken  for  both.** 

848.  English  policies  for  the  most  part  commence  and 
expire  at  six  o'clock,  P.  M.,  instead  of  twelve  at  noon.  The 
policies  of  the  Hand  in  Hand  Insurance  Company  commence 
at  any  time  during  the  day  of  subscription  and  terminate  at 
any  time  during  the  last  day  of  the  term,  the  expression  be- 
ing "  both  inclusive  "  (860).  In  many  of  the  earlier  policies 
no  hour  of  commencement  or  expiration  is  named. 

849.  Even  under  this  definite  fixing  of  the  hour  of  ex- 
piration several  delicate  points  might  arise,  such  as :  Where 
a  fire  commences  at  11.30  A.  M.  of  the  day  of  expiration,  and 
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118  until  late  in  the  afternoon.  Is  the  insurer  liable  for  all 
the  losB;  or  only  that  portion  which  occurred  up  to  twelve 
locky  which^  perhaps,  was  but  a  very  small  part  of  the  whole  f 

850.  Or,  when  a  fire  was  first  discovered  at  12.15  P.  M. 
the  day  of  expiration,  and  which  must  have  heen  burning 

some  time  previous  to  being  discovered.     What  would  be 
liability  of  the  insurers  in  such  a  case  t     (8S8.) 

851.  Where  the  true  solar  time  differs  from  the  time 
«rved  in  manufacturing  establishments,  the  former  being 
ter  than  the  latter.  Which  shall  be  deemed  the  correct 
le  under  the  policy  t     (861,) 

8S3.  Where  a  fire  conmiences  in  a  building  occupied  by 
reral  tenants,  at  11.30  a.  m.,  but  does  not  reach  the  property 
der  insurance  until  after  twelve  o'clock  noon ;  yet  the  fire 
I  occurred  in  such  a  manner  as  to  prevent  the  removal  of  the 
ured  property.    What  is  the  liability  of  the  insurer  t  ( 858») 

8S3.  Many  similar  delicate  cases  might  be  imagined,  and 
B;ht,  some  of  them  at  least,  occur.  But  up  to  this  time 
ire  are  no  precedents  upon  American  court  records  deciding 
'h  cases.  (861.) 

LEGAL   YEAB. 

8tS4.  At  common  law,  the  term  ^^year^^  in  a  contract 
ciified  a  calendar  year.  In  ordinary  contracts  a  ^^  nwnth  " 
t^ed  a  lunar  and  not  a  calendar  month,  unless  there  was 
lething  in  its  terms,  or  some  custom  of  the  trade  in  ref- 
Kice  to  which  it  was  made,  to  rebut  the  presumption  and 
W  that  a  calendar  month  was  intended. 

8SS.  In  cases  of  bills  of  exchange,  promissory  notes, 

i  other  mercantile  contracts,  the  rule  is  otherwise,  and 

On  months  are  named,  calendar  months  are  intended.     In 

W  York  the  term  months  used  in  a  statute  or  contract,  or 

f  bstrument,  is  construed  to  mean  a  calendar  monthy  unless 

^erwise  expressed.     In  computing  the  time,  the  day  of 

^g  the  contract  is  excluded. 
20 
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856.  In  Pennsjlvania  the  general  role  as  to  computation 
of  time  is,  that  when  by  an  act  of  Assembly  a  given  number 
of  days  is  allowed  to  do  an  act,  or  the  act  may  be  done  within 
a  given  number  of  days,  the  day  on  which  the  rule  is  taken 
or  the  decision  made  is  excluded. 

857.  Where  a  policy  was  issued  on  the  third  day  of 
September,  1697,  and  the  death  of  the  insured  happening  on 
the  same  day,  in  the  following  year,  just  after  midnight.  The 
policy  was  worded  ^'from  the  day  of  the  daie^^  which  Chief- 
Justice  Holt  decided  excluded  that  day  from  computation, 
but  which  would  not  have  been  the  case  had  the  phrase  fnym 
the  date  simply  been  used.  Second :  "  That  the  law  makes  no 
fraction  of  a  day  ;  therefore,  the  policy  was  binding  until  the 
close  of  the  day  on  which  he  died." 

858.  Again :  where  a  fire  policy  was  expressed  to  take 
effect  from  February  14th  to  August  Hth.    Between  ten  and 
eleven  o'clock  on  the  night  of  August  14th,  a  fire  occurred  on  the 
premises,  which  did  the  assured  ^3,500  damage.     The  plain- 
tijBTs  claimed  to  recover  this  loss,  on  the  ground  that  the  policy 
remained  in  force  till  the  last  moment  of  August  14th.     De- 
fendants resisted,  on  the  ground  that  the  policy  began  on  rel>— 
ruary  14th  and  determined  on  the  last  moment  of  Augus't 
13th.     The  court  held  that  the  policy  was  in  force  till  the  ei 
of  August  14th,  and  gave  judgment  for  plaintiffs. 

859.  The  Chief  Baron  of  the  Court  of  Exchequer,  in  A« 
livering  judgment,  said : — 


**  There  could  be  no  doubt  that,  upon  the  authority  of  adjudged 
the  14th  of  August  was  covered,  and  it  might  be  that  the  14th  of  Febru^fl^^ 
was  also  covered/' 

Baron  Martin  said,  "  that,  in  his  opinion,  both  days  were  covered, 
certainly  the  14th  of  August  was/' 


860.  This  distinction  has  been  overruled  by  subseqn. 
decisions.  The  Court  of  King's  Bench  has  decided  tht^ 
*^  from  the  date ''  and  "  from  the  day  of  the  date  "  mean  tb* 
same  thing,  and  that  they  are  to  be  taken  to  be  indnsivfe  <^t 
exclusive^  according  to  the  context  or  subject-matter. 
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This  decision  of  Lord  Holt  gave  rise  to  the  plirases  '^  both 
idasiye ''  and  ^^  first  and  last  days  included/'  which  are  to  be 
und  in  both  marine  and  fire  policies.     (848,) 

861.  The  decisions  858,  859,  would  also  seem  to  imply 
lat  the  liability  of  insurers  for  loss  by  fire  is  co-existent  with 
^  commencement  of  the  firCj  without  reference  to  its  duration. 

DATE  OP  SUBSCBIPTION. 

869,  The  date  of  subscription  of  the  policy  is  only  pre. 
imptivC;  not  conclusive  of  the  facts  it  attests.  The  actual 
ate  of  execution  may  be  shown  by  parol  evidence,  though 
ifferent  from  that  which  the  policy  bears.     (166.) 

863.  K  the  written  date  be  an  impossible  one,  the  time 
f  subscription  or  delivery  may  be  shown. 

864.  Where  a  policy  is  delivered  subsequently  to  its 
ate,  the  risk  will  be  assumed  to  have  taken  effect  from  such 
ate,  no  reason  appearing  for  a  different  construction.     (868.) 

865.  The  daU  of  an  instrument  is  so  far  a  material  part 
^  it,  that  an  alteration  of  it  by  the  holder,  after  execution, 
^  void  the  instrument. 

CONSUMMATION  OP  THE  CONTRACT. 

866.  Where  a  proposal  is  made  for  insurance  upon  prep- 
ay at  a  distance,  it  may  happen  that,  at  the  time  of  making 
*ch  application,  the  property  has  actually  been  destroyed  by 


Held  :  To  be  sufficient  contract  if  both  parties  were  ignorant  of  the  loss 
*  ^lie  time  of  consummation  of  the  contract. 

867.  But,  if  the  property  was  actually  destroyed  before  the 
^^  at  which  the  policy  commenced^  the  contract  would  be  void, 
^^  the  insured  entitled  to  the  return  of  the  premium,  if  paid. 

"kST,  890.) 

868.  When  property  is  distant,  and  its  status  is  not 

^Own  to  either  party,  an  insurance  against  fire  will  bind  the 
^^^Inrer  for  a  loss  occurring  before  the  date  of  the  contract,  if 
**cj  appears  from  the  policy  and  the  attending  circumstafices 
^  have  been  the  intention  of  the  parties. 


\ 


308  CONSUMMATIOir  OF  THE  CONTRACT. 

869.  When  an  agreement  was  made  between  parties  by 
their  agents,  on  the  20th,  and  in  the  night  of  that  day  the 
property  was  destroyed  by  fire— on  the  morning  of  the  21st 
the  policy  was  executed,  delivered,  and  received  in  accordance 
with  the  agreement — both  parties  being  ignorant  ofihejire. 

Held  :  A  Talid  and  binding  contract. 

870.  These  two  decisions  would  seem  contradictory.  The 
rulings  upon  which  they  are  based  are  of  the  English  courts. 
The  real  meaning  evidently  is  that  where  the  property  was 
in  existence  at  the  time  the  contract  was  made,  though  de- 
stroyed before  the  policy  was  executed,  the  company  would 
be  liable.  But  where  there  was  no  property  in  existence  at 
the  time  of  making  the  contract,  there  was  nothing  to  insure ; 
hence,  no  valid  contract  could  be  made.  A  recent  Ameri- 
can decision  is  given  (868)  covering  this  case. 

871.  Where  an  agreement  for  insurance  had  been  made 
on  the  80th  of  March,  and  the  premium  was  paid  on  that  day, 
though  the  policy  was  not  made  out  until  some  days  thereafter 
— in  the  meantime  the  property  was  destroyed  by  fire— a 
policy  of  the  same  date  as  the  day  on  which  the  premium  was 
paid  was  made  out  and  delivered. 

HBXiD :  "  That  the  policy  took  effect  by  velation  from  the  day  of  the 
date  thereof." 

873.  Where  a  company  offered  to  insure  upon  certain 

t^rms  by  letteTy  and  the  insured  answered  accepting  the  terms 

and  inclosing  the  premium. 

Hkld  :  **  That  the  contract  was  oonsammated  from  date  of  maiUng  the 
acceptance,  though  the  property  was  burned  before  the  receipt  of  the  reply 
by  tne  company. 

87S.  It  is  not  competent,  on  well  recognized  principles 
of  law,  to  prove  by  parol  that  the  policy  was,  by  parol  agree- 
ment with  the  agent,  to  take  effect  on  the  day  of  the  date  of 
the  application^  when  such  application  stipulates  that  it  ^'  shall 
take  effect  at  noon  of  the  day  of  approval  by  the  company,'^ 
for  that  would  make  the  contract  by  parol  wholly  different 
from  the  written  contract. 


RENEWALS. 


874.  Condition  of  the  policy.—**  This  insurance  (the  risk  not  being 
changed)  maj  be  continued  for  such  further  time  afl  shall  be  agreed  on,  pro- 
Yided  the  premium  therefor  is  paid  and  indorsed  on  this  policy,  or  a  receipt 
given  for  the  same;  and  it  shall  be  considered  as  continued  under  the 
original  representation  and  for  the  original  amounts  and  divisions,  unless 
otherwise  specified  in  writing ;  but,  in  case  there  shall  have  been  any 
change  in  the  risk,  either  within  itself,  or  by  neighboring  buildings,  not 
made  known  to  the  company  by  the  assured  at  the  time  of  renewal,  this 
policy  and  renewal  shall  be  void."  (4IT§-10.) 

87S.  The  oldest  form  of  conditions  of  renewal  reads  as 
follows,  viz. : — 

"For  so  long  a  time  as  the  said shall  well  and  truly  pay  or  cause 

to  be  paid  the  sum  of  dollars  to  the  said company  on 

or  before  the day  of which  shall  be  in  each  succeeding  year, 

ftnd  the  said  corporation  shall  agree  thereto  by  accepting  the  same." 

This  was  copied  from  the  earlier  English  policies,  where  it 
was  used  with  a  view  to  continue  the  contract  from  year  to  year, 
thug  avoiding  the  necessity  of  making  a  new  policy,  and  paying 
for  a  new  stamp  each  time. 

All  fire  policies  usually  contain  a  provision  for  renetval  or 
continuance,  upon  the  payment  of  the  premium.  Where  there 
^  no  such  provision  for  renewaly  it  will  require  a  written  agree- 
Dient  of  the  underwriter  to  renew  it  after  expiration. 

^76.  The  exact  legal  status  of  a  renewal j  as  to  whether  it 
^  a  new  contract  or  simply  a  revival  and  continuance  of  the  old 
^6)  has  not  been  definitely  settled  by  the  courts,  the  decisions 
^ing  conflicting. 

S77.  In  Michigan  it  was 

Held  :  That  each  renewal  of  a  policy  of  insurance  is  a  new  contract,  and 
^  Bubject  to  the  local  laws  in  force  at  the  time  of  renewal. 

In  Illinois  it  has  been 

Hbld  :  That  an  action  will  lie  upon  a  renewal  receipt  on  which  the  pre- 
^^  has  been  paid,  as  upon  an  express  agreement  of  the  insurance  com- 
^^y  of  that  date. 
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Buty  on  the  other  hand;  it  has  also  been  held  in  Illinois : — 

"  That  a  renewal  receipt  does  not  conBtitute  a  new  agreement  of  insur- 
ance, but  merely  revivee  and  continues  in  force  the  old  one;  and  if  a 
lose  occur  within  the  new  term,  a  recovery  can  only  be  had  apon  the  origi- 
nal contract. 

In  the  report  of  these  last  cited  cases^  the  form  of  the 
stipulation  of  the  policy  or  wording  of  the  renewal  is  not  given ; 
this  may  have  made  some  difference  in  their  legal  bearing. 

878.  It  has  also  been  held  in  Maryland — 

"  That  the  renewal  receipt  was  not  a  new  contract  (where  the  renetoal 
receipt  read  *' which  is  hereby  continued  in  force  for  another  year ''),  bat  was 
simply  an  extension  for  another  year  of  the  original  sealed  contract." 

879.  It  was  held  in  Maine^  that — 

**  The  renewal  certificate  is  not  complete  in  itself,  but  refers  to  the  policy, 
and  makes  it  a  part  of  the  contract.  The  two  papers  are  then  bat  parts  of 
the  same  transaction,  and  must  be  so  construed  as  to  make  one  contract ; 
and,  being  in  force  at  the  time  of  the  fire,  must  determine  the  rights  of  the 
parties." 

880.  Where  a  policy  is  renewed,  nothing  being  said 
about  the  rate,  the  insured  has  the  right  to  presume  that  the 
renewal  is  to  be  at  the  former  rate,  and,  unless  otherwise 
expressed,  on  the  same  terms  and  conditions  as  were  originally 
contained  in  the  policy. 

881.  Of  the  premises  becoming  vacant.  Where  a  policy  of 
insurance  contained  a  condition  that  ^.^  if  the  premises  insured 
were  vacated  by  the  owner  or  occupant  for  a  period  of  more 
than  thirty  days,  without  notice  to  the  company  and  consent 
indorsed  on  the  policy,  it  should  become  void,''  it  was,  upon 
a  renewal  of  the  policy — 

Held  :  If  the  premises  were  occupied  when  the  renewal  oocorred,  it, 
under  the  terms  of  the  policy,  became  the  duty  of  the  assured  to  give  the 
same  notice  that  was  required  under  the  original  contract  of  insurance,  and 
obtain  the  consent  of  the  company. 

889.  Notice  and  catisent  under  the  original  contract.  No- 
tice to  the  agents  of  the  company,  and  their  consent,  while 
the  policy  was  originally  in  force,  could  not  be  regarded  as 
notice  to  the  company  and  binding  on  them  under  the  renewal 
thereof. 
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88S,  Omismn  to  indorse  consent  on  tlie  policy.  But  it  is 
not  essential  to  the  binding  force  of  the  consent  of  the  agent  in 
such  casC;  given  upon  proper  notice^  that  it  should  be  indorsed 
upon  the  policy. 

WAIVER. 

884.  If  a  companj,  with  ftdl  knowledge  of  a  risk;  renew 
the  policj;  any  misrepresentations  in  the  original  application^ 
or  omission  to  give  notice  of  other  insurance  under  the  original 
policy,  must  be  deemed  to  be  waived^  and  the  company  will  be 
hound  by  the  contract. 

CONTINUOUS  INSURANCE. 

.  88S.  Where  a  verbal  agreement  existed  to  the  effect  that 
^' until  one  of  the  parties  dissented;  the  contract  of  insurance 
ahotdd  be  continuouSj  and  the  company  should  look  to  the  fur- 
nishing of  the  reneival  receipts  and  the  collection  of  the  premium 
as  it  became  due/'  and  the  company  subsequently  increased  the 
rate  of  premium,  which  increase  was  assented  to  by  the  insur- 
ed, it  was  Jield  that  the  change  of  premium  terminated  the  ar- 
rangement, and  a  new  bargain  would  be  necessary  to  effect 
a  continuing  arrangement  as  before  the  change. 
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S§6«  Condition  of  the  policy. — *'  This  insurance  may  be  terminated  at 
any  time,  at  the  request  of  the  assured,  in  which  case  the  company  shall 
retain  only  the  customary  short  rates  for  the  time  the  policy  has  been  in 
force.  The  insurance  may  also  be  terminated  at  any  time  at  the  option  of 
the  company,  on  giving  notice  to  that  effect,  and  refunding  a  ratable  pro- 
portion of  the  premium  for  the  imexpired  term  of  the  policy."    (478-8.) 

887.  This  is  a  comparativelj  modem  stipulation  in  fire 
policies.  It  is  first  found  in  the  American  policy,  as  above 
cited  in  the  form  of  1860  (470,  sec.  2).  Most  of  the  older 
policies  were  either  entirely  silent  upon  the  subject^  or  made 
provision  bnly  for  cancellation  by  the  company  under  certain 
circumstances,  but  gave  the  insured  no  option  in  the  matter. 

888.  From  '^ Le  Guidon^  (a.  d.  1584)  we  get  the  early 
law  upon  this  subject,  governing  in  marine  insurance,  and 
thence  transferred  to  the  fire  branch,  as  follows,  viz. : — 

'*  If  it  happened  that  the  insurers,  or  any  of  them,  after  having  signed 
a  policy,  repent  or  become  alarmed,  or  preior  not  to  insure  upon  such  a 
ship,  they  are  at  liberty  to  reassure  with  others  at  a  greater  or  less  premium, 
but  cannot  release  themselves  so  as  to  prevent  the  shipper  from  looking  di- 
rectly to  them ;  because,  being  bound  under  their  own  signature,  not  with- 
standing  all  protests  or  assignments  to  the  contrary,  they  shall  not  be  freed 
wit/iout  consent  of  the  assured/* 

GENERAL  PRINCIPLES. 

889.  A  policy  of  insurance,  like  all  other  contracts,  may 
be  canceled  by  consent  of  the  parties.  All  modem  fire  policies 
contain  a  clause  giving  such  right  to  either  party. 

890.  Without  such  clause,  policies  can  be  canceled  oxHj 
by  consent  of  the  parties.  With  such  a  stipulation,  the  com- 
pany may,  for  any  cause,  at  its  option,  cancel  the  policy,  by 
giving  notice  and  tendering  a  ratable  proportion  of  the  un- 
earned premiums. 

§91 .  Held  :  ''  That  in  exercising  such  a  right,  however,  it  is  clearly  the 
duty  of  the  company  to  refund  the  pro  rata  of  the  premium,  before  the  can- 
cellation is  complete,  as  they  cannot  elect  to  cancel  tne  policy  and  still  hold 
the  premium.    The  clause  caonot,  by  any  reasonable  construction,  be  held 
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to  confer  tliat  power.  By  it  they  reserve  the  right  to  declare  the  contract 
ended,  and  return  the  money.  These  two  acts  are  essential  to  a  canceilaiion. 
If  the  assured  were,  however,  to  refnse  to  receive  thepro  rata  portion  of  the 
premium,  a  tender  would  suffice."    (903«) 

893.  There  must  be  a  cancellation  and  notice  thereof; 
and  not  a  mere  notice  that  the  company  desires  to  cancel. 

803.  Held  :  "  That  the  notice  should  precede  the  termination  of  the 
iosnrance;  but  that  thej  might  be  contemporaneous,  and  the  company 
could  terminate  the  risk  by  giving  notice  that  they  did  so,  and  refunding 
the  unearned  premium.'' 

894*  Notice,  without  a  return  of,  or  offer  to  return  the 
premium^  amaunts  to  nothing.  Whatever  negotiations  may 
take  place;  until  a  return  or  tender  of  the  premium  is  made^ 
the  policy  stiU  remains  in  force. 

895.  A  promise,  by  the  ifisured,  to  bring  the  policy  to  the 
office  of  the  agent  to  be  canceled,  when  he  is  to  receive  the 
return  premium,  neither  amounts  to  a  valid  agreement  that 
the  policy  shall  be  held  and  deemed  canceled,  without  a  re- 
turn of  the  premium,  nor  to  waiver  of  performance  of  the 
condition  on  which  the  right  to  terminate  the  risk  depends. 

896.  The  following  has  been  held  to  be  sufficient  notice : 

"  When  the  agent  wrote  to  the  insured  that  the  policy  would  be  can- 
eded  on  receipt  of  that  letter.  He  also  stated  that  premium  would  be 
charged  in  proportion  to  the  time  since  the  policy  was  issued,  and  that  the 
balance  was  held  subject  to  the  order  of  the  insured." 

897.  At  a  last  renewal  (of  several)  the  company  in- 
structed the  agent  to  return  the  premium  and  cancel  the 
policy.  The  agent  notified  the  insured  of  the  instructions 
from  the  company^  but  did  not  return  the  unearned  premium 
for  a  few  dayS;  for  want  of  funds ;  meantime  the  building 
burned. 

Held:  "That  the  company  must  pay  the  loss,  the  cancellation  not 
^atinff  been  perfected," 

898.  The  company  instructed  an  agent  to  cancel  a  policy ; 
but,  instead  of  doing  so,  he  only  notified  the  insured  of  the 
company's  desire  to  cancel,  and  at  the  same  time  agreed  to  let 
die  policy  remain  until  the  insured  could  efl^ect  another  in- 
Borance. 

HsLD :  "  That  the  policy  was  not  canceled,  and  the  company  was  liable.*' 
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899.  Where  the  plaintiffs  had  procared  a  renewed  of  an 
inBurance  policy  on  a  steamboat.  The  policy  reserved  to 
the  company  the  right  of  cancellation.  On  the  day  following 
the  defendants  notified  their  general  agents  that  they  must 
get  a  higher  rate  of  insurance  on  the  boat,  or  cancel  the 
policy,  without  limiting  the  time  within  which  it  was  to  be 
done.  The  agents  went  to  the  agent  of  the  plaintiffs  and  de- 
manded a  higher  rate,  or  they  would  discontinue  the  risk. 
The  plaintiffs'  agent  refused  to  pay  a  higher  rate,  but  asked 
and  received  time  till  the  next  day  to  substitute  another 
policy.  On  the  next  day  the  time  was  again  extended  to  the 
day  following,  when  a  new  policy  in  another  company  was 
procured  and  taken  to  the  plaintiffs'  office  and  exchanged  for 
the  one  from  defendants,  and  the  latter  was  delivered  to  de- 
fendants' agent  and  canceled.  Plaintiffs  had  no  knowledge  of 
the  change.  On  the  night  prior  to  the  exchange,  the  boat 
was  burned. 

Held  :  **  That  the  delay  granted  was  not  anreasonable,  nor  an  abuse  of 
discretion  on  the  part  of  defendants'  agent ;  that  until  there  was  an  actual 
cancellation  of  the  insurance,  it  continued — not  by  force  of  anj  agreement 
made  by  the  agents,  but  by  force  of  the  renewal  of  the  policy ;  that  the  in- 
sured was  entitled  to  reasonable  notice  of  the  determination  of  the  company 
to  cancel  such  risk ;  and  where  the  company  omitted  to  prescribe  the  time 
within  which  the  process  of  cancellation  should  be  perfected,  and  intrusted 
the  same  to  its  agent,  nothing  short  of  an  absolute  abuse  of  discretion  by 
the  agent,  or  fraud  on  his  part,  would  relieve  the  principal  from  liability. 

900.  When,  in  pursuance  of  an  arrangement  made  with 
an  agent,  a  party  took  out  a  new  policy,  and  at  the  same  time 
sent  an  old  policy  to  another  company,  with  instructions  to 
cancel  the  same  as  of  that  date. 

Held  :  That,  as  between  the  insured  and  the  former  company,  on  a  ques- 
tion of  further  insurance,  the  old  policy  was  to  be  deemed  canceled  as  of  that 
date  stated,  though  not  actually  received  and  canceled  by  the  company  un- 
til afterwards. 

ABANDONMENT   OF  THE   POLICY. 

901.  The  holder  of  a  policy  of  life  insurance  refused  to 
pay  a  premium  note  when  due,  and  declared  that  ^^  he  would 
not  have  anything  more  to  do  with  the  insurers,  and  abandoned 
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the  whole  tiling ;  "  but  he  retained  the  policj,  and  the  insurers 
retained  the  note ;  nor  did  it  appear  that  they  assented  to  the 
abandonment.     Held  :  That  the  policy  remained  in  force. 

TENDEB. 

90S8,  When  a  policy  is  to  be  canceled  by  the  company,  a 
tender  of  the  unearned  premium  must  be  made  at  the  time  of 
giving  notice  of  such  cancellation. 

If  such  taider  is  refused,  the  party  making  it  must  hold 
himself  ready,  at  all  reasonable  times  and  proper  places,  to  pay 
over  the  sum  tefideredj  if  it  is  subsequently  demanded,  before 
the  expircUion  of  the  policy, 

903.  A  tender  of  bank-notes  is  sufficient,  unless  objected 
to  at  the  titne  on  that  account, 

904.  The  exact  amount  should  be  produced  and  counted. 
The  production  and  counting,  and  the  actual  offer  of  it  to  the 
insured,  may  be  dispensed  with,  if,  when  it  is  about  to  be  pro- 
duced and  the  amount  is  named,  the  insured  declares  he  will 
not  take  it  because  more  is  due. 

005.  When,  as  is  sometimes  the  case,  the  insured  reAises 
to  receive  the  return  premium  and  surrender  the  policy,  it  may 
be  well  to  serve  a  written  notice  of  cancellation  upon  him^  ac- 
companied by  a  tender  of  the  amount. 

906.  Something  like  the  following  form  would  meet  the 
requirements  of  the  occasion : — 

"  As  the  duly  authorized  agent  of  the Insurance  Com- 
pany, —  hereby  notify  you  that  Policy  No. of  this  agency,  held  by 

y^^  on fop  the  sum  of dollars,  is  hereby  can- 
dled, as  per  section  of  the  conditions  of  said  policy.    Herewith 

^osed  please  find  (certified  check) ,  being  the  pro  rata  amount 

^  beamed  premium  due  upon  said  policy  to  date,  which,  from  and  after 
^liiidate,  wm  be  held  null  and  void." 

Agent. 

Dated 

•07.  Should  the  insured  refuse  to  surrender  the  policy 
^r  this  notice,  the  agent  should  farther  inform  him  that  ^^  he 
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holds  the  amount  of  unearned  premium  subject  to  his  orderat 
any  time,  upon  surrender  of  the  policy  ^ prior  to  its  ej^a- 
timJ '' 

908.  CanceUationSj  when  made  by  order  of  the  company, 
are  usaaUy  estimated  i^ro  raia  for  the  time  expired,  fractional 
parts  of  a  month  entered  upon  being  counted  as  a  whole  month. 
When  a  policy  has  less  than  a  month  to  run,  usually  no  return 
premium  is  payable.  This  does  not  apply  to  short-term  policies. 

909.  Cancellations  made  by  order  of  the  insured,  or  in 
consequence  of  any  act  of  his  rendering  cancellation  necessary, 
are  estimated  by  the  table  of  short  rates,  except  in  short-term 
policies. 

910.  It  sometimes  occurs  that  the  policy  has  been  de- 
livered and  no  premium  paid,  so  that  it  may  be  necessary  to 
cancel  the  same.  Should  the  holder  refuse  to  return  the  policy 
the  following  form  of  notice  would  render  the  policy  null  from 
and  after  its  delivery,  viz. : — 

Whereas,  the  premiom  due  and  agreed  to  be  paid  on  policy  Xo 

of  the Fire  Insurance  Company  of ,  issued  to , 

at  this  agency  of  the  said  company,  has  not  been  paid  either  to  the  said 

company  or  its  duly  authorized  agent,  as  required  by  section of  the 

printed  conditions  of  said  policy  No. You  will  take  notice  that  the 

said  policy  is  null  and  void ;  and  the  said Insurance  Com- 
pany hereby  revokes  the  same,  and  disclaims  all  liability  under  its  stipu- 
lations. 

Agent. 

Dated   

This  form  would  also  answer  where  the  premium  has  been 
paid  to  a  broker,  and  not  paid  by  him  to  tbe  company. 

CANCELLATION  AT  SHORT  RATE. 

911.  Condition  of  the  policy, — "This  insurance  may  be  terminated  at 
any  time  at  the  request  of  the  assured,  in  which  case  the  company  shall 
retain  only  the  customary  short  rates  for  the  time  the  policy  has  been  in 
force."    (478-8.) 

913.  This  condition  of  the  policy  applies  to  all  policies 
that  may  be  canceled  at  the  request  of  the  insured,  or  in  con- 
sequence of  any  act  of  his  which  may  compel  the  cancellaiian 
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me  by  the  company;  when,  bat  for  such  act,  no  can- 
pfooldbe  enforced,  as  when  the  risk  had  been  increased 
rection  of  other  buildings  exposing  the  property,  or 
3  property  has  been  sold  or  transferred,  and  the  com- 
plines to  assent  to  the  transfer  of  the  policy  to  the  pur- 
>r  in  cases  where  the  policy  would  be  voided  in  the 
"the  insured  without  the  proper  assent  of  the  company, 
oh  cases,  the  cancellation  is  made  at  the  ^^  customary 
€8  "  for  the  expired  time,  to  cover  expenses  of  stamps, 
ions,  taxes,  policy,  etc. 

t.  In  canceling  anntial  and  long-term  policies^  fractional 

a  month  entered  upon  are  estimated  as  full  months  ; 

in  cancellation  is  ordered  or  caused  by  the  act  of  the 

if  less  than  a  month  remain,  no  retLn  premium  is 

r.  It  is  customary  with  most  companies,  after  finding 
int  of  ^^  unearned  premium,"  to  deduct  therefrom  ten 
per  cent,  as  an  offset  for  the  commissions  paid  or  re- 
wed  on  the  original  premium. 

ANNUAL    POLICIES. 

AT   SHOBT  BATE. 

>•  The  following  is  the  customary  mode  of  finding  the 
3f  uivearned  premium^  at  short  rate,  upon  annual  poli- 


le  number  of  months  that  have  expired,  counting  fractional  months 
x>n  as  whole  ones.  Estimate  bj  the  rate  as  given  in  the  "  short-rate 
IS),  and  the  earned  premimn  for  the  time  will  be  found ;  this, 
from  the  amount  of  premium  originallj  paid,  will  give  the  amount 
ad  premium  to  be  returned. 

[FLB :  Policy  for  $1,000,  for  13  months  rate  $1.50 ;  amount  of  an- 
iom,  $15.00.  Canceled  after  4  months  and  todays.  Estimated  as 
earned,  or  7  months  unearned. 

« '*  Bhort-Bate  Table ''  (938)  we  find  the  premium  foTjhe  months 
be  $9.00,  or  6-10  of  the  annual  rate.  This,  deducted  from  the  annual 
$15.00,  will  leave  $6.00  or  4-10,  as  the  amount  of  unearned  pro- 
be returned,  sulject  to  the  custom  of  the  company  as  to  further 
8,  rebates,  etc. 
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ADDITIONAL   RATES. 

916.  When  a  policy,  written  at  a  given  rate,  was  sub- 
sequently subject  to  an  additional  ratCj  from  any  cause,  and 
was  canceled  before  expiration,  the  unearned  premium  can  be 
found  by  the  following  process,  viz. : — 

Estimate  the  time  expired  bj  the  short-rate  table  upon  the  advanced 
premium,  and  deduct  this  result  from  the  advanced  rate  ;  this  will  give  the 
rates  at  which  to  estimate  the  amount  of  return  premium. 

Example  :  Policy  for  $5,000,  at  1  per  cent,  annual :  tu>o  months  subee- 
quently  the  rate  was  raised  to  1.75,  and  Jive  months  from  date  of  policy  it 
was  canceled. 

Process  :  The  short  rate  of  1.75  for  5  months  is  1.05,  this  deducted  from 
1.75,  the  advanced  rate,  gives  70  as  the  rate  at  which  to  estimate  the  unearned 
premium  ;  thus :  $5,000  at  70  cts.  gives  $35.00  as  the  return  premium. 

917.  An  increase  in  the  amount  of  the  insurancey  after  is- 
suing the  policy,  can  be  found  by  the  same  rule,  viz. : — 

MvUiply  the  amount  at  risk  by  the  difference  between  the  full  rate  and  the 
short  rate  oj  such  full  rate,  for  the  time  expired,  the  result  will  be  the  amount 
of  unearned  premium. 

SEVERAL  DIFFERENT   RATES. 

918.  When  the  policy  is  written  at  several  different  raies 
of  premium  y  and  is  to  be  canceled  at  short  rate  : — 

Rule. — Find  the  average  of  the  different  rates,  and  estimate  at  the 
short  rate  of  such  average  rate  for  the  time  expired. 

Example  :  Policy  for  $5,000  at  1.00, 1.50, 2.00  and  2.50.  per.  cent. ;  toul 
premium,  say  $150.00. 

Process  :  Divide  $150.00,  amount  of  premium,  by  $5,000,  amount  of 
policy.  This  gives  8  per  cent,  as  the  average  rate.  Proceed  as  in  the  cancel- 
lation of  an  annual  policy  at  8  per  cent. 

919.  Where  a  policy  for  $5,000  was  issued  for  six  months 
at  the  short  rate  of  .50,  or,  as  technically  written,  ^135;  total 
premium,  $17.50,  and,  at  expiration,  was  renewed  for  three 
months  at  the  pro  rata  of  the  six  months  rate,  1.75,  premium 
$8.75,  and,  after  running  two  months,  was  canceled  at  short 
rate.  What  was  the  unearned  premium?  Answer  $1.75; 
result  obtained  as  follows,  viz. : — 
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eed  «8  if  for  8  years  policy,  at  the  rate  of  1.75 ;  then,  as  ttoo  months 
9  months,  so  is  the  proportion  of  one  year — two-thirds— or  eight 
The  short  rate  of  1.75  for  eight  months--8ia— is  14  cts.  x  $5,000 
he  earned  premiom ;  which,  deducted  from  $8.75,  the  total  premium, 
75,  or  2-10,  as  the  unearned  premium. 

CANCELLATION  OP  LONG-TERM  POLICIES. 

H.  The  modus  operandi  for  canceling  long-term  policies 
rate  is  as  follows  : — 

s.— Divide  the  time  originally  written— reduced  to  months  for  con- 
of  calculation — ^by  the  number  of  months  expired ;  the  proportion 
I  result  bears  to  the  whole  time  written  will  be  the  proportion  in 
estimate  as  if  the  policy  had  been  for  one  year  only. 
ICPLB :  Policy  for  floe  years,  or  sixty  months,  canceled  after  run- 
\en  months. 

:b88:  As  15  months  is  to  60  months — or  one-fourth — so  is  the 
m  of  one  year— or  three  months.  The  canceUation  will  now  proceed 
were  an  anniuU  policy,  canceled  at  three  months  ;  earned  premium 
hi  of  the  annual  premium ;  or,  return  premium  rixtentlia  of  annual 

icellations  of  term  policies  at  pro  rata  rates  can  be  effect- 
he  same  process;  substituting  the  pro  rata  for  the  short 
:er  finding  the  proportion  of  the  expired  time. 

1.  Mr.  Hine  gives  the  following  simple  method  for 
ng  long-term  policies  at  short  rate — ^parts  of  a  month 
1  upon  being  estimated  as  a  full  month;  yiz. : — 

B. — Ascertain  how  many  twelftlis  of  the  whole  term  have  expired  at 
of  cancellation  ;  then  apply  the  short-rate  table,  as  one-twelfth — equal 
lonth,  or  twotwelfth§—e(\xx2X  to  two  months,  and  so  on.  Thus  in  the 
ted  example,  fifteen  months  would  be  one-fourth  (or  three-ttDefftha) 
or  three  months,  producing  the  same  result. 

is  is  also  Mr.  Lawrence's  rule,  as  given  in  his  book  of 

AT   PRO   RATA  RATES. 

|9,  Where  term  policies  are  to  be  canceled  at  pro  rata 
t  will  be  only  necessary  to  estimate  the  unexpired  time 
roportion  of  the  total  premium.  If  the  earned  premium 
t  sought;  and  this  deducted  from  the  total  premium, 
>n  is  given  for  errors  to  creep  in,  as  the  earned  pre- 
is  frequently  mistaken  for  the  unearned. 
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933.  Where  changes  occur  in  the  amounts  of  term  poli- 
cieSy  they  become  confusing  when  cancellation  becomes  nec- 
essary. The  two  following  examples  will  illustrate  the  idea 
and  the  manner  of  working  the  problem. 

EXAMPLE    1. 

Policy  dated  January  1, 1871,  for  one  year,  premium  $25.00;  on  the 
Oth  July  subsequent  the  policy  was  reduced,  and  the  unearned  premium, 
$14.24,  extended  it  to  March  1, 1873.  On  the  2l8t  October,  1871,  the  policj 
was  canceled.    ProponHon :  what  is  the  unearned  premium  ? 

We  proceed,  first,  to  find  the  earned  premium,  as  follows : — 

We  find  that  on  July  6,  1871,  there  was  unearned  premium 
$14.24,  which,  deducted  from  $25.00  original  premium,  leayes 
as  earned $10.76 

Now,  from  July  6, 1871,  to  March  1, 1878,  are  20  months,  for 
which  the  premium'is  $14J34,  or  71J3  per  month. 
From  July  6, 1871,  to  October  21, 1871,  date  of  cancellation,  are  8i 

months,  earned,  which,  at  71J3  per  month,  gives  premium 2.49 

Total  earned  premium $18JS5 

Deducted  from  total  premium  $25.00,  gives  unearned 11.75 

Total  premium $25.00 

Or,  simply  deduct  ^.49  from  $14.24  =  $11.75. 

In  this  example,  the  cancellation  having  been  made  by 
an  insolvent  company,  the  estimate  was  made  for  daySy  as  is 
customary  in  such  cases. 

EXAMPLE  2. 

9tl4.  Policy  dated  June  1, 1871,  for  $4,500;  premium,  $107.40.  June 
6, 1871,  fire  occurred  ;  damage,  $740,  leaving  balance  of  $8,760. 

Policy  canceled  October  21, 1871.    What  is  the  return  premium? 

Process  :  Find  the  original  rate  per  cent,  of  the  premium,  thus : — 

4,500  -H  10,740  =  2.88666 

Now,  $8,760  X  2.88666  =  $89.63.61  as  the  annual  premium  on  that 
sum,  which,  divided  by  12,  gives  the  monthly  premium  as  $7.46.068. 

From  October  21, 1871,  to  June  Ist,  1872— date  of  expiration  of  the  poli- 
cy, are  7  months  and  10  days,  which,  multiplied  by  the  monthly  rate,  vis. : 
$7.46.968  X  7.  =  52.28.776.  And  10  days  being  one-third  of  a  month, 
gives  7.46.968  +  8.  =  2.48.980 

Result  is 54.77.765,  or  $54.77f  as  the  unearned  premium. 

It  will  be  noted  in  this  connection  that  the  calculation  is 
extended  into  the  decimals  for  the  purpose  of  obtaining  cor- 
rect results. 
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9*6.  SHORT  RATES  ON  LONG-TERM  POLICIE& 


SCALE   OF  HATES 


For  fr(utionB  of  the  terrm  for  which  poUciet  are  unuaUy  istued. 


POLICY  FOR 

CHABOE  Tim  PBOPORTIOir  €t9 

WHOLE  PBBiaUlL 

ONE 

TWO 

THHBB 

FOUR 

FIVE 

TEAR. 

TEABS. 

TEABS. 

TEABS. 

TEABS. 

1  mo. 

2  mo. 

3  mo. 

4  mo. 

5  mo. 

4-20tli8 

or    20  percent. 

2    •* 

4    " 

6      " 

8    " 

10   •* 

6-20th8 

•'     80 

8    " 

6    " 

9    " 

12    " 

15    " 

8-20tli8 

u     40 

4    " 

8    " 

12    " 

16    " 

20    " 

lO^ths 

"     50 

6    " 

10    " 

15    " 

20    " 

25    " 

12-20tb8 

"     60 

6    " 

12    •' 

18    " 

24    " 

30    " 

1420th8 

«     70 

7    " 

14    " 

21    " 

28    " 

35    " 

15-20th8 

..     75 

8    " 

16    " 

24    " 

32    " 

40    " 

16^th8 

"     80        " 

9    " 

18    " 

27    " 

36    " 

45    " 

17-20th8 

u     05 

10    " 

20    " 

30    " 

40    " 

50    " 

18  20th8 

"     90 

11    " 

22    " 

33    " 

44    " 

55    " 

19-20th8 

"     95 

(Entered  aooording  to  Act  of  Congren,  in  the  jear  1871,  bj  Robbbt  C.  Osgood,  in  the  OiBee 

of  the  Librarian  of  Congress  at  Washington.) 

Fractions  of  months  count  as  whole  ones. 
The  author  of  this  table  says  of  it ; — 

*'  Thi8  rule  is  one  of  admitted  proprietj  in  the  cancellation  of  twelve- 
month policies ;  and,  although  five  months  in  a  five-year  policy  make  a  five 
times  longer  period  than  one  month  in  an  annual  policy,  yet  they  bear  pre- 
cisely the  same  relation  to  the  consideration  paid,  and  should  be  submitted 
to  precisely  the  same  treatment.'' 

937.  Theoretically;  the  author's  argument  seems  plausible; 
but^  practically;  the  rule  would  not  work  without  considerable 
friction.  An  insured  with  a  five-years  policy,  which  has  run 
forty-one  months,  would  scarcely  be  reasoned  into  the  belief 
that  the  company  was  entitled  to  collect  from  him  the  premium 
ior  forty 'five  months,  because  that  was  the  same  proportion  of 
five  years  that  nine  months  bore  to  a  single  year ;  he  would 
naturally  inquire  what  that  had  to  do  with  \n&  forty-one  months 
only,  and  that  at  short  rate  too ! 
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3: 


Ids  table  might  be  so  constructed  as  to  approxi 
^arhr  the  exactness  required  for  ordinary  purposei 
theltervak  between  ?he  months  a«  therein  Jven 
jept  for  the  single  year — as  follows,  viz. : — 
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rSABS. 

THRIB  TKABB. 

rOUBTKABfl. 

nVITKABS. 

rBBCKHT.] 

mo. 

Hmo. 

2  mo. 

2imo. 

18  per  cent. 

(1 

8   •' 

4  " 

5   " 

20   " 

(f 

H   " 

6  " 

7i  " 

25   •' 

i< 

6  " 

8  " 

10   " 

80   ** 

« 

7i  " 

10  " 

12i  " 

85   " 

f< 

9   " 

12  " 

16   " 

40   " 

It 

lOi  ". 

14  ** 

17i  " 

46   " 

tt 

12   " 

16  ". 

20   ** 

60   " 

It 

m  " 

18  " 

22i  " 

66   " 

f« 

15   " 

20  " 

26   " 

60   " 

it 

ISi  " 

22  " 

27i  « 

65   " 

*i 

18   " 

24  " 

80   " 

70   " 

« 

19i  " 

26  " 

82i  " 

72i  " 

« 

21   " 

28  " 

85   " 

76   " 

«( 

22i  " 

80  " 

m   " 

77i  '* 

«« 

24   " 

82  " 

40   " 

80   " 

«< 

m  ** 

84  " 

42i  " 

82^  " 

« 

27   '* 

36  " 

45   " 

85   " 

M 

28i  " 

88  " 

47i  " 

871  " 

* 

80   " 

40  " 

60   " 

90   " 

t 

81  i  " 

42  " 

62i  " 

92i  " 

83   " 

44  " 

65   " 

96   *' 

84i  " 

46  " 

67i  " 

97i  " 

86   " 

48  " 

60   " 

100   " 

5ve-years  policy,  by  this  table,  not  to  exceed 

onths  discrepancy  could  be  made  ;  in  a  four- 

.0  exceed  one  month ;  and,  in  case  of  a  three- 

iscrepancy  could  not  exceed  half  of  a  month, 

two-years  policies  the  exact  sum  would  be 
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RETURN  PREMIUMS. 

93  !•  The  general  rules  relative  to  return  premiums,  when 
the  policy  is  silent,  are  as  follows :  If  the  policy  has  not 
attached  at  all,  the  whole  premium  must  be  returned.  But 
if  the  risk  be  entire,  and  the  policy  has  attached,  even  for  an 
hour,  then  there  shall  be  no  return  premium ;  or,  in  other 
TFords,  the  underwriter  is  not  bound  to  return  the  premium,  if 
l)y  any  possibility  he  could  have  been  rendered  liable  for  loss 
imder  the  policy. 

933»  Fraud  :  When  the  policy  is  void  from  fraud  of 
the  insured,  the  underwriter  retains  the  premium.  But,  when 
the  contract  is  merely  erroneous,  the  nullity  of  the  policy  en- 
titles the  insured  to  a  return  of  the  premium  ;  or,  if  the  risk 
lias  never  begun  for  any  cause,  except  fraud  of  the  insured, 
the  premium  may  be  recovered. 

933.  In  case  of  a  policy  "  without  interest "  (wager) 
xnade  by  mistake,  or  of  one  "  on  interest,"  which  had  been 
avoided,  so  that  the  underwriters  have  at  no  time  been  liable 
tipon  it,  in  consequence  of  innocent  misrepresentation  or  con- 
cealment ;  or,  by  reason  of  non-fulfillment  of  a  condition  or 
warranty  on  which  its  validity  depends,  the  premium  may  be 
^recovered  in  an  action  at  law. 

934.  It  is  held  that  a  premium  note,  in  a  mutual  com- 
pany, given  for  a  policy  which  has  never  taken  effect,  on 
account  of  breach  of  warranty  on  the  part  of  the  insured,  is 
void  from  want  of  consideration. 

935.  If  a  party  voluntarily  effects  insurance  for  another, 
who  could  avail  himself  of  it  to  recover  for  a  loss,  thepremium 
cannot  be  recovered,  though  such  other  disclaim  it. 

936.  If  a  policy  be  void  on  account  of  illegality,  the 
insured  is,  in  general,  not  entitled  to  a  return  of  the  premiun. 
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937.  When  cancellations  are  made  by  the  company,  un- 
der the  conditions  of  the  policy^  the  earned  premium  is  esti- 
mated pro  rata  only,  for  the  time  expired;  and  the  balance  is 
returned  to  the  insured. 

But,  when  cancellations  are  made  by  order  of  the  insured, 
or  in  consequence  of  his  direct  acts,  the  earned  jyremium  is 
calculated  by  the  customary  table  of  short  rates  for  the  expired 
time,  and  the  balance  is  returned  to  the  insured. 

938.  Fractional  parts  of  a  month  (except  in  ^^open  fire 
policies ")  are  usually  charged  as  a  full  month ;  and  policies 
having  less  than  a  month  to  run  are  entitled  to  no  return  pre^ 
mium,  except  by  agreement,  as  upon  short-term  policies  on 
grain,  cotton,  etc. 

RETURN   COMMISSIONS  BY  AGENTS. 

The  rules  for  return  commissions  by  agents,  upon  canceled 
policies,  are  as  follows,  viz. : — 

939.  When  a  policy,  reported  to  the  home  office  of  the 
company  by  the  agent,  is  declined  and  ordered  canceled,  the 
policy  not  being  accepted  the  premium  is  not  earned ;  hence, 
the  company  is  entitled  to  the  return  comnmsions. 

But,  as  a  general  rulcy  when  the  risk  has  been  accepted  by 
the  company,  with  a  full  understanding  of  it,  the  agent  has 
earned  his  commission,  and  in  case  of  a  subsequent  cancella- 
tion, from  any  cause,  by  the  company  or  the  insured,  the 
company  is  not  entitled  to  return  commissions  from  the  agent. 

940.  Exceptions  to  the  latter  rule  will  be  found  in  cases 
where  risks  have  been  passed  at  the  home  office,  but  upon 
subsequent  personal  inspection  by  a  general  or  special  agent, 
they  have  been  ordered  to  be  canceled.  In  such  cases  it  is 
customary  to  make  the  usual  credit  to  the  company  of  the 
return  commission  on  the  unearned  premium,  as  if  the  risk  had 
never  been  accepted. 

Agents  are,  in  all  cases,  entitled  to  the  commissions  on. 
earned  premiums 


DELIVERY  OF  THE  POLICY. 

941.  The  general  principles  governing  the  delivery  of  the 
policy  are  lucidly  sot  forth  by  Judge  HarE;  of  Pennsylvania 
District  Court,  as  follows  : — 

"  If  the  minds  of  the  parties  meet  in  an  agreement  for  insurance,  the 
policy  will  be  valid  wUJi&ut  an  actutd  delivery,  A  binding  contract  will  not 
oe  allowed  to  fail  because  the  instrument,  which  is  the  evidence  of  it,  is 
retained  by  the  covenantor.  His  keeping  will,  under  these  circumstances, 
l>e  regarded  as  that  of  the  covenantee.  But,  on  the  preliminary  question — 
is  there  such  a  contract?  it  must  always  be  a  material  inquiry  whether  the 
party  who  is  alleged  to  have  bound  himself  did  any  act  manifesting  an  in- 
tention to  put  the  instrument  beyond  his  control,  and  render  it  the  prop- 
erty of  the  other  party.  If  he  did  not,  the  obligation  is  pmna  facie  incom- 
plete, and  those  who  allege  the  contrary  must  make  out  their  case  by 
proof." 

943.  Delivery  of  the  policy  may  be  actual j  as  when  deliv- 
ered to  the  insured  or  his  agent  by  the  officers  or  agent  of  the 
company ;  or,  canstrnctive^  when  the  policy  is  made  out,  and 
remains  at  the  office  of  the  company  subject  to  the  order  of 
the  insured. 

943.  A  policy  may  take  effect  on  actual  or  constructive 
delivery;  and  may  be  retrospective  where  neither  party  knows 
the  prior  circumstances. 

944.  When  a  policy  has,  in  fact,  been  executed,  and 
notice  thereof  has  been  given  to  the  insured,  if  the  contract  is 
complete,  its  actual  delivery  is  not  essential  to  the  validity  of 
the  contract.  The  policy  is  held  by  the  company  for  the  ben- 
efit of  the  insured,  and  ready  for  actual  delivery  on  demand ; 
and  should  a  loss  occur,  and  the  policy  be  withheld  after  a 
complete  contract  for  the  insurance,  the  insured  would  have 
his  remedy  in  an  action  at  law. 

945.  Where  the  secretary  of  the  company  stated  "  that 
he  had  either  sent  the  policy  to  the  insured  by  mail  or  private 
hand ;  he  thought  by  mail.'' 

Held:  '*To  be  conclusive  evidence  against  the  company,  upon  the 
qnestion  as  to  execution  and  Ugai  delivery  of  the  instrument." 


ENTIRETY  OF  THE  POLICY. 

946.  Where  a  policy  was  taken  upon  shop^  tools^  JixtureSj 
and  stock  in  tradCy  specific  sums  on  each;  and  one  deposit 
note  given  for  the  whole^  with  an  amount  in  cash  as  premium, 
and  such  policy  was  void  on  account  of  concealment  of  an  in- 
cumbrance on  the  land  on  which  the  shop  was  built,  and  an- 
other on  the  tools.     Held:  That  the  entire  policy  was  void. 

947.  Where  the  stipulation  of  the  policy  required  that 
the  ^^true  title  of  assured  and  incumbrance  on  buildings 
should  be  expressed,  or  the  policy  would  be  void  ^  : — 

Held  :  "That  failure  to  disclose  a  deed  of  trust  on  the  house  and  lot, 
though  avoiding  the  contract  as  to  the  house,  would  not  avoid  it  as  to  the 
furniture  named  in  the  same  policy,  but  separately  appraised." 

948.  Where  a  policy  covered  house  and  furniture,  each 

in  a  specific  amount,  and  such  policy  was  breached  by  an  * 

incumbrance  on  the  house,  not  noted. 

Held  :  "  That  such  x)olicy  was  void,  not  only  as  to  the  house,  but  as  to 
the  furniture  also/' 

949.  Two  houses  were  embraced  in  the  same  policy,  and 
insured  for  difi^erent  sums,  and  the  policy  provided  that  if  the 
insured  premises  should  remain  vacant  for  a  certain  time, 
without  notice  to  the  company,  the  policy  should  become  void. 

Held  :  "  The  fact  that  one  of  the  buildings  remained  thus  vacant,  with- 
out notice  to  the  insurer,  would  not  invalidate  the  policy  as  to  the  other." 

9t50,  Where  a  policy  was  taken  for  one  sum — specified 
to  be  partly  upon  a  factory  and  partly  on  a  blacksmith  shop — 
and  contained  a  provision  that  ^^  if  the  premises  should  be  put 
to  a  use  denominated  hazardous,  etc.,  then,  so  long  as  the  prem- 
ises should  be  so  used,  the  policy  should  be  void.''  The  fac- 
tory was  so  used,  and  subsequently  burned. 

Held  :  "  That  the  contract  was  entire,  and  that  the  policy  was  avoided 
as  to  both  factory  and  shop." 
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951.  Chief- Justice  Pemberton  said  : — 

"  Policies  are  sacred  thiDgs,  and  a  merchant  should  no  more  be  allowed 
"^o  go  from  what  he  had  subscribed  in  them,  than  he  that  subscribes  a  bill 
o^   exchange." 

0S3.  To  constitute  a  valid  and  complete  contract  of  in- 
am^arance,  the  "minds  of  the  parties  must  meet,"  as  to  certain 
^^«ential  points,  viz.:  the  suJ/ject  (premises  or  property  to  be 
^^^"vered) ;  the  amount  to  be  insured  ;  the  premium  to  be  paid ; 
d  the  duration  of  the  risk.  To  leave  either  of  these  matters 
determined  is  to  leave  the  contract  incomplete. 

953.  Errors  or  mistakes  in  fire  policies  are  either  of  the 
'^^'^<^ts  or  of  the  law;  errors  of  fact  may  be  corrected  by  Courts 

^^    Iquity  ;  but,  as  a  general  rule,  contracts  will  not  be  re- 
^^**ied  in  consequence  of  an  error  of  law. 

ERRORS  OF  FACT. 

954.  If  a  mistake  has  occurred  in  framing  the  contract, 
^  the  correction  of  which  the  policy  itself  affords  no  clue,  it 
^^^ot  be  corrected  by  a  court  of  law,  which  will  merely  con- 

*"•«<?,  but  will  not  reform  the  contract ;  it  can  only  act  upon  the 


/" 


/ 


"dement  as  it  is;  it  cannot  strike  out  the  words  employed 
I  ^^   substitute  others  of  a  different  import ;  nor  change  the 
^  ^^^uage  of  the  parties  :  such  mistakes  can  only  be  corrected 
^  the  consent  of  the  parties,  or  by  a  Court  of  Equity. 

-An  agreement,  oral  or  paroly  may  explain  an  ambiguity 
Correct  a  mistake ;  but  the  policy  must  exhibit  the  ambi-         ^^ 
^^^y  or  the  agreement  must  demonstrate  the  mistake.     The       / 
^^1^  cannot  supply  an  agreement  that  was  never  made,  but 
*^ieh  one  of  the  parties  intended  to  make.     Nor,  in  the  absence 
fraud,  can  the  court  alter  a  policy  as  written,  if  it  be  ac- 
^^ing  to  the  understanding  of  one  of  the  parties,  although 
^^  other  did  not  so  understand  it. 


L 
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'^^9SS.  When  the  agreement  for  the  policy,  and  the  policy 
as  written,  vary ;  or,  where  mistake  has  been  made  by  the 
agent  of  the  underwriter ;  or^  where  mistake  has  been  made 
in  filling  up  the  policy,  a  Court  of  Equity  will  compel  a  per- 
formance of  the  original  contract  and  correct  the  mistake. 
But  the  proofs  of  such  agreement  must  be  conclusive  ;  if  any 
matter  be  left  in  doubt  in  the  whole  evidence,  the  bill  will  be 
dismissed. 

9tS6.  When  a  Court  of  Equity  is  called  upon  to  reform  a 
written  contract  on  the  ground  of  mistukej  such  mistake  must 
be  proved  in  the  most  clear  and  unequivocal  manner  ;  the 
proof  must  be  free  from  all  reasonable  doubt,  if  not  quite 
incontrovertible,  and  clear  and  overwhelming. 

Justice  Story  says  : — 

"  A  court  oogbt  to  be  extremely  caatiooB  in  the  exercise  of  such  aA 
autboritj.  It  ought  to  withhold  aid  where  the  mistake  is  not  made  out  bj 
the  clearest  evidence,  according  to  the  understanding  of  both  parties ;  and 
upon  testimony  entirely  exact  and  satisfactory." 

957.  It  has  been  held  that,  to  afford  ground  for  reforming 
a  policy  on  account  of  error  in  drafting,  the  mistake  must 
appear  to  have  been  mutucU;  and  both  the  agreement  and  the 
mistake  must  be  shown  by  clear  and  conclusive  evidence  that 
the  contract,  as  expressed^  is  different,  according  to  the  under- 
standing of  both  parties  at  tlve  time  it  was  madej  from  what  it 
was  intended  to  be. 

error  of  law. 

9tS8.  When  the  holder  of  a  mechanic's  lien  was,  by  mis- 
take of  the  agent  of  the  underwriter,  described  as  mortgagee 
in  the  policy  ;  and  on  trial,  the  parties  agreed  that  any  evi- 
dence to  correct  any  mistake  in  the  terms  of  the  policy  which 
could  be  given  in  a  proper  chancery  proceeding,  might  be  in- 
troduced. 

Held  :  That  the  policy  and  testimony  showing  the  mistake,  and  facts 
averred,  were  competent  and  admissible  in  evidence,  under  the  pleadings  and 
stipulation. 

Thus  overruling  the  objection  that  the  mistake  alleged, 
being  a  mistake  of  law  and  not  of  fact  j  could  not  be  reformed. 
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Proof  of  over-valaation  is  admissible  as  a  proof  of  mistdkej 
when  th^  question  is  as  to  reforming  the  policy. 

^    ALTERATIONS   OF  THE   POLICY. 

9tS9.  Alterations  duly  inserted  in  the  policy  by  the  under- 
writer, without  any  new  signatures,  will  be  valid  if  assented  to 
by  the  insured,  though  merely  verbally.  But  an  alteration  by 
the  insurer  J  without  the  assent  of  the  insured,  will  not  affect 
the  policy  ;  it  will  still  be  valid  as  originally  made. 

90O.  An  agreement  in  writing  signed  by  both  parties,  after 
the  subscription  of  the  policy,  may  declare  what  shall  be  the 
construction  of  a  particular  clause  or  word  in  a  policy — al- 
though the  construction  so  declared  may  be  essentially  different 
from  that  which  must  have  otherwise  been  adopted — ^and  will 
have  the  same  effect  as  if  it  were  inserted  in  the  policy. 

961.  A  material  alteration  of  a  policy  by  the  insured, 
whether  by  erasure,  interlineation^  or  addition  in  a  blank  space, 
without  the  consent  of  the  underwriter,  destroys  the  policy  as 
to  such  underwriter,  though  done  without  fraudulent  purpose, 
but  with  the  intent  to  obtain  such  consent.  An  immaterial 
alteration,  if  honestly  made,  does  not  annul  the  contract. 

963.  Striking  a  pen  across  words  without  obliterating 
them  so  as  to  make  them  illegible,  and  writing  others  in  their 
Btead,  with  consent  of  the  underwriter,  is  a  canceling  of  such 
words. 

963.  Whatever  may  be  the  character  or  object  of  the 
alteration,  it  is  necessary  to  be  attested  by  the  same  evidence 
as  the  original  contract,  i.  e.,  the  signature  of  the  insurer;  and 
when  such  alteration  is  to  the  prejudice  of  the  insured,  or 
imposes  upon  him  a  new  obligation,  his  signature  is  also  re- 
quisite, especially  if  contained  in  a  separate  instrument. 

964.  Other  underwriters  may  be  substituted  for  the  orig- 
inal insurers  for  any  part  or  the  whole  of  the  amount  insured, 
l>y  indorsement  duly  executed  by  the  substituted  underwriter, 
with  the  verbal  consent  merely  of  the  insured. 
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9AtS.  When  the  policy  is  altered  for  the  purpose  of  vary- 

ing  or  enlarging  the  risk,  the  obligation  to  disclose  all  of  the 

f  material  facts  then  known  exists  in  its  fnll  extent ;  and  the 

effect  of  a  concealment  that  renders  void  the  altered  portion  is 

not  to  restore  the  original  contract,  but  to  annul  the  policy. 

966.  When  there  has  been  manifestly  an  alteration  of  a 
/  parol  instrument  (without  seal),  the  party  claiming  under  it 

must  explain  the  alteration. 

SPOLIATION. 

•67.  The  alteration  of  the  policy  by  another  person  than 
the  insured,  without  his  consent  or  privity,  is  termed  spoliation^ 
and  does  not  render  the  policy  void ;  but  all  such  spoliations 
are  invalid,  and  will  not  avoid  the  instrument  even  if  materialj 
if  the  original  words  can  be  restored  with  certainty. 
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OTHER  INSURANCE — DOUBLE  INSURANCE. 

909*  Condition  of  the  policy . — "  If  the  assured  shall  have,  or  shall  here- 
after make  any  other  insuraoce  on  the  property  hereby  insured,  or  any  part 
thereof,  without  the  consent  of  the  company  written  hereon,  then  this 
policy  shall  be  void."    (4T8-1.) 

In  the  earlier  forms  of  policies  the  conditions  required  that 
nJl  prior  insurance  must  be  noted  at  the  time  of  taking  the 
policy ;  and  all  subsequent  insurance  was  to  be  noted  with 
"  all  reasonable  diligence,"  and  indorsed  upon  the  policy. 

969.  Of  the  condition  above  cited  (968)  it  has  been 
said : — 

"  This  condition  contemplates  that  the  consent  to  future  insurance  shall 
be  given  in  adoanee,  for  the  policy  becomes  void  if  there  is  any  stcbseguent 
insurance  without  consent." 

"  A  subsequent  written  consent  for  other  insurance  is  not,  on  its  face,  a 
consent  to  past  insurance,  but  imports  rather  &  future  insurance." 

970.  The  object  of  this  stipulation  is  to  provide  against 
over-insurance^  for^  considered  in  an^  other  light,  it  militates 
against  the  interest  of  the  underwriter,  as  is  very  pertinently 
put  by  Mr.  Hine.  He  says — speaking  of  payment  of  loss  in 
the  order  of  dates  : — 


"  In  American  practice  the  first  underwriter,  while  he  stands  alone,  is 
imder  that  rule.  He  pays  all  the  loss ;  he  is  in  the  undisturbed  possession 
otali  his  rights.    But,  if '  other  insurance '  be  taken,  whether  large  or  small, 

funeral  or  special,  its  only  effect  upon  him  is  to  share  his  loss  and  diminish 
is  liability  ;  and  .o  ju»t  that  extent  it  is  to  him  a  favor  and  a  benefit,  in- 
stead of  a  hurt  or  detriment.  The  only  right  he  is  thereby  deprived  of  is 
the  right  to  lose  more  money  than  he  otherwise  would.'' 

The  generally  recognized  principles  applicable  to  addi^ 
twnal  insurance^  under  the  above-cited  conditions,  are  em- 
l»aced  in  the  following  points,  viz.  : — 

PERMrrs. 

•71.  The  privilege  of  "  other  insurance  without  notice  till 
requested ''  admits  of  any  amount  of  additional  insurance,  either 
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prior  or   subsequent,   without  question^  notwithstanding  the 
printed  condition  of  the  policy  to  the  contrary. 

The  privilege  of  "  other  insurance  to  the  amount  of  ten 
thousand  dollars/'  or  ^^  total  insurance  to  the  amount  of  ten 
thousand  dollars,  including  this  policy,"  limits  the  further  in- 
surance to  the  sum  named.  Any  insurance  beyond  the  limit 
specified,  without  further  specific  consent  of  the  first  insurers, 
voids  the  policy  under  the  stipulation  requiring  '^  notice  and 
consent.^^ 

973.  Held  :  That  the  indorsement  "  leave  given  to  keep  insured  to  an 
amount  not  exceeding  three-fourths  of  the  estimated  cash  value  of  the  prop- 
erty "  written  in  the  policy  when  issued,  included  '*  prior "  as  well  as 
"  subsequent "  insurances ;  and  was  a  substantial  compliance  with  the  by- 
law requiring  notice  of*'  prior  insurance/' 

NOTICE. 

978.  Where  the  condition  of  the  policy  required  that  "  if 
other  insurance  is  effected  on  the  same  property,  the  insured 
should  give  notice  thereof  and  cause  the  same  to  be  indorsed 
on  the  policy." 

Hbld  :  The  insured  must  prove  that  he  gave  such  notice  of  subsequent 
policies,  or  he  could  not  recover.  Notice  of  an  '*  intention  "  to  procure  sub- 
sequent insurance  would  not  be  a  compliance  with  the  con<ution.  And 
further :  That  the  condition  Requiring  indorsement  on  the  policy  of  subse- 
quent insurance  was  a  condition- precedent,  and  that  vertxu  notice  was  not 
compliance  with  it. 

974.  Where  the  condition  of  the  policy  required  that 

"  notice  of  other  insurance  must  be  given  and  indorsed  on  the 

policy,  or  otherwise  acknowledged  and  approved  in  writing, 

or  else  the  policy  shall  be  void,"  the  insured  made  a  second 

insurance  and  notified  the  company  of  the  same  ;  to  which  the 

secretary  replied,  ^'  I  have  received  your  notice  of  additional 

insurance." 

Held  :  That  this  was  an  *'  acknowledgment  and  approval  in  writing/' 
within  the  meaning  of  the  condition  ;  and  that,  atter  receipt  of  the  hoCkv, 
the  policy  continued  in  full  force  until  the  company  made  their  election  to 
terminate  the  policy,  and  made  such  determination  known  to  the  insured. 

975.  Where  the  condition  of  the  policy  was  "  that  prior  in-- 
surance,  unless  expressed  in  the  policy,  shotdd  avoid  it,"  andL 
a  prior  insurance  was  not  thus  expressed,  though  claimed  to 
be  known  and  assented  to  by  the  company. 
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Hbld:  That  the  policy  was  void,  and  that  parol  evidence  was  not 
admissible  to  show  that  the  prior  insurance  was  known  to  and  assented  to 
37  the  companj ;  and  that  the  policy  was  received  by  the  insured  supposing 
.  hat  it  oontaineid  a  recital  thereof. 

•76.  A  recitation  of  "  prior  "  insurancey  in  the  body  or 
pn  the  margin  of  a  policy^  is  a  compliance  with  the  condition 
'^quiring  such  insurance  ^'  to  be  noted  on  the  application  or 
endorsed  on  the  policy,  or  otherwise  approved  in  writing  by  the 
^cretary/' 

977.  When,  at  the  time  of  the  insurance,  the  insured 

.£&ve  written  notice  of  prior  existing  insurance,  which  the 

ompany  failed  to  indorse  on  the  policy. 

Held  :  That  the  company  was  estopped  from  setting  up  such  prior  in- 
B-^rance  as  a  defense  to  an  action  on  said  policy. 

Held  :  That  a  recital  of*'  prior  insurance ''  in  an  application,. is  notice 
"^be  company  of  such  insurancd :  But  a  recital  of  a  wish  to  dbtoUn  Bubae- 
"^^  jU  insurance  was  not  notice  of  such  insurance,  when  obtained. 

Held  :  That  it  was  the  duty  of  the  company,  upon  being  notified  by 


own  agents  of  the  additional  insurance  (notified  to  such  agent),  to  in- 

he  same  npon  the  policy  of  the  insured,  or  notify  him  of  their  refus- 

^  do  so ;  and,  having  failed  to  do  so,  they  were  estopped  from  setting  up 


^    -  defense  the  failure  to  have  such  additional  insurance  indorsed  upon  the 
*-«^cy.  (984.) 

•78.  When  the  charter  provides  "  that  the  consent  of  the 
sident  in  writitigy  etc.,"  shall  be  necessary  to  the  validity 
he  policy  in  case  of  any  subsequent  insurance,  and  the  in- 
ed  notified  the  president  and  secretary  of  a  second  insur- 
e,  and  they  verbally  consented  to  the  same. 

Held  :  That  the  failure  to  obtain  the  written  consent  of  the  president 
fatal  to  the  policy. 

979,    ''  In  a  mutual  company,   as  a  general   rule,   no 

t  or  oflScer  of  the  company  has  authority  to  waive  its  by- 

^.     An  agent  cannot  accept  notice  of  other  insurance,  or 

Te  its  consequences.'' 

UNO.  The  stipulation  that  '^  persons  insuring  property 

""^^^^^t  give  fwtice  of  any  other  insurance  on  the  same,  and  cause 

''^li  other  insurance  to  be  indorsed  on  the  policy,"  applies  to 

•^V^Bequent  as  well  as  prior  insurance.  (969.) 

98 1  •  Parol  notice  is  not  a  compliance,  at  law,  with  the 
^**^dition  of  the  policy  requiring  other  insurance  to  be  uidorsed 
'^  writing  on  the  policy.  (985.) 


I 
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Hbld  :  That,  in  the  absence  of  anj  stipulation  in  the  policy  requiring 
noHce  of  other  inattrance  to  be  in  writing,  and  no  questions  in  the  application 
concerning  it,  parol  notice  was  sufficient. 

Held  :  That  parol  notice  to  an  a^nt,  who  was  only  authorized  to  re- 
ceive and  forwaM  applications,  solicit  insurances,  and  receive  preminm 
notes  and  cash  percentages,  and  while  actually  engaged  in  preparing  an  ap- 
plication for  the  policj  in  queation,  was  within  the  scope  of  his  authority 
and  binding  on  the  company,  though  it  never  reached  tnem. 

08^8,  Mere  knowledge  of  '^  other  insurance  ^^  upon  the 
part  of  an  agent  of  the  company  is  of  no  avail  to  the  insured 
if  not  indorsed  upon  the  policy,  which  contains  a  condition 
requiring  such  indorsements.  Such  knowledge  is  not  a  waiver 
of  notice  and  indorsement  of  such  insurance. 

983.  A  declaration  of  Si  prior  insurance j  made  after  the 
loss  in  compliance  with  the  stipulation  that  the  insured  shall 
state  what  other,  if  any,  insurance  has  been  made  on  the  same 
property,  will  be  too  late. 

984,  Where  an  agent  for  two  companies  issues  a  policy 
in  each  company  to  the  same  party,  and  fails  to  make  a  notice 
of  ^'  other  insurance  ''  in  one  or  both  of  the  policies,  the  policies 
are  valid,  as  the  companies  must  be  taken  to  be  aware  of  all 
of  the  facts  in  the  case  since  the  previous  policies  were  in  their 
own  companies.  (978.) 

089.  Where  the  stipulation  of  the  policy  requires  notice 
of  any  *^  other  insurance  '^  made  on  their  behalf  on  the  same 
property. 

"  Held  :  To  be  limited  to  insurance  effected  by  direction  or  within  the 
knowledge  of  the  insured,  and  not  by  a  third  party  without  his  knowledge 
or  recognition.  At*  where  a  commission  merchant  or  warehouseman  covers 
goods  by  **  the  usual  commission  clause/'  and  some  of  the  goods  may  be 
covered  by  the  owner  under  Vi  floater;  Held  :  Not  to  be  within  the  clause, 
and  that  the  owner  or  commission  merchant  might  jointly  or  cumulatively 
recover  the  single  and  full  value  of  the  goods. 

986.  The  general  principles  of  law  upon  the  subject  of 
"other  insurance,"  prior  or  subsequent,  may  be  stated  as 
follows :  "  In  order  to  avoid  a  policy  on  account  of  subsequent 
insurance  against  an  express  condition  therein,  it  tnust  appear 
that  the  subsequent  insurance  is  valid,  and  that  the  policy  up- 
on which  it  is  made  is  capable  of  being  enforced." 
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DOUBLE   INSURANCE. 

•8y.  Double  Insurance  takes  place  when  the  insured 
makes  two  or  more  insurances  simultaneously  on  the  same 
subject^  risky  and  interest,  and  subject  to  the  same  liability ; 
in  which  case  the  policies  are  considered  as  one  and  the  same, 
the  underwriters  being  liable  pro  rata,  and  entitled  to  con- 
-tribution  to  equalize  payments  made  on  account  of  losses. 

Double  insurance  is  another  name  for  over-insuranccy  but  is 
:smore  applicable  to  ^^  duplicate  "  insurance  to  the  whole  amount 
f  the  interest,  which  does  not  exhaust  the  insurable  interest 
f  the  insured,  unless  the  policy  contains  a  clause  prohibiting 
ther  insurance;  nor  even  then,  for  he  can,  notwithstanding, 
e  double  insurance  in  simuUayieous  policies  ;  which  is,  in 
:tfect,  a  mere  insurance  of  the  solvency  of  the  underwriters 
the  policies  of  the  others ;  for  he  can  recover  but  one  indem- 
ty  from  all ;  and  if  he  compel  full  indemnity  from  some  of 
e  underwriters,  they  may  come  upon  the  others  for  a  pro 
contribution  to  equalize  the  payments. 

•88.  Emerigon  says : — 

.  *'  ffince  it  18  allowed  to  have  insurance  onlj  upon  wliat  is  put  at  risk,  it 

^^lowB  that  it  is  prohibited  to  caose  to  be  insured  by  a  second  insurer  what 


.  •  —  already  been  insured  by  the  first.  It  is  plain,  however,  that  this  prohi- 
^^^^^on  does  not  extend  to  a  plurality  of  policies,  when  their  total  amount 
?^^^  not  exceed  the  value  of  the  subject  insured.  An  insurance  is  Dot  the 
'^^  one  for  being  contained  in  different  writings.  It  is  not  multiplying 
iDoe  to  have  the  risk  which  one  has  taken  re-insured,  or  to  have  in- 
the  solvency  of  one's  own  insurers."    (1019*) 

989.  Lord  Mansfield,  more  than  a  century  ago,  held  : — 

"  That  when  a  man  makes  a  double  insurance  of  the  eame  thing  in  such 
ler  that  he  can  clearly  recover  against  several  insurers,  on  distinct 
^fsies,  the  law  says  he  must  be  content  with  a  single  satisfaction." 

99Qm  If  the  subsequent  policy  contain  no  provision  in  re- 

^^^ct  to  prior  insurance,  the  amount  of  insurable  interest  for 

^^^li  policy  will  be  the  same  as  for  the  first,  for  the  insured 

^^y  insure  again  and  again  the  same  property  against  the 

^^^e  risks,  if  he  wiU  pay  the  premiums,  unless  stipulated 

^S'^inst  in  the  policy. 
22 
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991.  An  insured  may  take  policies  apon  different  parts 
of  the  same  building ;  or,  of  the  merchandise  within  the  build- 
ing; or;  upon  different  interests  in  both,  without  effecting 
doable  insurance. 

Insurance  bj  different  parties  or  distmct  interests  in  the 
same  subject^  as  mortgagor  and  mortgagee ;  owner ;  rever- 
sioner ;  lessor  and  lessee ;  vendor  and  vendee^  etc.,  not  ex- 
ceeding the  value  of  the  respective  interests^  is  not  doubk  in- 
surancey  though  the  aggregate  of  the  insurance  exceed  the 
value  of  the  subject.     (668.) 

903.  Where  a  policy  in  one  company  covered  a  building' 
oiAjj  and  a  subsequent  policy  of  another  company  covered, 
the  building^  mcLchineryj  tools,  belting^  and  stock  for  the  sam^ 
owner;  it  was  held  not  to  be  double  insurance  within  the 
meaning  of  a  clause  in  the  first  policy  prohibiting  double  in — 
surance  without  notice  to   the   insurer.     (Not   sustained  bjr^ 
subsequent  rulings.) 

993.  But,  on  the  other  hand,  in  a  case  where  a  policy  cov^ — 
ered  goods  in  one  company,  and  a  subsequent  policy,  in  another 
company,  covered  store  and  goods  for  the  same  owner.  Th^E 
first  company  claimed  their  policy  to  be  void  by  reason  of  th^^ 
second  insurance  ^^  not  notified  and  indorsed  thereonj^  It  wi 
held: — 

That,  to  constitute  douUe  inturariee,  the  same  risk  must  be  covered  bj  t 
second  policy,  for  the  benefit  of  the  same  person,  and  is,  to  any  extm 
double  insurance,  and  that  the  goods  being  protected  bj  the  second  poii 
from  the  perils  of  fire,  made  it  doMe  inturance  and  breached  the  policy. 

This  latter  ruling  is  evidently  correct,  and  is  supported 
Mr.  Phillips  in  his  work  on  Insurance.     He  says  : — 


"  It  does  not  appear  that  if  a  subject  insured  in  the  policy  is  then  i 
again  to  an  amount  in  the  aggregate  exceeding  its  value,  it  is  less  a 
inmranee  because  divers  other  subjects  are  insured  in  either  or  both 
the  policies." 

UNDER  MORTGAGE    INTERESTS. 

994.  The  interest  of  a  mortgagor  is  so  entirely  distill 
from  those  of  a  mortgagee  that  the  simtdtaneous  existence 
two  policies  on  the  same  property,  one  by  the  former,  the  oth^-^ 
by  the  latter,  does  not  create  double  insurance. 
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Insurance  bj  a  mortgagee  of  his  interest,  is  not  within  the 
clause  of  a  ^[  prior  insurance ; "  but,  if  such  insurance  be  made 
for  the  benefit,  and  at  the  expense  of  the  mortgagor ^  it  is  with- 
in such  clause,  and  would  avoid  a  prior  policy. 

A  policy  assigned  to  a  mortgagee  as  collateral  security  is 
within  the  provision  in  a  subsequent  policy  requiring  notice 
of  prior  insurance. 

99tS.  A  policy  is  not  avoided  under  conditions  requiring 
notice  of  subsequent  insurance,  because  a  second  policy  has 
been  taken  without  notice,  in  the  name  of  a  mortgagee  of  first 
insured  ;  for,  if  the  second  policy  was  for  the  exclusive  bene- 
fit of  the  morigageej  it  was  not  within  the  condition ;  and  if 
taken  for  the  benefit  of  the  mortgagor  (and  this  should  be 
deemed  within  the  condition),  then  the  second  policy  was 
void,  under  a  condition  in  it  requiring  notice  of  prior  insur- 
ance. 

UNDER  RE-INSURANCE. 

996.  The  clause  as  to  double  insurance  or  over-insurance 
^  uioperative  in  a  policy  of  re-insurance,  unless  those  insured 
''^ftde  other  re-insurances. 

A  clause  in  a  policy  providing  that  ^^  in  case  there  is  other 
**^^Urance,  prior  or  subsequent,  on  the  property  insured,  the 
^^^'^nsured  shall  be  entitled  to  recover,  in  event  of  loss,  only  a 
Proportionate  part  thereof,"  is  held  to  refer  entirely  to  re-inst^r- 
^**<^  on  the  same  interests ;  and  if  there  be  no  other  re-insur- 
^**ce5,  the  re-insurer  is  liable  for  the  amount  of  the  policy. 

VOID  AND  VOIDABLE  POLICIES. 

UNDER  "  OTHBB  INSUBiLNCB." 
VOID   POLICIES. 

997,  The  procurement  of  a  void  policy  is  not  a  breach  of 
^^^  condition  against  further  insurance  without  notice,  so  as  to 

*^^d  a  previously  existing  policy. 
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Held  :  That  the  firtt  policy  haviog  been  aroided  bj  sabeeqiient  insur- 
ance, without  notice,  the  $eeond  policy  was  liable  for  the  whole  loes,  not- 
withjstanding  its  stipulation  that "  in  case  of  other  insurance  they  would  be 
liable  only  for  their  |>fo  rata  proportion.' 


t» 


Where  a  first  policy  was  void  from  "  increase  of  risk,''  or 
other  cause,  and  a  second  policy  was  subseqnently  taken^  with- 
out notice  of  "  prior  insurance.^^ 

Held  :  That  the  first  policy  being  at  an  end,  and  of  no  effect,  did  not 
avoid  the  second  policy. 

99§*  Held  :  That  a  second  insurance,  which  iff  wid  on  account  of  mi^ 
representation,  is  not  an  insurance  within  the  stipulation  as  to  notice  ax^d 
consent. 

If  the  insured  cannot  at  any  time  recover  upon  a  seeo^wwi 
policy,  containing  the  condition  against  other  insurance  wifeSi' 
out  notice  and  consent,  the  first  policy  is  not  thereby  mrn^^^ 
void. 

A  second  insurance,  which  is  voidj  does  not  avoid  a  Jc^^^ 
policy  containing  stipulations  against  subsequent  insunurs-ce 
without  notice  and  consent,  even  though  the  insurers  whomf  ^c 
such  void  policy  compromise  and  pay  the  loss. 

099.  Where  a  prior  insurance  is  represented  to  a  sul^^^ 
quent  insurer  to  be  on  the  same  property,  when  in  fact  it  d^oes 
not  embrace  all  the  property  covered  by  the  second  policy  j  ^^ 
where  the  first  policy  is  in  specific  amounts,  whilst  the  secoi^^ 
is  general,  the  policy  is  not  avoided^  because  the  insured  is  ^^^ 
bound  to  give  any  details  unless  inquired  of,  or  required  to  ^^ 
so  by  the  by-laws. 

lOOO.  Where  the  question  raised  was  whether  an  exc^^ 
of  insurance,  which  existed  during  the  existence  of  the  poli^7 
sued  on,  but  which  had  ceased  to  exist  before  the  loss  occurr^' 
would  avoid  th€  policy y  it  was  held  that  the  contract  was  <?^*^ 
from  the  date  of  the  over-insurance.  / 

On  the  other  hand,  in  a  case  in  Illinois,  under  a  foii^J 
which  stipulated  that  ^'  if  the  insured  should  have  enBti^& 
during  the  continuance  of  the  policy,  any  other  insurance  ^^^ 
jconsented  to  by  the  company  in  writing  and  mentioned  in  ^^ 
indorsed  upon  the  policy,  then  the  insurance  should  be  void/ 
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there  existed  during  a  portion  of  the  term  embraced  in  that 
policy  "  other  insurance  '^  not  consented  to  in  any  way : — 

Hbld  :  That  if  each  other  insurance  liad  ceased  to  exist,  at  the  time  of 
the  loss,  under  that  policy,  the  right  of  the  insured  to  recover  would  not  be 
affected  thereby. 

lOOl.  The  Court  of  Appeals  of  Maryland 

HsLD :  That  a  mere  use  in  property,  when  there  is  no  ownership,  is  not 
insurable  in  the  name  of  a  non-owner ;  that  a  non-owner  was  not  entitled 
to  recover  on  a  policy  of  insurance  issued  to  him  on  such  property ;  that 
such  policy  was  absolutely  void  from  the  beginning. 

VOIDABLE  POLICIES. 

t003.  Stipulations  as  to  prior  or  subsequent  insurance 

are  designed  to  apply  to  all  cases  of  policies  then  existing  in 

point  of  fact,  or  whether  they  be  void  or  voidable.     (Justice 

Story.)     Hence,  as  a  policy  obtained  by  misrepresentation  of 

cost  and  value  of  premises  is  voidable  only,  and  not  voidj  so, 

under  the  condition  requiring  notice  and  consent  to  prior  or 

other  insurance,  the  second  underwriter  is  entitled  to  notice  of 

such  other  insurance. 

1003.  Where  a  policy  contained  a  stipulation  that  it 
should  be  void  if  other  insurance  should  not  be  indorsed  on  it. 
Held  :  That  the  existence  of  prior  insurance  did  not  make  it 
^^bsolutely  voidy  but  invalid  and  voidable^  though  capable  of  be- 
mg  confirmed  and  made  valid  by  acts  of  the  insurers  showing 
*  Waiver  of  the  defect. 

10O4*  A  company  receiving  notice  of  "  additional  insur- 
*nce,''  and  failing  to  void  the  policy  in  consequence,  cannot 
^^8t  recovery  in  case  of  loss  on  that  ground ;  such  waiver  of 
'^ts  in  regard  to  additional  insurance,  however,  will  not  de- 
*^  the  company  from  the  benefit  of  a  pro  rata  contribution 
With  the  additional  policies,  in  case  of  loss. 

Hkld  :  Tliat  when  a  policy  for  "  other  insurance/'  was  apparently  valid 
^  ^^  hce,  and  could  onlj  be  shown  to  be  void  bj  preceding  matters  in  avoid- 
^^1  it  was  to  be  deemed  only  voidable.  The  pleading  of  such  matters  in 
^^Jraance  appertained  solely  to  the  company  issoing  the  policy ;  the  plaint- 
''■V  not  entitled  to  set  np  such  matters. 

IMS.  Where  other  policies,  which  are  aUeged  to  create 
^Q  over^nsurancey  are  void  at  the  time  of  the  loss,  they  are  no 
^^^stacle  to  a  recovery  on  the  policy  on  which  the  claim  is 
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made ;  but,  if  voidable  onlj^  for  some  breach  of  condition  for 
which  the  insurer  might  avoid  them,  but  which  right  they  had 
waived;  the  over-insurance  still  exists. 

t006.  A  policy  which  has  become  voidable  may  be  as- 
signed ;  if  the  insurer,  with  a  knowledge  of  that  fact;  consents 
to  the  assignment;  he  waives  the  right  to  avoid  and  must  stand 
by  the  policy. 

1007.  Stipulations  declaring  policies  void  in  certain  cases 
have  been  generally  held  or  construed  as  rendering  them  not 
absolutely  voidj  but  voidable  at  the  option  of  the  underwriter. 
And  such  right  of  avoidance  was  subject  to  waiver^  either  by 
express  agreement  or  by  the  acts  of  the  parties. 

1008.  When  a  policy  is  neither  void.nov  voidable  upon  its 
facej  but  merely  voidable  by  the  underwriter  upon  due  proof  of^ 
the  facts  (prior  insurance  not  noted);  and  the  amount  of  which 
had  been  paid  upon  the  happening  of  a  losS;  it  was  held;  in 
Iowa  and  in  New  York;  to  constitute  such  '^  additional  insur- 
ancej^  although  it  might  have  been  avoided  hy  the  company^ 
issuing  it,  by  extrinsic  evidence. 

1009.  When  the  condition  of  the  policy  stipulated  ^^  that^ 
if  the  insured  shall  have,  or  shall  hereafter  make  any  other* 
insurance  upon  the  property  hereby  insured;  or  any  part^ 
thereof;  whether  valid  or  othenoisej  without  the  consent  of  the^ 
company  written  hereon,  this  policy  shall  be  void;"  all  suds- 
policies,  whether  void  or  voidable  only,  will  be  held  as  "  other* 
insurance"  without  notice;  and  will  invalidate  the  policy  con-* 
taining  the  stipulation. 

REASONABLE   DILIGENCE   IN  GIVING  NOTICE. 

tOlO.  When  facts  are  not  in  dispute;  the  court  should 

determine;  as  a  question  of  laW;  what  is  reasonable  diligence^  \n 

giving  notice  of  a  subsequent  insurance  to  the  first  insurers. 

Held  :  Also,  that  a  notice  teven  morUlu  after  the  date  of  the  second 
policy,  an4  Bubseqaently  to  the  destmction  of  the  property  by  fire,  would 
not  be  a  compliance  with  the  condition  of  the  policy.  Nor  woold  notice  of 
an  *'  intention  "  to  make  such  additional  insurance,  ^ven  to  the  company 
or  its  agent,  be  a  compliance  with  the  condition  requiring  actual  notice  o( 
subsequent  insurance. 
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RENEWAL  OF  DOUBLE  INSURANCE. 

lOl  1.  •  The  renewal  of  a  prior  itisarance;  mentioned  in  the 
application  for  a  subsequent  policy^  is  not  within  the  terms  or 
spirit  of  a  provision  in  the  subsequent  policy^  requiring  notice 
in  case  of  making  other  insurance. 

The  insured  held  a  policy  for  five  years,  signed  by  the 
president  and  secretary  (according  to  the  by-law  of  the  com- 
pany) which  recited  on  its  face  that  $2,500  was  insured  ^^  in  a 
company  in  Concord.^^ 

HsLD :  That  the  contract  most  be  considered  to  be  an  insurance  for  five 
yetn,  with  a  double  inauranee  to  the  amount  of  $2,&00,  to  subsist  during  the 
whole  term ;  and  at  the  expiration  of  the  Concord  policy,  the  insurer  was  at 
liberty  to  renew  it,  or  take  a  policy  for  the  same  amount  in  any  other  com- 
pany without  giving  any  further  notice  to  the  company. 

CONTINUING  WARRANTY. 

lot 3.  Where  a  second  policy  had  indorsed  upon  its  face, 
^  well  as  in  the  application^  '^  $2,000  on  same  property  in 
4e  People^s  Mutual." 

Bkld  :  That  this  statement  was  not  a  continuing  warranty,  and  was 
'^^^fied  by  the  existence  of  such  insurance  at  the  time  of  issuing  such  sec- 
^Q.  policy ;  though  it  might  afterwards  have  expired,  been  canceled,  or 
*^oUed  by  acts  of  the  insiued. 

To  make  other  continuom  insurance  obligatory  upon  the 
i^^'Ored,  such  agreement  must  appear  in  the  policy.  The  fol- 
^^'^VTng  is  the  customary  form. 

"The  insured  to  keep  other  insurance  (concurrent  herewith)  to  the 
"*^ouiit  of dollars. 

LIMITED   AMOUNTS. 

101 3,  Where  an  insurance  by-law  provides  that  *^  the 

^gregate  amount  insured  in  this  and  other  companies,  on  the 

^«ove-mentioned  property,  shall  not  exceed  two-thirds  of  the 

^timated  cash  value,  any  farther  insurance  above  the  two- 

^irds  value  would  render  the  policy  void. 

1014.  A  condition  which  simply  provides  that  the  policy 
^*«*I1  become  void  "  if  any  other  insurance  be  made,  which,  to- 
S^ther  with  this^  shall  exceed  a  given  amount/'  relates  only  to 
"^bsequent  insurance. 
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lOltS.  Held,  by  the  Sapreme  Court  of  Pennsjlvania; 
Shabswood,  J. : — 

"  That  where  a  policy  of  insurance  provides '  that  the  aggregate  amoont 
insured  in  this  and  other  companies,  on  the  above-mention^  property,  shall 
not  exceed  two-thirds  of  the  eitimated  ecuh  value,*  any  farther  insurance,  he- 
iuK  in  violation  of  the  agreement,  renders  the  policy  void.  The  Question 
raised  upon  this  record  is — What  is  meant  by  the  ettimated  cash  uuuef  Is 
it  the  estimated  cash  value  at  the  time  of  the  insurance,  as  settled  by  the 
parties  and  named  in  the  policy,  or  the  actual  cash  value  at  the  time  a  sec- 
ond or  further  insurance  is  effected  ?  There  is  no  serious  difficulty  in  re- 
solving this  question.  The  policy  upon  which  this  suit  was  brought,  after 
stating  the  amounts  insured  on  the  properties  described,  adds, '  estimated 
cash  value,  $1,950/  When,  therefore,  the  same  instrument,  in  a  subsequent 
part,  speaks  of  the  estimated  cash  value,  it  must  be  held  in  all  fairness  to 
refer  to  the  sum  before-mentioned,  as  much  so  as  if  it  had  been  expressed. 
Nor  can  it  alter  the  contract  that  the  insured  afterwards  made  improvements 
which  greatly  augmented  the  actual  cash  value,  and  that  the  company  had 
notice  of  their  alterations  and  indorsed  a  certificate  that  the  risk  was  not 
thereby  increased.  The  contract  still  remained  unchanged.  The  estimated 
cash  value,  by  which  the  insured  agreed  to  be  governed  in  procuring  dther 
Insurances,  was  still  the  same.  Both  parties  must  agree  to  another  estimate ; 
and  if  the  estimate  named  in  the  policy  was  not  the  criterion,  then  there 
was  none.  There  is  no  authority  at  law  or  in  equity  to  reform  the  contract 
by  substituting  *  actual  'for  '  estimated.'  The  estimate  was  one  in  whidi 
the  company  mid  concurred,  and  by  which  they  now,  therefore,  are  bound. 
They  did  not  concur  in  any  other  estimate  which  the  insured  might  put 
upon  it,  or  which  a  jury  mi^ht  subsequently  agree  upon.  The  plaintiff,  be- 
fore obtaining  an  additional  insurance,  ought  to  have  procured  the  estimated 
cash  value  in  the  policy  to  be  changed  and  made  to  conform  to  the  actual 
augmented  value  in  consequence  of  his  improvements.  It  is  unfortunate 
that  he  neglected  to  take  this  simple  precaution  ;  but,  having  failed  to  do  so. 
It  is  not  in  the  power  of  chancellor  or  jury  to  help  him." 
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1016.  Condiiion  qf  the  poUey, — "  Re-insurance,  in  case  of  loss,  to  be 
mMM  in  proportion  as  the  som  re-insured  shall  bear  to  the  whole  sum 
WTwed  by  ilie  re-inaared  oompanj." 

191 7.  Chief- Justice  Pabk  says : — 

**  Be^uturanee,  as  understood  by  the  law  of  England,  may  be  said  to  be 
ft  wntrtct,  which  the  first  insurer  enters  into  in  order  to  relievo  himself 
ta  those  riaka  which  he  has  incautiously  undertaken,  by  throwing  them 
vpoa  other  underwriters,  who  are  called  re-assurers.  This  species  of  con- 
tnet  his  obtained  a  place  in  most  of  the  commercial  systems  of  the  trading 
pQvcnof  Europe ;  and  it  is  allowed  by  them  at  this  day  (a.  d.  1787)  to  be 
pofttie  and  Iq^al."  ®  ®  ®  **  By  the  ancient  laws  of  France  such  assur- 
tttti  were  reckoned  valid,  and  perfectly  consistent  with  equity  and  good 
«"icleooe.  The  author  of  *Le  Guidon'  (a.  d.  1556)  observes,  *  that  if  it 
MbppeB  that  the  insurers,  after  underwriting  the  policy,  repent  of  their 
f'WiD'ent,  or  are  afraid  to  encounter  the  risk,  they  are  at  liberty  to  re- 
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1918.  Re-insurance  is  general  throughout  the  continent 
of  Europe  as  well  as  in  the  United  States.  In  England  it 
^^  fonnerly  held  to  be  a  special  contract^  limited  by  statute 
^  cases  where  the  insurer  became  insolvent,  bankrupt,  or 
^^;  in  either  of  which  events  the  insurer,  or  his  personal 
representatives  or  assigns  respectively,  may  re -insure  to  the 
^otmi  of  the  sum  before  insured ;  but  it  must  be  specified 
^  be  a  re-insurance.  This  restriction  was  imposed  a.  d.  1746, ' 
^  consequence  of  the  use  of  re-inSurmice  as  a  method  of 
^culating  in  the  rise  and  fall  of  premiums,  and  for  ^^  other 
P^i^^es  pernicious  to  a  commercial  nation,  and  destructive 
^  those  very  benefits  it  was  originally  intended  to  promote 
"od  encourage^'  (50).  But  at  the  present  time  it  is  practised 
extensively,  among  agency  companies  especially,  it  being  a 
P^^^rity  in  England  that  no  agent  can  have  more  than  one 
eompany.  He  is  at  liberty,  however,  to  take  any  amount 
^Pon  risks  offered,  and,  when  reported  to  the  home-office,  any 
^cesB  above  the  line  deemed  safe  to  carry  is  duly  re-insured, 
^^thout  any  reference  to  the  agent.     The  uniformity  of  the 
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tariff  rates  throughout  the  kingdom  makes  re-insurance  de- 
sirable and  profitable.     (1483.) 

1019.  Be-insurance  has  frequently  been  confounded 
with  double  insurance.  They  both  have  relation  to  the 
perils  embraced  by  a  subsisting  contract  ;  the  first,  re- 
insurance^  is  a  contract  made  by  the  insurer  to  cover  his 
liability.  The  second,  double  insurance^  is  a  contract  made 
to  increase  his  security.  In  double  insurance  the  underwriters 
all  share  in  the  loss  pro  rata  ;  in  re-insurance  the  re-insurer 
pays  all  that  he  re-insures,  whether  it  be  all  or  a  part  of  the 
original  insurance,  without  reference  to  the  amount  retained 
by  the  re-insured  (1055).  While  re-insurance  is  recognized 
in  France  as  a  valid  contract,  double  insurance  is  prohibited  by 
the  code  (988).  In  England  re-insurance  is  permitted  and 
double  insurance  is  imrestrained,  except  that  the  insured  is 
limited  to  but  one  satisfaction.  In  this  country  both  kinds 
of  insurance  are  recognized,  but  with  restrictive  and  modify- 
ing clauses. 

1030.  On  the  continent  of  Europe  this  system  is  carried 
to  such  an  extent,  that  companies  are  organized  for  the  pur- 
poses of  re-insurance  only,  confining  their  business  ahnost 
exclusively  to  such  excesses  as  offices  doing  a  general  busi- 
ness may  have  to  dispose  of. 

1031.  In  this  country  there  is  no  organized  system  of 
re-insurance  by  companiea  chartered  especially  for  that  pur- 
pose, although  such  an  office  is  in  contemplation  in  the  city  of 
New  York,  proposals  for  which  are  advertised,  as  required  by 
law.  The  ^^  Underwriters  Agency,"  composed  of  four  New 
York  city  companies,  issue  a  joint  policy,  though  the  liability 
is  several ;  they  are  co-insurers  rather  than  re-insurers. 

1033.  Under  an  organized  system  of  '^  mutual  guaranty'' 
the  most  satisfactory  results  are  obtainable  without  friction. 
The  assured  has  no  trouble  in  placing  his  insurance  or  in 
collecting  his  indemnity  ;  he  looks  only  to  the  individual 
company  with  which  he  deals.  There  is  no  cutting  of  rateSj 
competition  being  unnecessary.     Over-insurancCy  which  can 
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80  readily  result  under  that  ominous  phrase^  ^^  other  insurance 
jpermitted  without  notice^^^  is  by  this  system  most  effectually 
checked  and  prevented — all  disputes  in  the  adjustment  of 
losses  are  precluded,  and,  through  the  mutuality  of  interest 
thus  engendered,  not  only  is  the  solvency  of  each  guaranteed 
l>y  the  others,  but  the  business  is  made  remunerative  to  all. 

1033.  On  the  other  hand,  in  individual  operations,  when 
^  company  takes  lines  too  heavy  to  be  safely  carried  by  itself, 
^uid  re-insures— or  where  a  company  retiring  from  busi- 
xiess  re-insures  its  outstanding  risks  without  the  precaution 
of  taking  up  its  own  policies  and  substituting  therefor  those 

o'  the  re-insuring  company  (in  which  case  it  would  be 
'Si^ttingj  not  re-insuring) — such  companies  do  not  escape  from, 
^*Jt  rather  add  to  the  amount  of  their  original  liability  by 
S^^^^ranteeing  the  solvency  of  the  re-insurers — ^to  the  amoimt 
P^d  as  premium  upon  such  re-insurance  at  least ;  and  such 
"Ability  will  continue  to  hang  over  them,  like  the  sword  of 
^-'^mocles,  ready  to  drop  at  any  unwonted  disturbance  in  the 
'^d^rwriting  atmosphere  by  which  the  solvency  of  the  re- 
'^^•^^^"ers  may  be  affected  until  the  termination  of  the  several 
P^lioies,  either  by  expiration  or  cancellation.     Hence,  with 

*^*^^iit  companies  closing  out  business,  no  final  settlement 

^•'^   te  made  until  every  policy  outstanding,  even  though  re- 

"^^**^d,  shall  have  expired. 

GENERAL  PRINCIPLES. 

1034.  Reinsurance  is  an  apt  illustration  of  the  difference 
^*^een  insurable  interest  and  ownership.     A  party,  by  be- 

/^iig  an  insurer  of  property,  thereby  acquires  an  insurabU 
^^^tst  in  its  safety,  though  he  has  no  ownership  ;  and  may 
P^^tect  himself  by  re-insurance  against  liability  therefor. 
^^  value  of  his  interest  is  the  amount  he  may  have  at  risk  upon 
^  property  insured ;  and,  inasmuch  as  ^'the  greater  contains 
^  less — the  whole  the  part,^'  he  has  an  insurable  interest  in 
^  portion  of  his  risk,  which  by  re-insurance  he  throws 
^iKto  another. 
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1035.  He  may  not  only  re-insure  the  amount  he  has 
already  insured^  but  the  premium  also,  which  he  may  pay  the 
re-insurer.     And  when  the  policy  makes  no  provision  to  th( 

contrary,  he  may  effect  such  re-insurance  without  any  dis 

closure,  in  the  policy  or  otherwise,  that  it  is  a  re-insurance. 

THE  CONTRACT. 

1<HK6.  Re-insurame  is  a  modification  of  the  insurance  ^e 
contract.  While  the  subject-matter  of  insurance  is  the  same  i^     ti. 
the  policy  of  re-insuranccy  the  interest  of  the  re-insured  an^  -^^ 
the  liability  of  the  re-insurers  are  quite  different. 

1037.  The  policy  of  insurance  is  one  strictly  odndemnitj 
— ^'  that  which  is  given  to  a  person  to  prevent  his  sufferin-^^^*^^ 
damage."     The  policy  of  re-insurance  is  something  more  ;  :: 
is  in  the  nature  of  a  guaranty  ;   ^^  an  undertaking  to  answi 
for  another's  liability^  and  collateral  thereto."     It  is  so  coi 
sidered  in  England,  and  thus  designated  as  '^  guaranty  h 
suranceJ^    (1059.) 

THE   RE-INSUHED. 

1038.  The   claim  of  the   re-insured  rests   upon  the 
liability  to  pay  the  loss  to  the  original  insured,  and  not  u; 
their  greater  or  less  ability  to  pay  it  in  Aill. 

1039.  If  the  contract  were  one  of  indemnity  solely^ 
might  be  contended  that  the  repayment  of  the  amount 
by  the  re-assured  upon   the   original  policy   would  be  i 
measure  of  liability.     In  this  case  proof  of  such  payme 
only  would  be  necessary  ;  no  proof  of  loss  would  be  require*^ 
(1046.) 

1030.  If  the  liability  of  the  re-insurer  depend  enti 
upon  the  insolvency  or  bankruptcy  of  the  re-insttred^  in 
cases  he  will  not  become  chargeable  at  all,  or  but  to  a  nomiu^ 
amount  only,  according  to  the  extent  of  such  insolvency 
bankruptcy,  and  the  paramount  intention  of  the  re-insuraiL 
contract — which  is  full  indemnity  against  liabilUy — would 
subverted. 


7 
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1031.  The  re-'insured  may  collect  of  the  re-insurer 
before  payment  to  the  original  insured.  '^  He  is  entitled  to 
recover,  not  what  he  may  have  paid,  but  aU  that  he  ought  to 
pay  or  has  become  liable  to  pay  (1044) ;  and  his  legal  obliga- 
tion to  pay  is  not  weakened  by  his  inability  to  pay ; ''  so  that 
if  the  company  re^insured  become  insolvent,  the  re-insurer  is 
not  released  from  payment  in  full  by  reason  thereof ;  but 
must  pay  the  same,  in  case  of  loss,  to  the  receivers  of  the 
re-insurcd  company,  and  not  to  the  original  insured. 

1033.  Emerigon  goes  farther,  and  says : — 

"  The  re4'Murer  is  held  to  pay  the  whole  amount  for  which  he  re-insorefl, 
without  regard  to  the  circumstance  that  the  re-assured  may  hate  procured 
an  abaUment  from  the  flrtt  aeeured,  or  may  be  unable,  in  consequence  of 
bankruptcy,  to  pay  the  Utter  in  full/' 

And  such  is  the  recognized  doctrine  under  re-insurance  to 
this  day.  Indeed,  it  was  under  the  operation  of  this  principle 
that  so  many  frauds  were  committed  in  England,  when 
wagering  was  rife  (50),  and  caused  the  enactment  of  the 
restrictive  statute  in  that  country.     (1018.) 

THE   ORIGINAL   INSURED. 

1033.  The  original  insured  has  no  interest  in  ihe  policy 
of  re-insurancey  even  though  the  re-insured  company  should 
become  bankrupt  during  the  currency  of  the  original  policy. 

1034.  Chief-Justice  Pakk  says : — 

"  It  was  a  distinguishing  characteristic  of  this  species  of  contract,  that, 
notwithstanding  a  re-insurance,  the  first  contract  subsists  as  at  first,  with- 
oat  change  or  amendment/' 

Chancellor  Kent  says:  ^^  It  is  a  perfectly  distinct  contract;'' 
which  is  the  purport  of  the  decisions  of  all  of  our  courts. 

103<(.    PoTHlER  says  : — 

"  The  risks  of  the  insurer  form  the  subject  of  the  re  insurance,  which  is  a 
new  and  independent  contract,  not  at  all  concerning  the  insured  ;  who,  con- 
■eqoently,  can  exercise  no  power  or  authority  with  regard  to  it." 

1036.  ^^The  insurer  cannot  turn  the  original  insured 
over  to  the  re-insurer  without  his  consent." 
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Before  the  reduction  of  stamp  and  other  duties  on  insur- 
ances in  England^  it  was  the  practice  to  accept,  instead  of  the 
usual  re-insurance  policy,  an  indorsement  upon  a  copy  of  the 
original  onCj  somewhat  in  the  following  form,  signed  by  the 
original  insured  and  the  re-insurers  : — 

"  In  consideration  of  the  within-named  (inmrtd)  agreeing  to  the  transfer 

of  this  policy  to  the Company,  to  pay  to  that  company  all  fntnie 

prenuoms,  as  they  may  become  due,  and  to  obflerve  and  perform  all  the  stip- 
ulations contained  therein  on  his  part,  we  do  hereby  agree  to  observe 
and  perform  all  of  the  stipulations  contained  therein  on  the  part  of  the 
company/' 

It  was  decided  that  such  transfer  could  not  be  made  with- 
out the  consent  of  the  insured. 

This  system  of  indorsement  became  a  transfer  of  the  risk 
simply,  and  had  the  advantage  of  establishing  a  complete 
identity  as  to  the  liability  of  the  companies. 

Le  Guidon  says  :  — 

"The  insurers  cannot  prevent  the  insured  from  making  his  demand 
upon  them,  in  case  of  loss ;  for,  having  by  their  signatures  promised  indem- 
nity, they  cannot,  by  any  protestations  to  the  contrary,  discharge  them- 
selves from  their  responsibility  without  the  consent  of  the  insured. 

1037.  Emerigon  says  : — 

"  The  re-insurer  is  wholly  unconnected  with  the  original  owner  of  the 

tion  between  them 
first  underwriter." 

1038.  The  re-insurer,  having  no  connection  with  the 
original  insured^  is  bound  by  the  adjustment  of  loss  as  made 
by  the  re-insured,  unless  fraud  or  error  can  be  shown. 
(1043.)  ^^  He,  nevertheless,  has  an  interest  in  any  salvagey 
and  has  a  right  to  ask  that  it  should  be  prudently  and  care- 
fully managed."    (loaa.) 

THE   RE-INSURER. 

1039.  The  re-insurers  stand  in  the  same  position  to  the 
risk  assumed  as  the  re-insured  stood  at  the  time,  suhjed  to 
all  the  specificationSj  ter)nSj  and  conditions  of  the  policy  of  the 
re-dnsuredy  thus  abrogating  the  conditions  of  their  own  policy, 
and  becoming  bound  in  all  things  by  the  terms  of  the  original 
policy,  as  between  the  re-insured  and  the  original  insured,  thus 


property  insured ;  and,  as  there  was  no  obligation  between  them  originally, 
so  none  is  raised  by  the  subsequent  act  of  the  fi 
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orporating  into  the  policy  of  the  re-insurers  stipulations 
i  exceptions  which  may  be  antagonistic  to  their  own. 
038,  1059.) 

Where  it  was  objected  that  the  ordinary  form  of  a  fire 
icy  was  not  applicable  to  a  case  of  re-insurancey  and  that, 
consequence,  recovery  could  not  be  had  upon  it.    Bronson, 

held: — 

"  That  the  objection  taken  to  the  form  of  the  policy  contains  no  legal 
position." 

DEFENSE  OF. 

1040.  Re-insurers  may  make  every  defense  which  the 
wured  could  then  make,  when  a  loss  remains  unadjusted 
^een  the  re-insured  and  the  party  originally  insured,  on 
^erms  of  the  policy  ;  and  where  the  re-insured  is  not  liable 
^he  original  policy,  a  recovery  cannot  be  had  against  the 
99surer. 

1041.  If  the  re-insured  withhold  payment  until  tihe  termi- 
'on  of  a  suit  between  the  original  insured  and  the  re-insured 
ipany,  he  will  be  liable  for  the  costs  and  expenses  of  such 
incurred  by  the  re-insured  company. 

1043.  In  this  connection  Story,  J.,  says  : — 

"  The  contestation  of  the  suit  by  the  re-insured  must  be  just  and  rea- 
^l>le ;  the  expenses  must  be  reasonably  incurred ;  the  conduct  of  the  re 
^red  must  be  bonafide^  and  in  the  exercise  of  sound  discretion.  But,  ex- 
^4e«  and  costs  wantonly  and  unnecessarily  incurred  by  the  re-insured  in 
*^in  case  of  loss,  where  there  is  no  reasonable  j^round  of  defense,  or 
^vs  the  re-assurers  do  not  sanction  the  contestation,  either  expressly  or 
^plication  (silence  after  being  notified  of  the  intention  to  contest),  can 
^«r  constitute  a  just  charge  against  the  latter/' 

OTHER  INSURANCE. 

1043.  The  clause  as  to  doublCy  or  other  insurance^  is  in- 
^rative  in  a  policy  of  reAnsurance^  unless  the  re-insured  has 
^e  other  re-insurances. 

A  clause  in  a  policy  providing  '^  in  case  there  is  other  in^ 
^wcCj  prior  or  subsequent^  on  the  property  insured,  the  re- 
tiured  shall  be  entitled  to  recover,  in  event  of  loss,  only  a 
t)portionate  part  thereof/'  is  held  to  refer  entirely  to  double 
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re-insurance  on  the  same  interests,  and  if  there  be  no  other  re- 
insurancesy  the  re-insurer  is  liable  for  the  amount  of  loss  within 
the  policy. 

CONTRIBUTION. 

1044.  When  the  policy  of  the  original  insured  contains 
provisions  for  contribution  between  the  several  insurers,  and 
there  should  be  more  than  one  policy  on  the  subject  of  insor- 
ance,  the  re-^nsured  will  recover  from  the  re-insurer  any  low 
he  has  to  pay  within  the  amount  of  his  policy^  notwithstanding. 

PROOFS   OF   LOSS. 

1045.  In  the  contract  of  re-insurancey  the  condition  of 
the  policy  requiring  notice  and  preliminary  proofs j  in  case  of 
loss,  is  complied  with  when  the  first  underwriter  transmits  \^ 
the  re-insurer  such  notice  and  the  proofs  made  by  the  original 
insured.     Bronson,  J.,  says : — 


"  WheD,  in  a  cod  tract  of  re-insurance,  a  policy  of  the  ordinary  form 
ased,  except  that  the  word  re-insure  is  employed  instead  of  that  of  iniuf 
the  requirements  of  the  contract  that  the  parties  insured  shall  give  notic 
render  an  account,  signed  with  their  own  hands,  and  verified  by  their  oatl 
and  procure  a  certificate  of  a  magistrate  as  to  their  character,  circumstance 
and  loss,  are  complied  with  in  contemplation  of  law,  if  the  party  original!}  ^ 
insured  gives  notice,  renders  an  account,  and  produces  a  certificate  to  hi^^ 
immediate  assurers,  and  they  forthwith  transmit  such  notice  and  preUnmar^^^ 
proofs  to  the  underwriters  of  the  policy  of  the  re-insurance/' 

Where  it  was  contended  that  the  fwtice  and  such  proofs  of 
the  original  insured  did  not  amount  to  a  compliance  with  the 
requirements  of  the  re-insurer's  policy. 

Held,  by  the  Supreme  Court  of  New  York,  Bbonbon,  J. :  "That  this 
was,"  in  the  words  of  the  condition,  "  as  particular  an  account  of  their  loss 
and  damage,  as  the  nature  of  the  case  would  admit.*'  ''That  the  oath  re- 
quired was  that  of  the  original  insured,  and  not  of  the  re-insurers."  "These 
were  facts  resting  peculiarly  in  the  knowledge  of  the  owner  of  the  property, 
and  it  was  his  ocUh  that  the  re-insurers  were  interested  to  require." 

LIMFIATION. 

1046.  Where  loss  occurred  in  November,  A.  D.  1854, 
and  was  paid  by  the  original  insurers  August  9,  1855,  who 
brought  suit  against  the  re-insurers  August  8,  1856. 
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Held:  "  That  the  loss  or  damage  referred  to  in  the  r€4nsuranee  policy 
Was  the  ii^jurj  to  the  property,  and  not  the  payment  of  the  Iobs  by  the 
original  insurers,  and  that  the  action  was  too  late/' 

magistrate's  certificate. 

1047.  The  same  learned  judge  (Bronson)  farther  held  : — 

"  That  the  same  remark  is  applicable  to  the  certifieaie  of  a  notary.  ^  ^ 
A.  ccrUfieate  concerning  the  character  and  circumstances  of  the  re-insured, 
ind  tluit  there  had  been  no  fraud  or  evil  practice  on  their  part,  would  have 
teen  an  idle  and  unmeaning  ceremony.  To  hold  that  this  was  what  the 
iir^les  intended,  would  be  following  the  letter  while  we  lost  sight  of  the 
pijrit  of  the  compact/' 

PRO   RATA   AND   OTHER   STIPULATIONS. 

1048.  Upon  the  European  continent,  where  the  contract 
f  ^^e-insurayKe  has  been  in  constant  use,  and  its  principles 
irnalj  established  for  more  than  two  centuries — as  well  as 
^  England  at  the  present  day — no  pro  rata  or  other  modify- 
"^  stipulation  is  to  be  found  in  the  policy.  The  contract  is 
^^S«.rded  as  one  of  strict  indemnity,  amounting  to  a  guaranty  ; 

•^i  such  indetnnity  is  universally  held  to  be  the  whole  sum  re- 

***8Urcrf,  should  the  loss  require  it,  without  reference  to  the 

^guial  insurance,  or  the  manner  or  terms  of  settlement  by 

^^  re-insured.     And  such  was  held  to  be  the  construction  of 

Ac  contract  in  New  York  as  late  as  A.  D.  1847,  when  San- 

JOM),  J.,  HELD  : — 

"That  a  total  loss  under  a  re-insurance  policy,  providing  for  the  estima- 

ticm  of  damage  according  to  the  cash  value  of  the  property,  is  the  whole  amount 

fHfuured,  not  exceeding  the  whole  val  ue  of  the  re-insured  sul^ject  in  the  policy 

of  n-insuranoe.  and  not  the  proportion  which  the  amount  re-insured  bears  to 

thai  onginaUp  insured  J' 

This  decision  was  affirmed  upon  appeal.     An  example, 
under  tliis  ruling,  would  be  as  follows  : — 

Amount  of  the  original  insarance $5,000 

"         "         re-insurance 2,500 

loss : 2,500 

The  re-insurer  will  pay  the  whole  loss,  $2,500,  without  contribution 
fiom  the  re-insured,  who  thus  gets  what  he  bargained  for— indemnity. 

Since  the  decision  just  referred  to,  "  modifying  clauses"  of 

leveraJ  kinds  have  been  introduced  into  re-insurance  practice 

in  this  cooDtry,  with  what  effect  will  presently  be  shown. 
23 
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Some  of  these  clauses  are  as  follows : — 

1049.  "  LoBSy  if  any,  payable  to  the  assured  apon  the  same  termt  tnd 
conditionSf  and  at  the  same  timet  as  contained  in  the  original  jwlicy." 

This  is  in  full  accord  with  early  practice. 

1050.  "  Re-insarance  for  any  other  insnrance  company  to  be  on  tbe 
basis  of  joint  liability  with  said  company,  and  in  no  event  will  this  com- 
pany be  liable  for  a  snm  grater  than*  sach  portion  as  the  som  herebj  re- 
msared  bears  to  the  whole  snm  insared  on  the  property  by  the  comptnT 
re-insored ;  and,  in  case  of  loss,  this  company  to  pay  their  pro  rata  propor- 
tion at  the  same  time,  manner,  and  form  as  the  company  re-insured." 

This  clause  is  to  be  found  in  the  policy  of  the  -^tna,  of 
Hartford,  A.  D.  1858,  and  is  the  first  j)rinted  stipulation  ap- 
pearing in  the  policy.     It  would  seem,  however,  that  it  haA 
been  claimed  to  be  customary  as  early  as  A.  D.  1847,  in  tb^ 
case  cited  above,  to  apply  the  pro  rata  clause  to  the  adjuB**' 
ment  of  losses  under  re-insurance.     Such  usage  can  be  readily 
accounted  for  in  the  fact  that  re-insurance  waQ  first  used 
marine  underwriting,  and  losses  would  naturally  be  adjusts 
in  the  same  manner  as  under  the  original  insurance  ;  and  th 
transition  to  the  fire  branch  was  a  very  natural  one.     Thi-^ 
w^tna  clause  was  adopted  by  some  few  of  the  New  York  cit 
companies,  in  A.  D.  18G4-'5. 

1051.  In  A.  D.  1860,  we  find  the  following  in  the  polic; 
of  '*  The  Insurance  Company  of  North  Anierica^^^  viz. : — 

"  Re-insarance  for  any  other  insurance  company  to  be  on  the  basis  ^ 
joint  liability  with  said  company,  and  in  the  event  of  loss,  this  company  t  ^ 
pay  its  proportion  of  said  loss  sustained  by  said  company  under  thei^ 
policy." 

This  is  equivalent  to  the  National  Board  clause,  at  th 
head  of  this  article. 

1053.  "  Subject  to  the  same  risks,  valuations,  conditions,  and  adjas'^^ — 
ments  as  are  or  may  be  taken  by  the  re-insured  ;  and  loss,  if  any,  payabl^^ 
pro  rata  and  at  the  same  time  with  the  re-insured." 

The  first  paragraph  of  this  clause  is  in  accord  with  cus^ — 
tom,  and  inures  to  the  benefit  of  the  re-insured  by  compelliag^ 
the  re-insurer  to  accept  the  adjustmenty  as  made  by  the  re-in^ 
sured,  if  there  had  been  any  previous  question  in  the  matter^ 
which  there  was  not.     The  second  paragraph  refers  to  the 
payment  gf  any  loss,  and  is  a  material  modification  of  the  con- 
tract. 
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10«S3.  In  considering  the  effect  of  these  several  ^^modi- 
ng  clauses  "  upon  the  re-insurance  contract,  but  two  points 
nld  seem  to  require  further  comment,  viz. : — 

Ist.  "  Payable  at  the  mme  time,  manner,  Rnd  form  as  the  company  re-in- 
ed." 

1054.  In  explanation  of  the  Jirst  stipulation,  and  those 
limilar  meaning,  it  would  seem  to  be  enough  to  refer  to  the 
t  already  stated  (1039),  ^^that  the  terms  and  conditions 
^Gyment  by  the  re-insurers  are  governed  by  the  conditions  of 
original  policy y^  where  the  timej  form^  and  n^anner  in  which 

x^insured  was  bound  to  pay  the  loss  will  be  found  fully 
forth ;  and  there  is  nothing  in  this  clause  to  alter  them. 
^  fact  that  the  re-insured  cannot  live  up  to  his  contract  as 
^rms  and  time  is  no  relief  to  the  re-insurer  ;  if  solvent,  he 
^t  pay  as  therein  required. 

8d.  "  Payable  pro  rata"  or  "  meh  portion  as  the  sum  hereby  insured  bears 
^  iehole  sum  insured  upon  the  property.*' 

1055.  Under  the  second  stipulation,  there  can  be  nx) 
^«tion  as  to  the  amount  to  be  paid  by  the  re-insurers  ;  the 
^9Sjmg  of  the  term  pro  ratuj  becomes  at  once  apparent  from 
^  context.  But  the  effect  of  this  pro  rata  stipulation y  when 
Motive  J  is  to  transform  the  contract  of  re-insurance  into  one  of 
insurance  between  the  re-insurer  and  the  re-insured  (1019), 
^  each  party  becomes  individually  liable  for  his  pro  rata 
U:e  of  the  loss,  without  reference  to  the  other,  except  in  so 

as  that  the  re-insurer  will  pay  his  proportion  to  the  re-in- 
'^     (1039.) 

In  the  single  instance  where  the  underwriter  re-insures  for 
>  whole  sum  he  has  insured,  this  clause — being  inoperative 
ler  full  insurance — would  permit  him  to  be  fully  indemni- 
^;  but  where  a  portion  only  is  re-insured,  the  clause  trans- 
tkiB  the  contract  into  double  insurance,  and  each  company 
liable,  pro  rata,  as  the  amount  re-insured  bears  to  the  origi- 
d  bsurance. 
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The  following  examples  will  illustrate : — 

let.  Original  insurance ; $5,000 

Re-insoranoe 5,000 

Loss,  total,  or  in  excess  of. 5.000 

The  re-insnrer  pays  the  whole,  as  the  pro  rata  clause  becomes  inopen- 
tive,  the  insurance  being  for  the  full  amount. 

2d.  Original  insurance $5,000 

Re-insurance 3,500 

Loss,  partial 2,500 

In  this  event,  each  company  will  be  liable  for  its  pro  rata  share  of  the 
loss,  as  the  re-insurance  bears  to  the  original  insurance,  or  one-hd(f;  each 
company  will  pay  $1,250 :  without  the  pro  rata  clause,  the  re-insurers  would 
pay  the  entire  $2,500.    (104§.) 

*  CONCEALMENT  OR  MISREPRESENTATION. 

1056.  The  duty  of  a  full  and  complete  disclosure  of  all 
material  circumstances^  bj  the  re-insuredy  is  no  less  binding^ 
in  cases  of  re-insurance^  than  in  those  of  the  original  insured ; 
and  sometimes  the  rule  is  even  more  strict  in  the  former 
than  in  the  latter^  as  the  party  applying  for  re-insurance  is 
cbliged  to  communicate  aU  material  facts  in  relation  to  the 
character  of  the  original  insured — a  duty  which  is  not  incum- 
bent upon  the  latter  in  making  his  own  application.  The  re- 
insured^  however^  is  not  bound  to  declare  his  own  opinion  of 
the  risk. 

In  cases  of  re-insurance^  the  re-insured  is  bound  to  com- 
municate^  not  only  all  the  representations  made  to  himself 
when  he  subscribed  the  policy^  but  all  the  knowledge  and 
information  he  had  subsequently  acquired.  The  concealmentj 
whether  from  fraud  or  accident^  of  any  circumstance  then 
known  to  him,  material  to  the  risk,  has  the  same  effect  on  the 
validity  of  the  contract  as  that  of  the  original  insured. 

Facts  coming  to  the  knowledge  of  an  insurer  that  the  in- 
sured bore  a  bad  character;  that  his  premises  had  been 
several  times  destroyed  by  fire,  when  fully  insured ;  the  in- 
surer then  re-insured  without  communicating  these  &cts  to 
the  re-insurers.  The  suppression  defeated  the  policy  of  re- 
insurance. 
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1057.  When  a  company  applied  for  and  obtained  re-in- 
surance  on  sngar  and  molasses  contained  in  a  plantation  sngar- 
house,  saying:  ^^We  have  buildings;"  and  after  a  loss  it 
was  ascertained  that  the  re-insured  company  had  no  insurance 
on  the  buildings : — 

Held:  "That  the  lepreflentation  being  one  that  might  properly  in- 
fluence the  mind  of  the  re-insurers,  was  a  material  matter,  and  being /o^, 
would  vitiate  the  policy." 

RE-INSURANCE  BY  AN  AGENT. 

1058.  Where  an  agent  of  one  company  was,  unknown 
to  that  company,  also  the  secretary  of  another  company,  and 
re^insured  the  company  of  which  he  was  the  secretary  in 
the  company  of  which  he  was  the  agent,  without  the  knowl- 
edge or  consent  of  such  company,  it  was  held  that  such  policy 
was  invalid.  On  the  other  hand,  under  a  similar  state  of  facts 
it  has  been  held  : 

"  That,  having  acted  within  the  general  scope  of  his  aathority  in  mak- 
ing such  contract  of  re-insoranoe,  he  clearly  bound  the  re-insnriiig  company, 
notwithstanding  that  he  was  exceeding  his  authority/'  And  further: 
**  TbMkt  the  mere  fact  that  he  was  also  the  secretary  of  the  re-insured  com- 
pnoj  was  not  to  be  regarded  as  notice  to  such  company  that  he  was  ex- 
eeedung  his  instructions." 
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1059.  The  following  is  the  form  of  a  re-in8iirance  policy 
in  use  in  London^  where  it  is  designated  as  ^^  Fire  Gwirard\f^ 
or  '*  Counter-assurance :  " — 

GUARANTY  POLICY. 
No £ 


Memorandum. — That  the  Globe  Assurance  Society  hereby 
guaranieeSy  out  of  the  funds  of  the  said  Society,  to  the  Direct- 
ors of  the  World  Assurance  Company,  the  sum  of 

sterling,  in  part  of  that   Company's  risk  to   the    extent  of 

upon  property  assured  by  them,  under  their  Policy 

No. ,  and  dated  the day  of ,  18. 


issued  to  and  in  the  name  of ,  the  therein 

designated  Assured,  the  Duty  payable  to  Government,  in  re- 
spect of  such  Assurance,  being  first  paid  and  accounted  for  by 
^Q  said  World  Assurance  Company. 

The  said  Guaranty  is  from  the day  of y 

18 to  the day  of ,  18 ,  both  inclusive, 

and  so  long  thereafter  as  shall  be  expressed  in  the  usual  Re- 
newal Receipt  of  the  Society,  and  is  subject  to  the  Provisions 
of  the  Deed  of  Settlement  and  Conditions  of  Fire  Assurance  of 
the  Ghbe  Assurance  Society. 

Dated  the day  of ,  18 . 


Conaideration  {  ^«««°*  payment,  £ 

\  Future  annual  paym 


payment,  £. 


Directors. 


Signed  in  presence  of 


It  will  be  noted  here  that  the  re-insurance  is  made  sub- 
ject to  the  terms  of  the  re-insuring  policy,  instead  of  the  re^^ 
insured,  as  is  the  practice  in  most  other  countries,  aud  as^ 
would  be  the  case  if  the  policy  were  silent  upon  the  subject 
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1060.  Condition  of  the  policy. — "  If  this  policy  be  assigned  before  a 
loss,  withoat  the  consent  of  the  company  indorsed  hereon,  o  o  o  then 
this  policy  shall  be  void/'    (4r§-l.) 

1061.  An  assignment  is  a  transfer  bj  writing,  as  dis- 
tinguished from  one  by  delivery. 

There  can  he  no  assignment  without  a  change  of  interest ; 
lence;  one  cannot  assign  an  instroment  to  himself;  nor  can 
two  men,  equally  interested,  assign  to  themselves. 

1063.  A  valid  assignment  of  the  insurance  contract,  in 
the  broadest  legal  sense,  by  consent  of  the  underwriters,  by 
statute  or  otherwise,  vests  in  the  assignee  all  rights  of  the 
^"isignorj  legal  and  equitable,  including  that  of  action.  The 
stipulations  of  most,  if  not  all  fire  policies,  require  that  all 
^issignments  of  the  contract,  or  of  the  subjects  covered 
thereby,  to  be  valid,  must  be  assented  to  by  the  underwriter, 
in  writing,  thereupon.  This  condition  has  formed  a  part  of 
the  fire  policy  from  the  earliest  days ;  and  has^  in  numerous 
decisions  of  the  courts,  been  held  to  be  a  '^perfectly  legal 
stipulation,"  and  one  to  be  strictly  construed.  In  England 
the  periods  within  which  notice  of  assignment  must  be  given 

vary  with  different  offices,  as  twenty-one  days,  forty-two  days, 

• 

three  months^  as  soon  as  possible. 

1063.  The  fire  insurance  contract  being  a  personal  one, 
not  negotiable  in  its  character,  and  the  underwriter  having 
the  right  of  personal  selection,  may  be  willing  to  insure  one 
person  and  not  another,  as  the  transfer  might  materially 
affect  the  risk,  or  might  virtually  create  a  new  risk  which 
the  underwriter  might  not  be  willing  to  assume.  Hence,  the 
consent  of  the  insurer  would  seem  to  be  absolutely  essential, 
and  it  is  so  made  in  the  form  of  a  condition  precedent  to  the 


360  ASSIGNMENT. 

yalidity  of  any  assignment  of  the  contract  of  fire  insnraiice 
itself,  or  of  all  or  any  of  the  subjects  covered  thereby.  By 
the  custom  of  marine  insurance,  policies  are  transferable 
freely  with  the  bills  of  lading  ;  no  such  custom  obtains  in 
fire  insTurance. 

1064.  When    underwriters    consent  to   an   assignment^ 

they  may   reserve   all   of  their   rights.     The   form   usually 

adopted  for  this  purpose,  and  printed  upon  the  policy,  is  as 

follows  : — 

"  The Company  hereby  consent  thai  the  interest  of in  the 

fciihin  poUey,  subfeet  to  aU  the  terms  and  conditions  therein  mentioned  and 
referred  to,  he  assigned  to " 

1065.  It  is  not  necessary  that  representation  of  the  nature 
of  the  interest  of  the  assignee  in  the  property  be  made  upon 
application  for  assent  to  an  assignme^it.  The  rule  requiring 
an  applicant  for  insurance  to  set  forth  the  nature  of  his  inter- 
est does  not  apply  in  this  case. 

OTHER  INSURANCE   UNDER  ASSIGNMENT. 

• 

1066.  If  the  underwriter  consent  to  an  assignment^  the 
clause  requiring  notice  of  "  other  insurance ''  thereafter  made 
becomes  a  condition  between  the  company  and  the  assignee^ 
and  the  amount  of  the  interest  of  the  latter  ceases  to  be  such 
between  them  and  the  original  insured ;  hence,  when  a  policy 
has  been  assigned  with  the  consent  of  the  underwriters,  it  is 
no  longer  in  the  power  of  the  assignor  to  do  anything  to 
impair  the  validity  of  the  policy  in  the  hands  of  the  assignee. 

TRANSFER  OP  THE  SUBJECT. 

1067.  The  stipulation  that  ^^  if  this  policy  shall  be 
assigned  before  a  loss,  without  the  consent  of  the  company 
indorsed  hereon,  then  this  policy  to  be  void,"  has  been  held 
to  refer  to  the  interest  of  the  insured-  in  the  property  or 
subject  covered,  and  not  in  the  contract ;  for  a  policy  can  be 
of  no  value  to  the  holder,  unless  he  has  sufficient  interest  in 
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adject  covered  thereby  to  warrant  a  recovery  in  case  of 
Nor  does  the  mere  sale  and  transfer  of  the  interest  of  the 
"^ed  in  the  subject  covered^  operate  as  an  assignment  of  the 
y  as  incidental  to  the  subject.  And  where  the  insured  has 
Lterest  in  the  property  at  the  time  of  the  losS;  the  policy 
id,  although  the  loss  is,  by  the  terms  of  the  policy^  made 
hie  to  a  third  party y  and  such  third  party  has  an  interest  in 
roperty. 

1068.  When  the  condition  of  the  policy  is,  that  ^^the 
rest  of  the  insured  in  thits  policy  is  not  assignable  unless 
'OQsent  manifest  in  writing,  and  in  case  of  any  transfer  or 
:iiiiation  of  the  interest  of  the  insured,  either  by  sale  or 
'iwise,  without  such  consent,  this  policy  shall  be  void  and 

0  effect." 

3sLD :  "  That  the  clause  is  to  tlie  effect  that  the  inierut  of  the  assured 
is  policy  i$  not  asgignable;  and  it  is  a  transfer  or  termination  of  the 
Bj<  of  the  assured  in  the  policy  and  not  in  the  premises  insured,  which, 

1  made  without  consent,  is  to  avoid  the  policy  under  this  condition." 

ASSIGNMENT   OP  THE   CONTRACT. 

1069.  "  The  assignment  of  a  policy  of  insurance  may  be 
'ed  in  two  different  aspects  :  In  one  of  them  it  passes  the 
ranee,  considered  as  such  ;  in  the  other  it  is  a  mere 
stable  transfer  of  the  right  to  receive  any  sum  that  may 
lue  in  the  event  of  a  loss." 

It  is  held  that  the  policy  is  not  an  incident  to  the  subject 
ered,  and,  as  an  independent  chose  in  action,  it  does  not 
Bwith  a  sale  or  transfer  of  the  property,  unless  by  an 
ynment  or  delivery  ;  and  that  an  assignment  of  the  policy, 
le  after  the  transfer  of  the  subject,  is  wholly  void. 
When  loss  is  merely  made  payable  to  a  third  party,  he  is 
ided  to  recover  only  the  interest  of  the  insured  therein^ 
ttever  that  may  prove  to  be. 

WTO0  Held,  and  affirmed  upon  appeal :  That  the  simple  indorsement 
fbr  value  received,  pay  the  inthint  in  ease  of  Iom,  to  A.  B./*  even  when 
ited  to  by  the  insurer,  is  not  an  assignment  of  the  contract  to  the  said 
.,  but  only  of  the  right  to  the  money  that  may  be  due  to  the  assignor 
ise  of  I068. 
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1071.  The  indorsement  of  ^^  Payable  in  case  of  losSj  to 
C.  D.,"  when  consented  to  by  the  insnrery  is  simply  equivalent 
to  an  assignment  of  the  contract  as  coUaieral  security ;  and 
C.  D.  can  collect,  in  case  of  loss,  to  the  amount  of  the 
interest  of  the  insured  at  the  time  of  such  loss^  and  no  more. 

In  case  of  a  sale  and  transfer  of  sugars,  nnder  insnrance, 

the  poUcj  was    assigned  therewith,   indorsed   as  follows: 

^'  Payable  in  case  of  loss  to  Edward  C.  JBates,^^     The  policy 

thus  indorsed  was  sent  to  the  company  with  a  request  ^^  thai 

the  indorsement  be  approved,^^  but  nothing  was  said  of  the  sale 

and. transfer  of  the  sugars.     The  policy  was  returned  duly 

indorsed   ^^  consent  is  hereby  given  to  the  above  indorse-  . 

ment."     A  loss  occurred  in  which  the  sugars  were  destroyed : 

the  company  declined  to  pay  the  insurance  on  the  ground 

that  the  insured  was  not  the  owner  of  the  property  at  the 

time  of  the  loss,  and  that  the  owners  of  the  sugars  were  not 

the  party  insured  under  the  policy.     At  the  trial,  this  defense 

was  overruled,  and  a  verdict   given  against   the  company. 

Upon  appeal,  this  verdict  was  set  aside,  and  a  decision  was 

given  in  favor  of  the  company ;  the  judge,  in  the  course  of 

his  remarks,  saying  : — 

"  Viewed  in  any  light,  the  plaintiff  cannot  recover.  Pnrchase  of  the  prop- 
erty insured  was  made  by  the  plaintiff,  but  he  did  not  secuie  the  consent  of 
the  company  to  the  sale,  and  they  had  no  notice  of  the  transfer  prior  to  the 
loss.  They  consented,  in  case  the  property  of  the  assured  should  be  de- 
stroyed, that  they  would  pay  the  amount  to  the  plaintiff;  but  they  never 
consented  that  the  policy  should  continue  for  the  benefit  of  any  one  except 
the  assured." 

1073.  The  deposit  of  a  policy  of  insurance  with  a  creditor 
of  the  insured^  as  security  for  a  debt,  gives  such  creditor  a 
lien  upon  the  proceeds  of  the  policy,  and  his  rights  are  not 
affected  by  the  prohibitory  clause  against  assignment  without 
consent. 

1073a.  Held,  by  the  Maryland  Court  of  Appeals: — 

*'  That  a  policy  of  insurance,  void  ab  irutio,  is  not  made  vmlid  by  asdffn- 
ment  with  the  assent  of  the  underwriter;  that  the  assent  of  the  insurer  to 
a  transfer  of  a  policy  does  not  give  force  to  a  policy  already  utterly  void, 
but  simply  authorizes  a  transfer  of  the  policy  for  what  it  is  worth ;  that 
the  assent  of  the  underwriter  to  an  assignment  does  not  operate  as  a  new 
contract,  and  does  not  enlarge  the  exigagement  of  the  insured,  or  enable 
them  to  waive  any  of  the  conditions  of  the  original  contract." 
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PARTNERSHIP. 

S073.  Where^  upon  a  sale  by  one  of  the  members  of  a 
:^  of  all  his  interest  in  the  partnership  property  and  effects^ 
E*^  was  no  assignment  or  transfer  of  any  kind  of  a  policy 
z^anrance  upon  the  partnership  property  to  the  purchaser^ 
^xxj  delivery  of  the  policy  or  of  a  certificate  of  renewal  to 

^^SLD:  That,  al though  the  language  of  the  instrument  of  sale,  taken 
*J«elf,  was  broad  enough  to  include  the  policy  as  one  of  the  chases  in 
^^^n  of  the  firm,  yet,  as  it  was  manifest,  from  the  whole  transaction  and 
^^Krroundings,  that  no  such  thing  was  intended,  the  policy  did  not  -psM 
^«ie  instrument.    ( 1 094,  1 095.) 

1074.  By  section  2766,  Revised  Code  of  Georgia:  "A 
*^cy  issued  to  several  may  be  transferred  to  one  of  the  as- 
^^  without  the  consent  of  the  insurer." 

1079.  Where  the  condition  of  the  policy  stipulated  that 
^«  policy  shall  not  be  assignable  without  the  consent  of  the 
^pany  expressed  thereon.  In  case  of  assignment  without 
-li.  consent,  whether  of  the  whole  policy  or  of  any  interest  in 
tlie  liability  of  the  company,  by  virtue  of  such  policy,  shall 
^^ceforth  cease,"  and  the  policy  was  assigned  as  collateral 
^^siuity  for  money  loaned,  without  consent  of  the  company 
^^^xxg  first  obtained  ;  and  before  the  loss  the  subsequent  an- 
^''^  premium  was  paid  while  the  policy  was  thus  held  as  col- 
lateral 

Held:  That  the  condition  was  perfectly  legal,  and  the  insured  could 
**^  itcover. 

1076.  If  the  insured  be  permitted  to  retain  possession  of 
^policy  after  assignment^  and  afterwards  assigns  and  delivers 
^  to  a  third  party,  whether  absolutely  or  as  security  for  a 
^^  the  equity  of  the  person  to  whom  it  is  thus  delivered, 
^W  acting  in  good  faith,  and  without  notice  of  prior  assign- 
^BQt,  is  superior  to  that  of  the  original  assignee,  and  entitles 
wft  to  retain  to  his  own  use  all  moneys  that  the  insurers  may 
kva  been  compelled  or  have  consented  to  pay. 
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ASSIGNMENT   OF  THE  LOSS. 

1077,  No  assignment  of  a  policy  should  he  assented  to 
after  a  loss.  The  interest  of  the  insured,  being  a  mere  chose 
in  action  and  no  longer  guarded  by  the  restrictive  clause^ 
may,  like  any  other  debt,  be  assigned  without  the  conBent  of 
the  company ;  ail  stipulations  in  the  policy  against  (MsignmetU 
after  a  loss  are  simply  null  and  void. 

107§,  Held  :  That  an  assignment  of  the  interest  of  the  inBored,  exe- 
ented  after  a  loss  occors,  carries,  not  the  policy,  bat  the  claim  or  dA^ogaM 
the  insurers  f<yr  the  loss,  and  is  therefore  not  a  breach  of  the  restrictive  cUiue 
aflidnst  assignment  without  consent.  The  condition  has  no  application 
alter  the  risk  has  ceased. 

ASSIGNMENT   IN  BANKRUPTCY. 

1 079.  A  general  assignment  by  the  insured,  of  all  his  p^' 
sonal  estate,  for  the  benefit  of  all  his  creditors,  without  the  co^' 
sent  of  the  insurer^  does  not  void  his  policy,  as  he  still  holds 
an  insurable  interest  in  the  estate,  unless  it  is  made  a  cob^' 
tion  precedent  of  such  a^Hsignment  that  all  debts  shall  be  ^ 
leased ;  and  even  then  an  insurable  interest  will  remaiOy 
there  be  or  probably  may  be  a  surplus  after  paying  the  de»^ 

1080.  It  is  HELD,  on  general  principles: — 

That  when  property  insured  against  fire  is  taken  into  custody  a^ 
law  for  the  benefit  of  creditors,  the  insurance  will  remain  valid  until 
property  is  sold  by  the  assignee,  without  consent  of  the  insurers.   (1 

1081.  An  assignee  in  bankruptcy  (involuntary)  has^       ; 
law,  the  power  to   control   the   property  committed  to    ^^^ 
charge,  paramount  to  all  others.     But  the  law  does  not  g^ 
to,  or  invest  in  him,  the  absolute  ownership,  in  his  own  rigt^  ' 
of  the  property.     In  other  words:    the  assignee  is  a  m®-^ 
agent  of  the  debtor,  to  use  his  property  in  the  payment  ^'^ 
his  debts.     It  follows,  then,  that  the  bankrupt  remains 
much  interested  in  the  insured  property  after,  as  before  banf^^ 
ruptcy  ;  and  the  assignee  does  not  acquire  such  interest  inth^ 
policjr,  nor  in  the  property  under  its  protection,  as  to  work  ^ 
forfeiture  under  the  condition  of  the  policy. 


) 
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^nants  not  to  assign  or  transfer  are  broken  only  by  voluntary  trans- 
gnment.  Hence,  inmlvency,  being  a  toluntary  proceeding  on  the 
e  debtor  himself,  is  a  breach  of  the  covenant  not  to  assip^,  and 
»rfeitare  of  the  contract ;  while  in  bankruptcy — ^being  an  tnwlun^ 
eding— whatever  passes,  passes  by  force  of  the  statute,  and  for  the 
r  effecting  the  objects  of  the  statute,  and  works  no  forfeiture." 

i9.  In  the  United  States  District  Court  for  Northern 
of  Ohio,  in  a  case  of  loss  under  a  policy  held  by  the 
of  an  involuntary  bankrupt,  without  consent  of  the  ' 
p-,  the  presiding  judge  held  as  follows : — . 

these  authorities,  it  seems  clear  to  me  that  the  clauses  in  this  pol- 
ding  its  assignment,  and  the  change  and  transfer  of  the  title  to  the 
have  no  more  efibct  than  similar  words  in  leases.  Both  are  con- 
ween  two  persons,  with  this  difference,  that  leases  are  under  seal, 
fore  of  a  higher  nature.  Tha  cases  cited  establish  the  doctrine  that 
y  and  judgments  are  inixduntary,  and  do  not  avoid  covenants  against 
ts  and  transfers,  either  in  leases  or  in  policies  of  insurance^ 

;his  case  the  bankruptcy  of  Wells,  the  owner  of  the  policy  and  the 
was  involuntary.  By  operation  of  the  law,  tbe  policy  and  prop- 
I  taken  out  of  his  custody  and  control,  and  placed  in  the  hands  of 
lee,  as  the  agent  of  the  law,  to  sell  the  same  and  pay  his  debts. 
«  interest  in  the  property  is  sold,  under  the  law,  by  the  assignee. 
[)rovided  for  in  this  policy  accrued  while  the  property  was  in  this 
It  was  still  in  law  Wells'  property,  but  by  operation  of  law  in 
I  of  the  assignee,  for  the  sole  purpose  of  selling  and  of  applying 
eds  for  Wells'  benefit." 

SS.  By  section  2769  of  the  Revised  Code  of  Georgia — 

ransfer  of  the  property,  or  policy,  by  operation  of  law,  or  under  the 
the  court,  will  confer  on  the  assignee  all  of  the  rights  of  the 

h  is  also  the  case  under  the  condition  of  the  policy  of 

id-in-Hand  office,  and  of  the  Pacific  Company  of  Syd- 

.  S.  W. 

84.  On  the  other  hand,  it  was  HELD  by  Emmons,  J., 

.  Circuit  Court  for  Western  District  of  Ohio : — 

at  the  adjudication  and  assignment  in  bankruptcy  changed  the  title 
*perty  insured  within  the  meaning  of  the  terms  of  the  policy,  and 
that  reason,  a  breach  of  the  contract,  and  the  policy  therefore  void." 

3  condition  in  this  case  provided — 

at,  if  the  property  shall  be  sold  or  transferred,  or  any  change  take 
the  title  or  possession,  whether  by  legal  process,  oi  judicial  dSuree,  or 
y  transfer  or  conveyance,  without  consent  of  the  company,  o  o  o 
!y  should  be  void." 

assigned  policy  should  be  actually  or  constructively 
ed  (946),  and  notice  given  to  the  underwriter,  in  ac 
ce  with  the  stipulation  of  the  contract. 
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1085.  Canditian  of  the  policy, — "  Or,  if  the  property  be  sold  or  transferred, 
or  any  change  take  place  in  title  or  possession,  whether  by  legal  process  or 
judicial  decree,  or  voluntary  transfer  or  conveyance."    (478-1.) 

1086.  Alie^iation  applies  particularly  to  an  absolute  con- 
veyance of  real  property ;  hence,  any  transfer  of  real  estatCf 
short  of  the  conveyance  of  title,  is  not  alienation  under  the 
above-cited  condition  of  the  policy. 

The    meaning  of    the    words,    "sale,"   "alienation,"  o% 
"  transfer,"  in  such  a  condition,  is  held  to  be  confined  to  act 
which  absolutely  divest  the  title  of  the  insured. 

1087.  "  All  of  the  various  expressions — *  sold  or  conveyed,  in  whole  o 
in  part ' — ' shall  not  be  alienated  by  sale  or  otherwise' — '  the  title  shall  not 
be  changed  or  transferred' — are  held  to  be  J  n  substance,  the  same,  and  mean 
an  act  whereby  a  thing  is  made  another  man's ;  an  act  whereby  a  change  in 
the  ownership  of  property  is  made  from  one  person  to  another;  and,  whether 
the  words  are  used  in  their  active  or  passive  sense,  can  make  no  difference 
in  their  construction.  These  covenants  are,  that  he  will  not  assign  the  pol- 
icy,  or  in  any  manner  change  his  title  to  qr  ownership  of  the  property 
insured." 

1088.  When,  by  the  stipulation  of  the  policy,  it  was  "  to 

be  void  if  there  should  be  any  alienation  or  change  in  the  title.^ 

Held:  "  That  any  material  change^  though  not  alienation,  would  have 
that  effect.'' 

1089.  The  effect  of  a  conveyance  is  to  terminate  the  in- 
surance, and  a  repurchase  cannot  restore  it. 

Held  :  That  an  alienation  had  occurred  when  the  insured  had  given  an 
dbiolute  deed  and  taken  back  an  agreement  for  reconveyance,  and  provided 
he  should  pay  a  certain  sum  in  a  given  time. 

RECONVEYANCE. 

1090.  Hbld,  also :  That  a  conveyance,  absolute  inform,  though  given  i» 
a  security  for  debt  merely,  avoids  the  policy;  and  this  though  only  an  un- 
divided interest  in  the  property  is  insured.  But  a  merely  nominal  transfer, 
as  collateral  security  for  debts  which  are  subsisting  liens  upon  the  property, 
will  not  avoid  the  policy. 
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1091«  HelD;  on  the  other  hand^  that — 

The  Bale  of  property  and  taking  back  a  mortgage  to  secure  the  purchase 
r,  does  not  change  the  title,  within  the  meaning  of  a  condition  in  a 
of  insurance,  that,  in  case  of  "  any  change  of  title  **  in  the  property 
id,  the  policy  shall  cease  and  determine." 

093.  If  insured  property  be  sold  before  loss^  the  policy 
id  unless  transferred  with  the  property,  by  consent  of  the 
rwriters.  If  sold  in  part  only,  the  policy  will  hold*  good 
the  portion  unsold,  unless  expressly  otherwise  provided 
le  policy. 
V  lease  is  simply  a  change  of  possession^  and -is  not  aliena- 

1003.  A  transfer  which  lessens  the  interest  of  the  in- 
i  in  preventing  destruction  of  the  property  will  avoid  it. 

PARTNEESHIP. 

[094.  WTiere  change  of  title  voids  a  policy  by  its  stipu- 
is,  a  division  of  partnership  goods,  before  loss,  each  part- 
aking a  portion,  is  change  of  title  and  consequent  alienation. 

099.  Where  one  of  three  partners,  before  a  loss,  seUs 

nterest  to  the  other  two  partners,  without  notice  or  con- 

the  entire  policy  is  void  by  reason  of  such   transfer. 

ra.) 

1096.  Mortgage  of  property  insured  is  not  alienation^  un- 
made so  by  the  conditions  of  the  policy.  A  mortgage  and 
"eclosure  are  both  necessary  to  make  a  change  of  title. 

1097.  Transfer  of  insured  property  to  an  assignee,  under 
crec  of  hankruptcyj  is  alienation.  But  a  policy  is  not 
)d  by  a  compulsory  sale  on  execution,  if  the  insured  re- 
the  right  of  redemption.     (1079.) 

1098.  Where,  during  the  currency  of  a  policy  condi- 
d  that,  "  If  the  property  shall  in  any  way  be  alienated, 
policy  shall  be  void,"  a  mortgage,  known  and  consented 
as  foreclosed,  and  the  property  sold. 

KLD :  "  That  the  title  that  became  vested  in  the  mortgagee  by  the 
More  was  brought  about  by  the  operation  of  the  law :  there  was  no 
oonreyance  or  transfer  by  the  mortgagor  to  the  mortgagee.  We  can- 
lierelore,  regard  the  foreclosure  and  sale  as  an  alienation."     (1080 

) 
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1099.  When  the  underwriter  has  assumed  the  affirmatiye 
of  the  issue  of  alienaiion  of  insured  property,  the  burden  of 
proof  is  upon  him. 

1100.  An  agreement  to  sell,  but  where  the  deed  is  not 
made  nor  the  purchase  money  paid,  does  not  divest  the  in- 
sured  of  his  interest  in  the  property,  so  long  as  he  remams  in 
possession  and  the  contract  is  not  performed. 

TO   HEIRS   AT   LAW. 

1101.  Where,  by  the  terms  of  the  policy,  the  company 
agree  ^^  to  make  good  unto  the  said  assured,  his  executors,  ad- 
ministrators, and  assigns,  all  such  immediate  loss  or  damage, 
not  exceeding  in  amount  the  sum  insured,  as  shall  happen  by 
fire,  to  the  property  as  above  specified,*'  it  was  held  by  the 
Supreme  Court  of  New  York,  on  appeal : — 

**  Tliat  the  death  of  the  insured  Tests  the  title  of  real  estate  in  the  helr^ 
at  law,  causing  thereby  snch  change  of  title  as  to  render  policies  of  insor^ 
ance,  containing  the  above  stipulation,  void  as  to  such  heirs.'' 


The  following  are  the  facts  in  this  case.      The  plaintiff  i 
the  administrator  of  the  assured  and  the  contract  is  with  him^ 
the  assured  being  deceased,  and  he  prosecutes  for  the  benefits 
of  the  person  or  persons  entitled  to  moneys  recovered  on  ac-^ 
count  of  such  loss,  provided  the  contract  remains  in  force,  not- 
withstanding the  change  of  title  to  the  property  insured.     On 
the  21st  of  July,  1869,  the  insured  died  intestate,  and  the 
property  insured  descended  to  his  heirs  at  law.      On  the  9th 
of  November,  1869,  the  fire  occurred  which  entirely  destroyed 
the  property  so  insured.      The  plaintiff  was  appointed  admin- 
istrator on  the  10th  day  of  January  thereafter,  1870. 

1103.  The  court,  Johnson,  J.,  says  : — 

"  It  thus  appears  that  the  property  insured  had  changed  hands  nearlj 
four  months  Wore  the  loss,  but  the  fire  was  within  the  time  to  which  the 
policy  of  insurance  had  been  extended ;  the  lots  was  wholly  the  loss  of  the  heirSt 


who  inherited  the  property,  and  in  no  respect  the  loss  of  the  eskUe  represented 
by  the  plaintiff.  They  had  owned  it  several  months  before  the  fire  and  the  loss 
thereby  occasioned,  and  the  question  arises  whether  the  contract  can  be  en- 


forced in  their  favor,  or  whether  it  remained  in  force  at  all  after  the  death 
of  the  assured  and  the  transfer  of  the  title  to  his  heirs.  The  contract  pro- 
vides that  *'  the  policy  shall  not  be  assignable  before  or  after  loss,  teWunU  the 
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mpanp  manifested  in  writing  ther«m;  **  and  further,  that  "  in 
mt  tnthoiU  »u^h  consent  t  whether  of  the  whole  policy  or  of  any 
%  Uability  of  the  company  shaU  then  cease/'  It  is  also  providea 
fanysaie,  transfer,  or  change  of  title  in  the  property  insured  by 
r  of  any  interest  (herein,  such  insurance  shaU  be  void  and  cease,** 
fonlier  provision,  as  follows  \  "  And  in  case  of  the  entry  for 
mortgage,  or  the  levy  of  an  execution  or  eUtachment,  or  posses- 
of  the  subject  insured,  without  the  consent  of  this  company  in- 
his  insurance  shaU  immediately  cease"  No  consent  bad  been 
the  policy  bj  the  company  at  the  time  of  the  fire,  and  there 
t)efore,  not  only  possession  by  others  than  the  assured,  of  the 
,  bnt  a  complete  change  of  title  also.  It  seems  clear,  there- 
olicy  of  insurance,  by  the  most  clear  and  explicit  terms  and 
eof,  became  Toid  and  ceased  to  have  any  binding  force  upon 
e  assured,  and  the  vesting  of  the  title  to  the  property  insured 
law.  That  this  was  a  change  of  title  from  tne  assured  to 
>e  denied,  and  it  brings  the  case  within  the  express  terms 
The  possession  of  the  property  insured  by  others  than  the 
It  the  consent  of  the  company  indorsed  upon  the  policy,  also 
ime  result — ^it  puts  an  end  to  the  contract  and  renders  it  no 

>    "  No  matter  how  the  transfer  or  change  is  brought  about, 
all  in^any  way  the  insurance  ceases  and  becomes  void.' 


tf 


liere  is  no  conceivable  reason  for  straining  the  provisions  of 
we  were  at  liberty  to  do  so  in  favor  of  the  heirs  at  law  of  the 
loss  would  have  been  payable  to  the  plaintiff  as  administra- 
rred  in  the  life  of  the  intestate  and  not  paid  to  him,  whether 
ssed  in  the  policy  or  not ;  and  it  must  be  presumed,  when  it 
that  it  was  intended  to  provide  for  payment  to  the  adminis- 
ter case.  It  cannot  be  presumed  that  it  was  intended  to  pro- 
nt  to  the  administrator  in  a  case  where,  by  the  express  terms 
t  was  to  '  be  void  and  cease.' " 

Descent  of  title  to  heirSy  as  a  general  principle,  is 
fh  But,  when  the  policy  requires  notice  of  such 
e  heirs,  it  must  be  given. 

Where  property  insured  by  a  mutual  fire  insurance 
sold  and  conveyed  by  the  insured,  be  is  not  liable 
id  on  his  premium  note  for  losses  occurring  after 
i  conveyance. 


INDORSEMENTS. 


1108.  "  A  contract  YVLTying  the  policy,  or  to  cancel  it,  is  as  solemn  an 
act  as  the  contract  of  insurance  itself,  whether  done  by  indorsement  or  bj 
a  separate  instnunent." 

1107.  Indorsemefits  purport  to  be  the  written  consent 
of  the  underwriter,  whether  indorsed  upon  the  policy  itself^ 
or  contained  in  a  separate  instrument  (176),  to  any  change 
of  the  original  contract,  by  transfer  or  assignment  of  the  con- 
tract, or  of  the  subject  therein  insured,  to  other  parties;  ^ 
by  reason  of  removal  of  the  property,  or  of  any  change  or 
alteration  in  the  premises,  or  of  the  terms  or  conditions  of  the 
policy  itself.     (958.) 

The  effect  of  such  consent  is  a  simple  agreement  on  tb® 
part  of  the  underwriters,  that  the  change  thus  indorsed  sh^ 
not  prejudice  the  insurance  originally  made,  which  shall  ^^ 
main  in  force,  subject  only  to  any  modification  resulting  fr€>^ 
the  nature  of  such  indorsement,  which  may  be  to  waive  sof^® 
of  the  conditions  previously  existing,  as  when  an  indorsem^^^ 
written  across  the  face  of  a  policy,  giving  privilege  for  adc^*^ 
tional  insurance,  was  held  to  be  a  waiver  of  such  additioi 


insurance. 

1108.  Indorsements  may  be  made  on  a  separate  pi^^' 
of  paper,  and  pasted  or  wafered  to  the  original  contract ;  b^^^ 
to  be  valid,  it  must  be  signed  by  the  underwriter,  especi^J^-^ 
when  such  indorsement  is  made  a  condition  precedent  to  ^^^ 
continuous  validity  of  the  policy  ;  and  when  the  indorsem^^ 
imposes  new  obligations  to  the  prejudice  of  the  insured,  ^^ 
signature  will  also  be  necessary  to  the  agreement.     (\W^^ 
963.) 

1 109.  No  indorsement  of  any  kind  should  be  made  ap^v^ 
ca  policy  after  a  loss  and  before  the  adjustment.     (1077.) 
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mo.  Conditian  of  the  policy. — "If,  during  this  insurance,  the  above- 
^x^tioned  premises  shall  be  used  for  an  j  trade,  business,  or  vocation,  or  for 
^x^lng,  using  or  vending  therein  anj  of  the  articles,  soods  or  merchandise 
i^^^minated  hazardous,  or  extra  hazardous,  or  speit^illj  hazardous  in  the 
'^■isorandnm  of  hazards  printed  on  the  back  of  this  policy ;  or,  if  the  occupa- 
>^  of  such  premises  be  changed  from  one  of  the  class  denominated  extra 
^^i^jdous  or  specially  hazardous  to  that  of  another  of  the  same  class,  except 
^^rein  specially  agreed  to  in  writing  upon  this  policy,  then  and  from 
'^^ceforth,  so  long  as  the  same  shall  be  so  appropriated,  applied,  or  used, 
'^  ^licy  shall  cease  and  be  of  no  force  or  effect.    (4TS^.) 

ALTERATIONS  OB  ADDITIONS  TO   BISKS. 

nil.  The  insnred  may  incur  additional  risk  by  altera- 
^•«  or  additions^  without  prejudice  to  the  policy,  provided  a 
^  occasioned  by  the  additional  risk  can  be  distinguished  from 
^^  liappening  independently  of  it.  But  when  it  cannot  be 
'^Btixigaiflhed  whether  a  loss  has  been  occasioned  by  such  ad- 
^ions  or  aUerationSy  voluntarily  made  by  the  insured  in  the 
"wject  at  risk,  the  underwriters  are  not  liable. 

Or,  if  any  change  be  made  in  the  subject  so  as  to  render 
^*  different  one  from  that  described  in  the  policy,  the  under- 
^ters  will  be  wholly  discharged  from  liability  under  the  con 

1113.  Requisffe  repairs,  such  as  come  within  the 
trdinary  acts  of  ownership,  may  be  made  in  and  about  the 
hdlding  insured,  where  there  are  no  express  stipulations  to 
im  contrary  in  the  policy.     (478c,  835.) 

1113.  If  a  shingle  roof  be  replaced  by  a  metallic  one, 
jcored  by  soldering,  which  is  a  hazardous  operation,  and  the 
ifldiDg  take  fire  in  consequence,  the  underwriter  will  be  dis- 
mrgpif  unless  permission  for  such  chaifjge  be  indorsed  on  the 
Bey. 
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1114.  K  the  alteration  be  of  a  permanent  character,  and 
materially  increase  the  risk,  it  is  a  breach  of  the  contract 

The  degree  of  alteration  necessary  to  vacate  a  poUcy  has 
generally  to  be  left  to  a  jury,  unless  a  question  of  warranty. 

1115.  An  alteration  J  whereby  the  character  of  the  build- 
ing is  not  changed,  nor  the  risk  from  fire  increased,  does  not 
discharge  the  underwriters  from  subsequent  liability.  Where 
no  sti|»ulation  against  such  alteration  exists  in  the  policy,  a 
material  increase  of  the  hazard  must  be  shown  to  void  the  con- 
tract. In  such  cases,  not  only  the  fact  of  the  alteration  or  od- 
dition  must  be  shown,  but  the  further  fact  that  the  use  and 
employment  thereof  followed,  and  that  the  risk  was  increased 
by  such  use  and  employment.  The  fact  of  such  increase  of 
hazard  is  a  question  for  the  jury  to  decide  under  the  condi- 
tions of  the  policy  ;  but  the  onus  of  proving  such  materiality 
in  the  alterations  lies  with  the  insurers. 

If  the  imderwriter  desires  to  make  it  a  condition  precede^^ 
to  the  validity  of  the  policy,  that  there  shall  be  no  alteration 
in  the  circumstances,  whether  the  risk  is  increased  or  not,  t*^ 
must  do  so  in  distinct  terms  ;   and  when  such  alterations  ^^ 
thus  expressly  forbidden  by  the  conditions  of  the  policy,  ev^^^ 
a  casual  infringement  will  not  be  permitted,  and  no  questi^^^ 
of  materiality  can  arise. 

1116.  Policies  stipulating  that  there  shall  be  no  cAa^^'^^ 
oJ\  or  additions  tOy  the  property  covered,  are  subject*  to  clc^^^ 
scrutiny  in  case  of  loss,  when  such  changes  or  additions  hm^^^ 
been  made ;  and,  while  tke  facts  are  submitted  to  the  jury,  "fe**^ 
letter  of  the  contract  will  be  considered  in  connection  w^^^^ 
what  may  be  necessary  additions  or  chunges.     (1993.) 

CHANGE   OP  OCCUPANCY. 

1117.  The  change  in  the  occupancy  of  a  building  muftt  be 
a  permanent  one  ;  a  mere  temporary  exercise  therein  of  a  vaore 
hazardous  trade  or  vocation  will  not  affect  the  validity  of  the 
policy  in  the  absence  of  specific   stipulations  against  0UcA 
temporary  occupancy. 
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lange  in  the  nature  of  the  occupation  does  not  point  to 
temporary  cessor  of  the  occupation,  but  rather  to  an 
ion  of  the  premises  covered  to  a  purpose  different 
It  described  in  the  application, 
mere  change  of  occupanty  without  other  alteration  in 
iner  or  purpose  of  occupatian,  is  not  a  change  of  occu- 
nder  the  condition  of  the  policy  relative  to  change  of 
an. 

18.  The  occupation  of  a  building  for  any  business 
lay  be  auxiliary  tOj  and  necessary  for,  the  business  rec- 

in  the  policy  as  carried  on  therein,  will  not  invali- 
j  policy,  even  if  among  the  hazards  conditioned  against 
)olicy.  It  is  a  questV)n  of  fact  for  the  jury  to  decide 
•  the  business  was  auxiliary  tOj  or  necessary  to  that 

sed.   (aoa.) 

UNAUTHORIZED   USE. 

19,  If  the  policy  be  conditioned  to  be  made  void  by 
rized  usCy  the  cause  of  the  loss  is  immaterial ;  and  the 
it  it  was  carried  on  by  a  tenant,  without  the  consent  of 
ilord  (the  insured),  or  by  a  mortgagor,  after  assign- 
the  policy  to  the  mortgagee,  is  no  defense. 

10,  Under  a  policy  covering  goods  of  one  tenant  in  a 
building,  the  enhancement  of  the  ri><k  of  fire  by  the 
of  occupancy  in  other  respects  does  not  discharge  the 
•iter,  except  upon  the  ground  of  express  warranty,  or 
representation  in  the  application. 

Kl.  Where  there  are  no  express  stipulations  in  the 
0  the  contrary,  unauthorized  use  of  the  property  after 
30,  by  which  the  hazard  is  increased,  suspends  the  in- 
during  the  continuance  of  such  ^'  unauthorized  use." 

.) 

W.  As  a  general  rule,  where  two  buildings  are  insured 
policy,  under  stipulations  applicable  to  both,  an  un- 
sed  use  of  one  makes  void  the  insurance  of  both. 
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1 133.  Where  a  policy  declares  that  unautlwrized  use  of 
a  building  shall  cause  the  policy  to  cease ;  yet,  if  the  companj 
insuring,  by  its  president  authorized  the  carrying  on  of  snch 
unauthorized  business  or  trade  in  the  building,  and  received 
payment  of  the  increased  premium  for  such  usCj  or  assented  to 
the  introduction  of  such  business  into  the  building  at  an  agreed 
rate  of  premium,  for  which  credit  was  to  be  given,  by  charg- 
ing the  same  to  the  account  of  the  insured,  and  knowiDgly^  by 
the  acts  of  its  officers,  gave  the  insured  reason  to  believe  that 
the  property  was  insured  by  such  company,  and  he  did  bo  be- 
lieve, and,  relying  on  such  belief,  omitted  to  procure  other  in- 
surance ;  and  the  company,  by  its  officer?,  knew  that  he  was 
relying  on  such  verbal  assent  ortagreement,  then  the  company 
is  estopped  to  set  up  the  condition  forbidding  said  business.  ^^ 
would  be  fraud  for  the  company,  under  such  circumstances,  ^ 
set  up  the  defense  that  the  waiver  was  not  in  writing,  and  tl^® 
law  will  not  permit  it. 

Moving  the  property  insured  to  another  place  is  a  char^ 
of  risk. 

1134.  Use  means  known  and  permitted  use.  Habiit^^ 
use  will  be  presumed,  unless  the  insured  takes  measures  to  ^^' 
force  the  prohibition. 

VACANT  AND  UNOCCUPIED  BUILDmGS. 

1 135.  Condition  of  the  poliq/, — *'  Or,  if  the  above-mentioned  premi 
shall  be  occupied  or  used  so  as  to  increase  the  risk,  or  become  YACiLNr 
UKOCCUPIBD,  and  so  remain  for  more  than  thirty  days,  without  notice 
and  consent  of,  this  company  in  writing." 

1 136.  Describing  a  building  to  be  occupied  as  a  "  P^^** 
vate  residence  "  is  not  a  stipulation  that  it  shaU  be  so  occupi^^      ^ 
and  not  be  at  all  vacant  during  the  continuance  of  the  polio, 
so  that,  if  the  insured  leave  home  for  a  week,  locking  up 
house,  and  a  fire  occur  during  the  time,  the  policy  will  not 
voided. 

1 137.  Underwriters  are  not  discharged  by  the  circurf*' 
stance  that  the  insured  building,  stated  to  be  occupied  a0  ^ 
'^  private  residence/'  was  vacant  for  a  time. 
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1 198.  Where  a  policy  upon  a  manufacturing  establiah- 
t  stipulated  to  be  void  ^^  if  the  building  remained  unoccu- 
over  thirty  days  without  notice  and  consent.'' 

[kld,  in  Maflgachnselte,  upon  appeal :  "  Not  to  be  sofflcient  to  oonsti- 
wupan^  that  the  tools  remainea  in  the  shop,  and  that  the  son  of  the 
ed  went  throngh  the  shop  almost  daily,  to  examine  and  see  if  all  was 
;  bat  that  some  piactlcal  use  most  be  made  of  it ;  and  that,  if  it  ro- 
od thus  without  practical  use  for  thirty  days,  it  was  'unoccupied* 
n  the  meaning  of  the  condition,  and  the  policy  was  voided  thereby." 

ADDITIONAL  EXPOSURES. 

TondUion  of  the  policy, — "  Or  the  risk  be  increased  by  the  erection  or  oc- 
tion  of  neighboring  buildings,  or  by  any  means  whatever  within  the 
ol  of  the  assured,  ifdthout  the  assent  of  this  company  indorsed  hereon, 
^    i^B  insurance  shall  be  void." 

1139.  Under  the  general  provision  that  ^^if,  after  insur- 
)  is  effected,  the  risk  on  the  property  shall  be  increased  bj 
means  toithin  the  control  of  the  insuredy  such  insurance 
I  be  void/'  it  is  held  that  the  erection  of  a  bam  so  near  to 
insured  building  as  to  enhance  the  risk;  would  incur  a  for- 
ire  of  the  insurance. 

7nder  this  condition  the  insured  will  be  bound  to  give 
?  of  any  additional  exposures  that  may  arise  from  neigh- 
7  buildings  during  the  currency  of  the  policy. 

SUSPENSION   OP  THE   CONTRACT 
FOR  BREACH  OF  CONDITION. 

lO.  Where  a  condition  of  the  policy  was,  that,  if  the 

\  should  be  appropriated  to  a  prohibited  use,  without 

of  the  company  indorsed  on  the  policy,  "  then  and 

thy  so  long  as  the  same  shall  be  so  appropriated,  ap- 

sed,  these  presents  shall  cease  and  be  of  no  force  and 

That  the  meaning  of  the  condition  was,  if  the  house  or  premi- 
^propriated  to  any  prohibited  use,  then,  so  long  asUieeo  appro- 
tlicj  shall  cease  to  bind  the  insurers/' 
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list*  Condition  oftha  poUey. — *'  If,  during  this  insnTanoe,  theaboTe- 
mentioncHl  premises  shall  be  used  for  any  trade,  business,  or  vocation,  or  for 
storing,  using,  or  vending  therein  any  articles,  goods,  or  merchandise  de- 
nominated hazardous,  or  extra  hazardous,  or  spedallj  hazardous,  in  the 
second  class  of  hazards  printed  on  the  back  of  this  poiic7(495),  o  o  o 
then  and  ftrom  thenceforth,  so  long  as  the  same  shall  be  so  appropriated,  ap- 
plied, or  used,  this  policy  shall  cease  and  be  of  no  force  or  efiect."    (4T9-5.) 

STORING. 

1 133.  Storing  is  held  to  mean  the  keeping  for  safe  custo- 
djy  to  be  delivered  out  in  the  same  condition,  substantially  the 
same  as  when  received,  and  applies  only  where  storing  or  safe- 
keeping was  the  principal  object  of  the  deposit,  and  not  where 
it  was  merely  incidental. 

Judge  Oakley  says : — 

**  Where  the  insurance  is  general  on  the  building,  or  where  a  store,  in 
general  terms,  is  insured,  the  true  construction  of  the  policy  undoubtedly 
is,  that  all  kinds  of  business  may  be  carried  on,  and  all  kinds  of  goods  and 
merchandise  kept  in  the  building,  exeeptsuchas  are  expretdy  prohibited.'* 

To  be  on  storage^  articles  must  be  in  the  building  for  the 
purpose  of  being  stored  or  kept.  The  mere  keeping  of  certain 
articles  (deemed  hazardous  and  extra  hazardous,  and  prohib- 
ited by  the  policy),  in  quantities  not  unusually  large,  for  the 
purpose  of  ordinary  retail  sales,  is  not  storing^  and  does  not 
invalidate  the  policy,  unless  its  provisions  specifically  forbid 
such  sales. 

1 133.  Under  the  stipulations  of  a  policy,  ^^  where  no  fire 

is  kept  and  no  hazardous  goods  deposited,^'  a  tar-barrel,  which 

was  hazardous,  was  introduced  in  the  building,  and  from  it  the 

building  caught  fire. 

Held  :  That  the  stipulations  referred  to  the  halitual  use  of  fire,  and  the 
ordinary  deposit  of  goods,  and  not  to  the  occasional  introduction  of  either. 

1134.  At  the  time  of  the  fire,  the  house  was  being  re- 
paired and  painted,  and  ^^  oil,  turpentine,  and  paint ''  (prohib- 
ited articles  by  the  policy)  were  in  the  building  for  that  pur- 
pose. 
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Held  :  "  That  tlie  repairing  of  tlie  insured  Itoiue,  and  the  depoBit  of  tlie 
oil»  turpentine  and  paint  for  that  purpose,  T?a8  not  the  trade  of  '  house  re- 
pairing/ or  '  storing '  of  the  articles  within  the  meaning  of  the  condition  of 
the  policy." 

llSff.  Where  "oil,  sulphur,  and  matches '' were  men- 
tioned in  the  policy  as  "  hazardous"  and  "  extra  hazardous/' 
and  were  kept  upon  the  premises. 

Held  :  That  the  policy  was  made  void,  and  that  the  fact  that  the  prop- 
erty was  insured  "  as  a  provision  and  grocery  store,''  did  not  authorize  the 
keeping  of  the  excepted  articles  as  a  part  of  the  stock  appertaining  to  stick 
bimness.    (1139.) 

1 136.  Among  the  classes  of  "  extra  hazards  "  were  enu- 
merated "  oil,  tallow,  and  glass ;  "  the  policy  was  on  "  stock 
in  trade,  consisting  of  merchandise  not  hazardous."  It  ap- 
pearing that  "  oil,  tallow,  and  glass  "  were  kept  with  the  stock 
insured,  the  policy  was  held  to  be  void. 

1 1 37.  Placing  gunpowder  in  a  building,  with  a  lighted 
match,  for  the  purpose  of  blowing  it  up  to  prevent  the  spread 
of  a  conflagration,  is  not  a  storing  of  it  within  the  meaning  of 
the  prohibitory  clause  against  ^'  storing  gunpowder  on  the 
premises.'' 

1138.  A  policy  ^^on  a  stock  of  goods  and  merchandise 
contained  in  plaintiff's  store,"  stipulated  that  the  keeping  of 
gunpowder  for  sale  or  on  storage,  upon  or  in  the  premises  in- 
sured, should  render  the  policy  void : — 

Held  :  That  the  word  *'  premises ''  referred  to  huildings  insured,  and 
that  gunpowder  was  not  kept  "  upon  or  in  the  premises  insureil "  within 
the  meaning  of  the  above  prohibition. 

PROHIBITED  ARTICLES. 

1139*  CondiHon  cf  the  policy. — "  If  the  assured  shall  keep  gunpowder, 
fire- works,  nitro-glvcerine,  phosphorus,  saltpetre,  nitrate  of  soda,  petroleum, 
naphtha,  gasoline,  oenzine,  benzole  or  benzine  varnish,  or  keep  or  use  cam- 
pbene,  spirit  gas,  or  any  burning  fluid  or  chemical  oils,  without  written  per- 
mission in  this  policy,  then,  and  in  every  such  case,  this  policy  shall  be  void/' 

1 140.  It  has  been  held  that  a  reasonable  quantity  of  the 
excepted  article  may  be  kept,  where  it  is  properly  auxiliary  or 
UBually  belongs  to  the  business  or  use  of  the  building,  express- 
ly or  impliedly  permitted  by  the  policy.     (1 146.) 
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The  enumeration  of  certain  kinds  of  bosinesB  or  trades  as 
prohibitedj  on  the  ground  of  being  hazardous,  is  held  to  be 
an  admission  that  all  other  kinds  are  lawful  under  the  con- 
tract.    (49«.) 

1141.  A  condition  not  to  use  camphene  prohibits  its 
manufacture ;  and  not  to  keep  it  includes  its  use  for  lights ; 
yet,  where  a  building  is  insured  as  a  printing-office,  the  pro- 
hibition of  the  use  of  camphene  is  held  not  to  extend  to  its 
use  for  cleaning  type. 

114J8,  Where  the  conditions  of  the  policy  required  per- 
mission to  use  camphene  for  lights,  to  be  indorsed  on  the  poli- 
cy, and  an  additional  premium  to  be  paid  for  its  use ;  and 
camphene  had  been  used  for  lights  without  such  permission 
having  been  indorsed  upon  the  policy,  and  without  the  pay- 
ment of  extra  premium  therefor. 

Held  :  That  the  use  of  it  was  prohibited,  and  that  the  policj  was  void. 

GUNPOWDER. 

Condition  of  the  policy. — "  Whenever  gunpowder,  or  any  other  article 
subject  to  legal  restriction,  shall  be  kept  in  said  premises,  in  quantities 
greater  than  the  law  allows,  or  in  a  manner  different  from  that  prescribed 
by  law,  unless  said  use  or  keeping  is  specially  provided  for  herein,  this 
policy  shall  be  null  and  void." 

1 143.  A  condition  limiting  the  quantity  o{  gunpowder  to 
be  allowed  in  a  building,  has  been  held  not  to  be  an  unrea- 
sonable one,  although  inserted  in  the  policy  of  a  dealer. 

1144.  Where  a  steamship  was  insured  against  fire 
under  a  form  of  policy  applicable  to  buildings  and  contents,  in 
which  the  amount  of  gunpowder  permitted  to  be  kept  upon  the 
premises  was  limited  to  twenty  pounds.  The  steamer  was 
destroyed  by  fire,  and  the  jury  found  that  there  was  a  package 
of  one  hundred  pounds  of  powder  on  board  as  freight^  at  the 
time  of  the  loss. 

It  was  contended  that  the  term  ^^ premises^  was  used  in 
the  popular  sense  of  ^^  buildings,^'  and  could  not  be  applied  to 
a  ^^ship;^^  that  it  was  customary  for  vessels  of  this  character 
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to  carry  gunpowder  as  freight,  and  that  the  condition  was 
inapplicable  to  the  subject-matter  of  the  insurance.  But  the 
court  held  the  condition  valid  and  the  policy  voided, 

1 1 45.  Where  the  condition  applied  to  the  keeping  gun- 
powder  on  the  premises.  It  was  contended  by  the  company 
that  keeping  gunpowder  in  the  store,  in  any  quantify j  vacated 
the  policy,  while  the  assured  insisted  the  policy  is  not  defeated 
if  they  did  not  keep  more  than  one  barrel  at  a  time.  The 
clause  of  the  policy  out  of  which  this  difference  in  opinion 
arises  is  as  follows : — 

"Or.  if  gunpowder,  phosphorus,  saltpetre,  naphtha,  benzine,  benzine 
TEmish,  benzole,  petroleum,  or  crude  earth  oils,  are  kept  on  the  premises,  or 
if  camphene,  burning-fluid,  refined  coal  or  earth  oils  are  kept  for  sale, 
stored,  or  useid  on  the  premises,  in  quantities  exceeding  one  barrel  at  any  one 
time,  without  written  permission,  or  indorsed  upon  the  policy,  then  and  in 
everj  such  case  this  policy  shall  be  void." 

Held,  by  the  Supreme  Court  U.  S.,  Southern  District  of 
Miss.,  Davis,  J. : — 

"  If  this  clause  were  detached  from  other  parts  of  the  instrument,  there 
might  be  some  question  as  to  its  proper  grammatical  construction.  But 
such  is  not  the  case.  It  is  the  last  clause  in  the  fourth  subdivision  of  the 
conditions  embraced  ui  the  body  of  the  policy,  and  in  this  subdivision  a 
nmnber  of  causes  are  set  forth  which  shall  operate  to  avoid  the  policy. 
These  causes  are  all  embraced  in  separate  clauses,  each  class  being  separated 
from  the  others  bv  a  semicolon.  If  tbere  were  in  the  clause  in  dispute  a 
semicolon  where  the  word  premises  is  first  used,  it  may  be,  in  view  of  the 
punctuation  adopted  in  reference  to  the  other  clauses,  that  this  clause  ' 
would  be  complete  in  itself,  and  exclude  wholly  from  the  premises  gunpow- 
der, saltpetre,  and  the  other  articles  in  the  same  class.  But,  in  the  absence 
of  the  semicolon,  it  is  manifest  that  no  greater  restriction  can  be  applied  to 
gunpowder  and  saltpetre  than  to  camphene  and  burning-fluid,  and  that, 
therefore,  th8  words  *  in  quantities  exceeding  one  barrel  at  any  one  time ' 
are  applicable  alike  to  all  the  materials  which  are  specified  in  the  clause  in 
eontroversy.  This  construction  is  fortified  by  the  nature  of  the  forbidden 
articles.  Saltpetre  is  not  a  dangerous  substance;  and  yet,  according  to  the 
Tiew  of  the  counsel  for  the  plaintiff  in  error,  it  is  prohibited  altogether, 
while  a  barrel  of  camphene,  and  burning-fluid,  which  are  inflammable,  can 
be  stored  with  impunity.  A  construction  that  would  lead  to  such  a  result 
cannot  be  adopted,  unless  the  language  employed  leaves  no  other  alterna- 
tive." 

'*  If  insurance  companies  do  not  mean  to  take  risks  on  property  where 
gunpowder,  saltpetre,  and  the  like  substances  are  kept,  even  lor  ordinary 
nae,  then  good  faith  to  the  assured  requires  that  they  should  declare  their 
intention  in  terms  which  cannot  admit  of  controversy;  and,  in  order  to 
avoid  just  cause  of  complaint,  it  would  be  better  for  them  to  employ  type, 
in  relation  to  this  important  subject,  large  enough  to  arrest  the  attention  of 
an  interested  party." 
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NAPHTHA. 

1 146.  A  stipulation  in  the  printed  form  provided  that 
the  policy  should  become  void  if  naphtha^  camphene,  chemical 
oily  spirit  gas,  or  gunpowder  was  used  or  kept  on  the  premises 
insured. 

At  the  time  of  the  making  of  the  policy  and  to  the  time  of 
the  fire,  a  cement,  composed  of  naphtha  saturated  with  gam 
shellac,  was  used  for  holding  together  the  folds  of  the  sheet  of 
rubber  wound  upon  a  cylinder  preparatory  to  cutting  the  sheet 
into  thread.  The  can  containing  the  cement  sprung  a  leak, 
and  the  vapor  therefrom,  meeting  the  flame  of  a  lamp,  took 
fire,  and  the  property  was  destroyed  during  the  life  of  the 
policy.  The  insurers  claimed  that  the  use  of  naphthay  and 
its  causing  the  fire,  discharged  them  from  any  claim  of  the 
plaintiffs.  By  agreement  of  the  parties,  the  only  question  on 
trial  was  the  one  involving  the  use  of  naphtha  and  its  cause 
of  the  fire. 

At  the  trial  the  plaintiffs  introduced  evidence  tending  to 
show  that  such  use  was  necessary  for  the  production  of  the 
finer  qualities  of  thread,  and  that  naphtha  was  in  common  and 
ordinary  use  in  factories  making  other  articles  of  rubber  as 
well  as  thread,  and  therefore,  that  naphtha  was  a  part  of  the 
"  stock  "  insured. 

The  court  charged  the  jury — 

"  That,  as  to  the  building,  machinery,  tools,  apparatue,  and  fornitore, 
being  the  first  two  subjects  insured,  the  insorance  company  most  be  pre- 
sumed to  have  known  their  use  and  adaptability  to  the  mannfactoring  of 
rubber  thread,  and  that  the  policy  included  and  covered  all  such  property, 
whether  working  rubber  by  the  aid  of  naphtha  or  not ;  that,  if  the  printed 
words  regarding  the  use  of  naphtha  stood  alone  and  uncontrolled  by  any  other 
provision  of  the  policy,  there  iiad  been  such  a  breach  of  the  contract  that  the 

Elaintiffs  could  not  recover.  But  the  written  terms  of  the  policy  were  to 
ave  effect,  and,  if  opposed  or  contrarv  to  the  printed  portion,  tnat  must  yield 
and  become  of  no  force  ;  that  the  policy  gave  to  the  plaintifl^  the  riiffht  and 
privilege  of  carrying  on  the  business  of  a  rubber>thread  factory  ;  and  if  the 
jury  found  that  naphtha  was,  at  the  date  of  the  policy,  a  neceeaary  material, 
or  one  ordinarily  used  in  the  business  of  manufacturing  the  raw  rubber 
into  thread,  and  it  was  a  general  custom  in  establishments  like  the  plain- 
tifis'  to  employ  that  material,  and  the  plaintiff^  used  it  for  that  purpose, 
then  there  had  been  no  breach  of  the  contract,  even  if  the  plaintiffs'  factory 
was  the  only  one  in  America  using  machinery  requiring  the  use  of  naphtha" 


PROHIBITED  ARTICLES.  381 

SALTPETRE. 

1147.  Where,  by  the  conditions  of  the  policy  of  a  meat 
dealer y  the  keeping  of  saltpetre  was  prohibited,  a  keg  of  saltpetre 
was  kept  in  the  shop^  and,  on  one  occasion,  a  quantity  of  the 
saltpetre  was  sold  to  a  customer.  The  proof  further  showed 
that  it  was  customary  for  dealers  in  meat  to  use  saltpetre  in 
small  quantities  in  their  business : — 

The  Suprem3  Court  of  Illinois  held  : — 

"  That  each  customary  use  of  the  article  implied  a  knowledge  of  the 
fact  on  the  part  of  the  underwriter ;  and  that  the  mere  fact  of  the  use,  or 
of  keeping  for  use,  in  a  reasonable  quantity,  would  not  vitiate  the  policy. 
But  a  keg  of  saltpetre  was,  under  the  proofs,  more  than  a  reasonable  quan- 
tity ;  and,  whether  dangerous  or  not,  is  immaterial— the  fact  of  selli?ig  to 
a  customer  made  the  butcher  a  dealer  in  the  article  to  such  an  extent  as 
clearly  to  render  the  policy  void  under  its  terms  ;  and,  though  the  assured 
may  keep  articles  necessary  to  carry  on  the  business,  though  prohibited  by 
the  policy,  it  is  not  true  that  he  may  keep  them  for  sale. 

CAMPHENE. 

1148.  Where  claim  was  made  for  loss  under  a  policy, 
one  of  the  conditions  being  ^^  that  camphene  cannot  be  used  in 
the  building,  unless  by  special  permission  in  writing,''  it  was 
proven  that  camp^iene  had  been  in  the  building,  but  had  been 
removed  before  the  fire. 

Held  :  "  That  the  clause  was  a  prohibition,  forming  part  of  the  con- 
tract of  insurance,  and  if  invalidated,  whether  that  affected  the  risk  or  not, 
the  policy  was  voided ;  and  it  was  immaterial  whether  the  subject  of  the 
breach  continued  up  to  the  time  of  the  loss  or  not." 

1149.  Where  it  was  known  to  the  agent  of  the  under- 
writers, at  the  time  the  policy  was  effected,  that  the  insured 
kept  a  prohibited  article,  and  intended  to  keep  it  in  the  build- 
ing insured,  the  keeping  it  would  not  invalidate  the  policy, 
whether  permission  to  keep  it  was  indorsed  as  instructed,  or 
neglected  to  be  indorsed.     (1309.) 

FIRE-WOBKS. 

1  ISO.  Where  the  policy  provides  that  it  "should  be  void 
if  any  articles  subject  to  legal  restrictions  should  be  kept,  un- 
less specially  consented  to  '^ — and  a  municipal  ordinance  for- 
bids the  keeping  of  certain  kinds  of  fire-works — such  policy 
will  not  be  held  to  cover  such  fire-works  as  may  be  forbidden 
to  be  kept  by  the  municipal  laws. 
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Where  the  insurance  was  npon  the  plaintiff's  ^'  stock  of 
fancy  goods  and  other  articles  in  his  business  as  a  jobber  and 
importer,  with  the  privilege  to  keep  fire-crackers  on  sale.'' 
The  policy  of  insurance  contained  a  clause  providing  that/re- 
workSj  among  other  things,  should  be  specially  written  in  the 
policy,  otherwise  they  were  not  to  be  covered  by  the  insur- 
ance.    The  loss  arose  from  a  fire  which  originated  in  the  fire- 
works  for  sale  in  the  store.   It  was  not  pretended  timi  fire-toorls 
are  incltided  under  the  name  of  firecrackers ;  but  the  plaintiff 
contended  that  they  were  included  in  the  description,  "other 
articles  in  his  line  of  business."     This  evidence  was  rejected 
by  the  court  below,  and  judgment  given  for  the  defendant. 

Upon  appeal  to  the  Circuit  Court  of  U.  S.  for  Maryland, 
Chase,  C.  J.,  it  was  held  : — 

"  That  the  policy  itself  requires  that  flre-worki  shall  be  specially  writtao 
in  it.  They  are  among  the  Roods  described  as  specially  hazardous,  and  add 
fifty  cents  on  the  hundred  dollars  to  the  ordinairy  rate  of  insorance.  It  is 
impossible  to  think  they  are  described  by  the  general  terms  used  in  the 
policy.  The  insurance  was  at  the  ordinary  rates.  There  can  be  no  doabt 
that  the  evidence  wrs  properly  rejected;  the  judgment  of  the  Circuit  Court 
must  therefore  be  affirmed.'' 


WAIVER. 

1 1 5 1  •  Condition  cf  the  policy, — "  The  use  of  general  tenne,  or  anything 
leas  than  a  distinct,  specific  agreement,  clearly  expressed,  and  indorsed  on 
this  policy,  shall  not  be  construed  as  a  waiver  of  any  printed  or  written  con- 
dition or  restriction  therein."    (47§-6.) 

1 1S3.   Waiver y  in  law^  is  the  act  of  not  insisting  upon 

some  right;  claim^  or  privilege  secured^  as  in  an  insurance 

contract,  by  the  conditions  of  the  policy  to  the  insurer.     It  is 

another  name  for  an  estoppel,  which  is  the  true  ground  upon 

which  the  doctrine  of  waiver^  in  such  cases,  rests.     Such 

waiver  may  be  by  direct  intention,  or  by  implication  derived 

from  the  act  of  the  insurer  or  his  agent,  or  from  a  failure  to 

act  by  him  at  the  proper  time.     In  either  case  it  is  final,  and 

cannot  be  recalled.     It  can  never  arise  by  implication  alone, 

except  from  some  conduct  which  induces  action,  in  reliance 

upon  it,  to  an  extent  that  renders  it  a  fraud  to  recede  from 

what  the  party  has  been  induced  to  expect  (11S8).    It  is 

only  enforced  to  prevent  fraud. 

1153.  Nothing  is  a  waiver  of  the  rights  of  an  insurer 
that  would  not,  under  the  same  circumstances,  be  enforced 
against  others,  and  no  act  of  the  insurer  can  have  the  effect  of 
a  waiver  on  account  of  breach  of  condition,  unless  it  be  shown 
to  have  been  done  with  a  full  knowledge  that  a  forfeiture, 
by  such  breach  of  condition,  existed,  and  with  a  design  to 
include  it  in  such  permission. 

1 154.  A  limitation  or  condition  in  a  policy  of  insurance, 
intended  for  the  benefit  of  the  company,  may  be  waived  by  it ; 
and  the  fact  of  the  waiver  is  a  question  for  the  jury. 

1155.  A  policy,  being  forfeited  by  violation  of  some  of 
its  conditions,  a  mere  oral  waiver  of  the  forfeiture  is  not  suffi- 
cient to  revive  it,  unless  some  new  consideration,  on  the  part 
of  the  insured,  supervenes,  or  some  act  on  the  part  of  the 
insurer  importing  a  waiver. 
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llft(6.  It  is  not  to  be  taken  for  granted  that  an  expired 
policj  would  be  revived  in  all  cases  where  an  existing  one 
might  be  modified  or  allowed  to  be  affected  bj  new  insurance 
elsewhere. 

1157.  The  question  of  waiver^  and  what  amounts  to  a 
waiver  J  is  a  question  of  fact;  and  is  for  the  jury  to  decide^  un- 
der proper  instructions  from  the  court. 

OP  BREACH   OF   CONDITION. 

1 158.  Any  acts,  declarations,  or  course  of  dealing  by  the 
insurers,  with  knowledge  of  the  facts  constituting  the  hreadk 
of  a  condition  in  the  policy,  recognizing  and  treating  the  pol- 
icy as  still  in  force,  and  leading  the  insured  to  regard  himself 
as  still  protected  thereby,  will  amount  to  a  waiver  of  the  for- 
feiture, by  reason  of  such  breach,  and  prevent  the  insuren 
from  setting  up  the  same  as  a  defense  in  a  subsequent  suit  for 
loss. 

1 159.  The  forfeiture,  by  reason  of  a  known  misrepresent- 
ation or  concealment,  may  be  waived  by  the  insurer,  by  re- 
ceiving a  new  premium,  offering  to  rebuild  under  a  clause  au- 
thorizing that  mode  of  payment,  or  by  renewal  of  the  policy. 
But  it  has  been  held  that  it  was  no  waiver  of  a  forfeiture,  oc- 
curring after  the  date  of  a  policy,  to  collect  a  premium  note 
actually  earned. 

1 1 60.  By  a  refusal  to  pay  the  loss  on  other  grounds, 
after  a  non-compliance  or  other  breach  is  known,  is  a  waiver 
of  forfeiture  on  account  of  such  breach  of  the  policy. 

1161.  The  right  to  object  to  any  deficiency  in  a  proof  of 
loss  is  waived  wholly  by  the  underwriter's  saying,  on  being 
called  upon,  '^  that  he  would  not  pay  the  loss  any  wayP  {Per 
contra^  see  1883,) 

1163.  As  a  general  rule,  parol  evidence  of  a  waiver  is 
held  inadmissible. 
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IMPLIED  WAIVER. 

1 1 63.  An  implied  waiver  is  when  the  underwriter  omits 
make  more  explicit  inquiiy  where^  from  facts  abeadj  com- 
inicatedy  he  is  bound  to  infer  the  existence  of  other  facts 
t  disclosed. 

Or,  when  he  waives  information  by  consenting  to  insur- 
ze  in  the  form  in  which  it  is  proposed,  without  further 
estion. 

OF  PRELIMINART  PROOFS. 

1 1 64.  The  right  of  the  tmderwriter  to  require  compliance 
th  the  stipulations  for  preliminary  proofSj  may  be  impliedly 
tivedj  temporarily  or  absolutely,  by  silence. 

Or,  by  objections  to  the  loss  on  other  grounds  than  the  de- 
cency in  the  proofs.  Or,  from  a  failure  to  point  out  formal 
Rdcts.  The  doctrine  of  waiver ^  as  applied  to  preliminary 
Hffsj  being  that  an  objection  to  any  one  portion  of  the 
>ofs  is  a  waiver  as  to  the  remainder.     (1 883.) 

1163.  Where  a  loss  happened  under  a  policy  of  insur- 
^e,  and  due  notice  thereof  was  given  to  the  insurers,  and 
^  latter,  after  examination,  denied  all  liability  on  the  ground 
kt  the  loss  was  not  from  a  peril  insured  against,  and  there- 
"^  not  covered  by  the  policy  : — 


Held  :  That  such  denial  and  refusal  to  pay  constituted  a  waiver  of  the 
P<^ilation  in  the  policy  requiring  the  insured  to  furnish  formal  proofs  of 
**•    HXLD,  (U^o  :  That  sucn  denial  and  refusal  constituted  equally  a  waiver 


^  stipulation  allowing  the  insurer  sixty  days  within  which  to  pay  the 
*ii  aad  that  suit  could  Im  brought  upon  the  policy  at  once. 

1166.  Where  notice  of  loss  and  claim  have  been  made, 
le  right,  if  any,  of  the  underwriter  to  require  a  more  partic- 
lir  specification  of  the  loss  is  waived  by  neglect  to  demand  it. 

1167.  In  case  of  a  claim  and  demand  for  loss  under  an 

reement  to  make  a  policy  against  fire,  a  denial  of  such  agree- 

snt  by  the  insurers  is  held  to  be  a  waiver  of  preliminary 

mfs  of  loss  within  the  time  stipulated  in  the  form  of  policy 

^  by  the  company. 
25 
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1 168.  Waiver  of  delay  in  ftimishing  proofs  may  be  only 
temporary.  In  case  of  defects  in  the  proofs^  it  was  held,  in 
Maryland)  that  the  neglect  of  the  nnderwriters  to  point  oat 
such  defect)  though  it  may  be  sufficient  excuse  for  the  insured 
for  not  producing  the  proof  until  demanded,  is  not  a  waiver  of 
the  right  to  demand  subsequently  that  the  defect  shaU  be  sup- 
plied)  provided  the  insured  has  not,  in  the  meantime,  lost  the 
means  of  supplying  it. 

1 1 69.  An  offer  to  compromise  and  pay  a  part  of  a  claim, 
no  objection  being  made  to  the  account  as  being  insufficient 

Held  to  be  a  tDcUver  of  snch  objection.  Hbld,  also :  That  a  pajmeat 
in  part  was  a  ioaiver  of  such  objection. 

1 1 70.  A  forfeiture  of  a  condition  in  a  fire  policy,  bj  a 
material  defect  in  preliminary  proofs  as  to  the  amount  of  the 
loss,  is  not  waived  when  the  underwriters  reply  that  ^*  the  pre- 
liminary proof  is  wholly  unsatisfactory  as  to  the  amount  of  the 
loss,^'  and  also  deny  their  liability  for  the  loss  on  account  of  • 
material  concealment  in  the  insured's  representations  of  the 
chaoacter  of  the  risk,  ^^  reserving  aU  objections  and  not  waiving 
any  righis^^  under  the  stipulations  of  the  policy. 

1171.  "Reserving  all  objections  to  a  recovery  in  any 
form,  and  without  intending  to  waive  any  rights  under  the 
policy." 

See  also  wuver  of  Ck>KCKALHENT  (635). 


«  « 


LnoTATiOK  Clause  (1185  et  seq,), 
"  «         Magistrate's  Cbrtifigate  (193§). 

"  «'        Notice  of  Additiokal  Ik8ubahcb(MS^'^*)* 

"  "         Notice  of  Loss  (1646  et  seq.y 

"  **         Payment  of  Prekiuh  (TM). 

"  "        Pbeliminabt  Proofs  (1878  ei  m^.)* 


j 


LIMITATION. 


1173.  Condition  of  the  policy. — "It  is  fartbermore  hereby  expresBlj 
ided  and  mutaallj  agreed,  that  no  suit  or  action  against  this  company, 
he  recovery  of  any  claim  by  virtue  of  this  policy,  shall  be  sustainable 
ay  court  of  law  or  chancery,  until  after  an  award  shall  fiave  been  obtained, 
g  the  amount  of  mch  claim  in  the  manner  above  provided,  nor  unless  such 
or  action  shall  be  commenced  within  twelve  months  next  after  the 
shall  occur  ;  and  should  any  suit  or  action  be  commenced  against  this 
pany  after  the  expiration  of  the  aforesaid  twelve  months,  the  lapse  of 
)  shall  be  taken  and  deemed  as  conclusive  evidence  against  the  validity 
ach  claim,  any  statute  of  limitation  to  the  contrary  notwithstanding/' 

1173.  This  clause;  as  above  cited;  is  much  more  ex- 

ided  than  an  j  heretofore  in  use,  and  upon  which  most  of 

)  rulings  in  this  connection  have  been'  made.     It  also  em- 

ices  an  entirely  new  stipulation,  viz. :    ^^  until  after  an 

^ard  shall  have  been  obtained  fixing  the  amount  of  such  claim 

the  manner  above  provided J^     '^In  the  manner  above  pro- 

ed"  is  rather  indefinite  where  so  many  provisions  have 

1  made.     If  it  refer  to  an  award  by  arbitrators,  it  is 

)tful  if  it  can  be  enforced,  as  the  insured  may — notwith- 

Ung  the  stipulation  for  reference  to  arbitrators  in  the 

7 — ^bring  suit  for  the  loss,  without  offering  such  refer- 

(1810).     If  it  mean  that  the  amount  of  the  loss  shall 

t  ascertained  by  an  adjustment,  as  provided  for  by  the 

ons  of  the  policy,  the  stipulation  is  lawful,  and  must  be 

5d  with. 

7'4.  Limitations  establi8he4  by  statute  differ  in  their 

and  effect  from  those  agreed  upon  by  contract.    In 

limitations  by  statute^  the  law  imposes  the  disability  ; 

ases  of  limitation  by  agreementy  the  terms  of  the  con- 

ose  the  disability.     Nor  does  the  same  evil  conse- 

Uow,  from  removing  the  absolute  bar  of  the  contract^ 

I  from  removing  absolutely  the  bar  of  the  statute  / 

the  bar  of  the  contract  is  removed,  there  still  re- 
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mains  the  bar  of  the  stcUute^  and  thongh  plaintiff  may  show, 
by  his  disability  to  sue,  a  sufficient  answer  to  the  time  pro- 
vided by  the  contract^  he  must  still  bring  his  suit  within  the 
reasonable  time  fixed  by  the  statute  of  limitations. 

Some  doubt  has  been  expressed  as  to  the  validity  of  this 
condition,  though  the  weight  of  authority  is  in  favor  of  its 
legality. 

1 1 75.  Held,  by  the  Supreme  Court  of  Michigan : — 

*'  That,  if  the  condition  was  valid  at  all,  it  was  valid  as  a  contract  onlj; 
and  that  the  limit  fixed  by  it  most,  upon  the  general  principles  govemiag 
contracts,  be  more  flexible  in  its  nature  than  one  fixed  by  statute,  uid  be 
liable  to  be  defeated  or  extended  by  any  act  of  the  insurer  which  preventi 
action  from  being  brought  within  the  prescribed  time." 

1 1 76.  On  the  other  hand,  Justice  Field^  of  the  Circtiit 
Court  of  the  United  States  for  the  District  of  Missouri, 
speaking  of  this  condition  of  limitation^  says : — 

"  The  contract  of  insurance  is  a  voluntary  one,  and  the  insurers  have  t 
right  to  designate  the  terms  upon  which  they  will  be  responsible  fur  losses." 
He  continues :  "  A  stipulation  in  a  policy  to  refer  all  disputes  to  arbUratwn 
stands  upon  a  different  footing :  That  is  held  invalid  because  it  is  an  at- 
tempt to  oust  the  courts  of  jurisdiction,  by  excluding  the  assured  from  all 
resort  to  them  for  his  remedy. 

"  This  is  a  very  different  matter  from  prescribing  a  period  within  which 
such  resort  shall  be  had.  The  condition  of  the  policy  in  this  case  does  not 
interfere  with  the  authority  of  the  courts ;  it  simply  exacts  promptitude  on 
the  part  of  the  assured  in  the  prosecution  of  his  legal  remedies,  in  case  losa 
is  sustained,  respecting  which  a  controversy  arises  between  the  parties." 
And  he  further  adds :  '*  We  have  no  doubt  of  its  validity." 

1177.  Held  also  in  Massachusetts,  Rhode  Island,  Con- 
necticut, New  York,  Georgia,  Pennsylvania,  and  Iowa :  **  That 
such  condition  was  valid  and  binding  upon  the  insured^  and 
operates  as  an  effectual  bar  everywhere.'' 

1178.  Where  the  policy  stipulates,  ^^  that  all  claims  un- 
der this  policy  are  barred  unless  prosecuted  within  one  year 
from  date  of  loss  :  " — Held,  in  Texas : — 

"  That  such  a  condition  in  a  policy  of  insurance  is  not  against  public 
policy,  nor  is  it  merged  in  the  general  limitation  laws  of  the  state."  And 
that  "the  failure  to  bring  the  action  within  a  year  is  an  efi^tual  bar  to 
all  actions  on  the  policy."  Held  also :  "  That  the  word  pro9eeuUd  is  equiv- 
alent to  suit  or  action." 

1 1 79.  Where  the  policy  contained  a  provision  that  the 
amount  of  loss  shall  be  paid  sixty  days  after  due  notice  and 
proofs  shall  have  been  made  by  the  assured,  and  received  at 
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tbe  office  of  the  company ;  also  a  proyision  that  no  suit  or 
action  shall  be  sustained  unless  commenced  within  twelve 
months  next  after  the  loss  shall  occur.     The  court  says : — 

"  The  qaestion  is  whether  the  twelve  months  commence  to  run  from  the 
day  of  thefire^  or  at  the  termination  of  the  sixty  dayi  when  tJve  Iom  became  pap- 
able.  In  the  Mayor  of  New  York  V8.  Hamilton  Insurance  Company,  39 
N.  Y.,  45,  the  conclosion  is  reached  that  it  was  the  intention,  as  is  the  fair 
construction  of  the  policy,  that  the  twelve  months  limitation  should  com- 
mence to  run  at  the  expiration  of  sixty  days  after  the  notice  and  proofs  of  loss 
were  received  at  the  defendant's  office^twelve  months  after  the  cause  of 
action  accrued." 

1 1 80.  Where  a  by-law  of  the  company  requires  suit  to 
be  brought  within  a  specified  time  and  in  a  particular  county : 

Held:  Binding  as  to  the  time, hut  invalid  as  to  the  locality  where  suit 
was  to  be  brought. 

1181.  An  agreement  in  a  policy  of  insurance  executed 
by  a  foreign  company  (of  another  state),  that  the  insured 
waives  the  right  to  bring  an  action  upon  the  policy  except  in 
the  courts  of  the  state  incorporating  such  company,  is  void, 
both  as  against  public  policy  and  the  statute  of  the  state 
(Missouri)  relating  to  foreign  insurance  companies. 

1 1 83.  Regulations  exist  in  some  states,  that  where  a  first 
suit  is  abated,  and  a  second  suit  is  brought  within  the  pre- 
scribed time,  the  statute  of  limitations  shall  cease  to  run  from 
the  date  of  the  first  suit. 

1 1 83.  In  Louisiana  the  code  provides  that  ^^  if  the  plain- 
tiff, after  having  made  his  demand,  abandons  or  discontinues 
It,  the  interruption  shall  be  considered  as  having  never  hap- 
pened.'' 

1 1 84.  The  State  of  Indiana  provides  by  law  as  follows  :— 

'*  No  condition  or  agreement  not  to  sue  for  a  period  less  than  three 
years  shall  be  valid." 

Ill  Maine,  the  law  makes  limitations  less  than  two  years 
invalid. 

WAIVER. 

1 1 85.  Here  the  authorities  are  at  issue  also ;  some  rulings 
^f  the  courts  deciding  that  there  can  be  no  waiver  of  this 
^^dition  ;  others,  that  it  may  be  waived — the  weight  of  the 
•^thority  being  with  the  latter,  however. 
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1186.  Held,  in  Canada  and  New  Brunswick : — 

"  That  it  could  not  be  toaived.  Lapse  of  time  extiofl^shed  tbe  liabilitj 
of  tbe  insurers,  which  could  not  be  revived  by  wxher;  but  they  might  dift- 
pense  with  the  condition  by  a '  deed/  ^ 

1 1  §7.  Held  also :  "  That  a  cause  of  action  under  this  condition  cannot 
be  revived  by  acknowledgment  or  a  new  promise." 

1188.  Held,  in  Pennsylvania : — 

"  That  the  stipulation  was  binding  and  proof  of  waiter  must  be  poiitiTe." 

1 1 89.  Held,  in  Illinois : — 

'*  That  the  condition  was  valid  and  reasonable,  though  there  migbt  be 
a  iDaiver  by  the  conduct  of  the  company." 

1 1 90.  Held,  in  New  York : — 

That  "  the  condition  is  to  be  strictly  construed.  That  slight  evidence 
of  waiter,  as  in  other  cases  of  forfeiture,  will  be  sufficient  to  defeat  its  appli- 
cation. 'A  positive  act  of  the  company,  intended  to  induce  postponement/ 
lis  not  necessary.  The  court,  especially  to  aid  a  forfeiture,  and  a  veiy  haish 
one  too,  will  not  scrutinize  very  closely  the  verdict  of  a  jury  on  sncb  & 
point ;  nor  the  rulings  of  the  judge  at  the  trial,  unless  very  clearly  errone- 
ous.''  (905.) 

UNDER  RE-INSURANCE. 

1191.  Where  loss  occurred  in  November,  1854,  and  w** 
paid  by  the  original  insurers,  August  9,  1855,  who  broug"^ 
suit  against  the  re-insurers,  August  8,  1856  : — 

Held  :  That  the  loss  or  damage  referred  to  in  the  re-insurance  P^^f^ 
was  the  injury  to  the  property,  and  not  the  payment  of  the  losshy  ^^ 
original  insurers,  and  that  the  action  was  too  late.    (1046.) 

SUSPENSION   OF   CONTRACT. 

1193.  A  state  of  war  suspends  all  contracts  in  existed 
between  citizens  of  the  respective  belligerents  at  the  time  ^ 


war  commences,  and  all  contracts  made  through  its  existed 
are  void. 

Held  :  That  this  doctrine  applies  to  our  late  civil  war.   That,  upon       Me 
termination  of  the  war,  the  remedy  upon  ohllgations  contracted  before    ^ ^49 
war  is  revived,  from  and  after  the  date  of  such  termination ;  and  all  s  ^^\^ 
must  be  brought  within  the  time  limited  by  the  policy,  exclusive  of    ^ 
whole  period  of  disability,  or  the  insured  cannot  recover. 

1 1 93.  Held,  by  the  U.  S.  Supreme  Court,  Miller,  J.  -^ 

"  Where  an  action  was  brought  on  an  insurance  policy  which  contai**^^ 
a  clause  that  no  action  should  be  maintained  unless  brought  within  ^^^Z^ 
months  ctfter  the  low  occurred— i\inx  the  period  of  twelve  months  which  tl*^ 
contract  allowed  the  plaintiff  for  bringing  his  suit  does  not  open  and  ^^ 
pand  itself  so  as  to  receive  within  it  three  or  four  vears  of  legality  creat^ 
oy  the  war,  and  then  close  together  at  each  end  of  that  period  so  as  to  com  ' 
plete  itself  as  though  the  war  had  never  occurred  " 


LIIOTATION   CLAUSE.  391 

^  That  tbe  time  of  limitation  bj  itoHUe  may  be  so  computed,  but  there 
P  ^^w  impoeea  tbe  limitation,  and  the  law  impoees  tbe  disabilitj  ;  bat  in 
^  ^^aae  tbe  defendant  imposed  its  own  spedal  and  hard  provisions  on  that 
^^ct.  o  o  o  And  the  court  has  no  right,  as  in  the  case  of  a  ittUute^  to 
^^me  it  into  a  number  of  days  equal  to  twelve  months  to  be  made  up  to 
^  ^Mys  in  a  period  of  five  years,  in  which  the  plaintiff  could  lawfully  have 
■^iCK^noed  his  suit." 

**  We  have  no  doubt  that  the  disability  to  sue  imposed  on  plaintiff  by 
^  'W'ar  relieves  him  from  the  consequences  of  failure  to  bring  suit  within 
3iy«  months  after  the  loss,  beeaiue  it  rendered  a  eompUance  with  that  eondi- 
^  ^mpombUj  and  removes  the  presumption  which  tne  contract  says  shall 
^^oaelusive  against  the  validity  of  the  plaintiff's  claim.  That  part  of  the 
^tx^i^ct,  therefore,  presents  no  bar  to  plaintiff's  right  to  recover/' 

1194.  Justice  Clifford,  U.  S.  Supreme  Court,  Louisi- 

<S  qualifies  the  foregoing  somewhat ;  he  says : — 

"  Where  a  debt  has  not  been  eonJUeaied  during  the  toar,  the  rule  is  now 
^^v^onally  acknowledged  that  the  right  to  sue  revives  when  peace  is  re- 
^^^d,"  etc.,  and  as  al^ve. 

1195.    Held  further,   by  Strong,  J.,   U.  S.  Supreme 
^Hurt  of  Virginia : — 

"That  the  statute  requires  all  of  the  time  to  be  deducted  during  which 
^«  Buit  could  not  be  prosecuted,  by  reason  of  resistance  to  the  laws  or  in- 
'^^ption  of  judicial  proceedings,  whether  such  time  was  before  or  after  the 
of  the  act." 


1196.  Held  further,  by  Bradley,  J.,  U.  S.  Supreme 
^^^*ort  of  Tennessee  : — 

**  That  if  a  party  wiuntarUy  leaves  his  country  or  his  residence  for  the 
^'^J'pose  of  engaging  in  hostilities  against  the  former,  he  cannot  be  per- 
^Hed  to  complain  of  legal  proceedings  against  him  as  an  absentee,  on  the 
^Q&d  of  inability  to  return  or  to  hold  communication  with  the  place 
^wc  the  proc^dings  are  commenced.  It  is  different  where  a  person  is 
^'^  out  by  a  military  order,  and  not  permitted  to  return." 


"HELD  IN  TRUST." 


1 197.  CcmdiHon  ofthepoUey.—"  In  case  of  loss  on  property  held  in  trost 
or  on  comxniflsion,  or  if  the  interest  of  the  assured  be  other  than  the  entiie 
and  sole  ownership,  the  names  of  the  respective  owners  shall  be  set  forth, 
together  with  their  respective  interests  therein." 

119§.  Held  :  That  the  right  of  the  insurer  to  limit  the  extent  of  his 
risk  by  sach  a  condition  is  indispatable,  and,  nnless  goods  **  held  in  trust" 
or  "  on  commision''  are  so  declared  when  the  insarance  is  taken,  the  policj 
would  be  void. 

1199.  The   condition  of  the  policj  is  held  to  indade 
everything  covered  by  the  policy  in  which  the  insured  lia8 
only  a  qualified  interestj  with  possessionj  the  remainder  of  the 
ownership  being  in  other  parties — whether  under  a  deed  of 
trust;  or  under  the  appointment  of  a  court  of  law,  or  held  as 
collateral  security,  or  in  materials  held  for  others  to  be  manu- 
factured.    In  some  policies  the  term  is  explained  and  quali- 
fied as  follows : — 


"  By  '  property  held  in  tmst  *  is  intended  property  held  nnder  a  deed  of 
trost  or  nnder  the  appointment  of  a  court  of  law,  or  property  held  as  col- 
lateral security ;  in  which  latter  case  this  company  shall  be  liable  only  to 
the  extent  of  the  interest  of  the  assured  in  such  property." 

Held,  in  Illinois :  That  the  term  "  trust  *'  in  the  condition  of  the  policy 
is  not  used  in  that  connection,  in  any  technical  sense,  but  applies  'to  ordi- 
nary bailments. 

1300.  Justice  Oaklet  holds  the  words  ^^  goods  held  in 
trust  or  ^^ on  commissions^  to  be  equivalent  to  the  clause  ^^for 
whom  it  may  concemj^  as  they  contain  a  distinct  declaration 
that  the  insured  are  acting  for  the  benefit  of  their  consignors. 

1301.  Holding  property  in  secret  trusty  to  defiraud  credi- 
tors of  the  real  owner,  held  not  to  be  such  holding  in  trust  as 
was  contemplated  by  the  condition  of  the  policy. 

1303.  Where  wool  was  delivered  to  a  manufacturer  to 
be  manufactured,  and  on  payment  therefor  it  was  to  be  his — 
he  in  the  meantime  to  insure  it  for  the  benefit  of  the  owner — 
which  he  did  in  his  own  name.     A  loss  occurring,  on  suit  by 
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a  attaching  creditor^  it  was  held;  in  Massachusetts,  that  the 
lanofacturer  held  the  policy  as  trustee  for  the  owner. 

1303.  Where  a  manufacturing  clothier  insured  ^' goods, 
Ls  own  or  held  by  him  in  trtist,^^  and,  on  loss  occurring,  claim 
as  made  for  "  his  own  goods  "  only,  they  being  of  greater 
alue  than  the  amount  of  the  insurance ;  an  owner  of  "  trust 
yods  "  claimed  a  portion  of  the  insurance  money  from  the  in- 
ured, though  ignorant  of  the  existence  of  the  insurance  until 
fter  the  claim  had  been  made  for  the  loss  by  the  insured  : — 

Held  :  "  That,  under  the  eireumsttinces^  the  inaared  alone  was  entitled  to 
tie  insorance  money ;  and  that  his  election  to  claim  for  the  loss  on  his  own 
xiods  only  was  equiyalent  to  an  election  to  cancel  so  much  of  the  policy  as 
»vported  to  insure  *goo€U  Itdd  in  trust/  which  he  was  at  liberty  to  do/' 

1304.  When  the  identical  thing  delivered  is  to  be  re- 
tored,  though  in  an  altered  form,  the  contract  is  one  of  bail- 
ment, and  the  title  to  the  property  is  not  changed ;  but,  when 
here  is  no  obligation  to  restore  the  specific  article,  and  the 
sceiver  is  at  liberty  to  return  another  thing  of  equal  value,  he 
ecomes  a  debtor  to  make  the  return,  and  the  title  to  the  prop- 
rty  is  changed — it  is  a  sale.  So,  when  grain  was  deposited 
*  a  toarehousej  on  the  understanding  between  the  warehouse- 
^^^  and  the  owner  of  the  grain,  not  that  the  identical  grain, 
1^'  grain  of  like  quality,  was  to  be  returned,  but  the  money 
^^^  thereof,  to  be  ascertained  by  the  market  price  on  the 
^7  the  depositor  should  choose  to  fix — ^the  transaction  was 
lidd  to  be  sale,  not  a  mere  bailment. 


"GOODS  SOLD  BUT   NOT  DELIVERED," 

OB  "not  eemoved." 

• 

1M5.  Condition  of  the  poliey  (printed).—"  When  property  baa  been 
Bold  and  delivered,  or  otherwise  disposed  of,  so  that  all  interest  or  liftbilitr 
on  the  part  of  the  assured  herein  named  has  ceased,  this  insoranoe  on  sudi 
property  shall  immediatelj  terminate/' 

1306.  CondUian  of  the  policy  (written.)—"  Property  his  own ;  or  held 
in  trust ;  or  on  commission ;  or  mm,  but  not  delivered  (or  *  $oid  but  w^f^ 
mowd  %  commonly  known  as '  the  ueual  commieeion  dauee* 

1307.  The  first  of  the  above-cited  conditions  is  founi 
among  the  printed  stipulations  of  the, policy,  and  is  eminently 
sound  and  practical  for  the  purpose  for  which  it  was  intendeO^ 
— that  is,  to  restrict  the  liability  of  the  underwriter  to  Buct^ 
loss  and  damage  as  the  property  of  the  policy-holder  only  \QX^ 
sustain;  and,  when  not  countervailed  by  any  subsequent  writtet^^ 
indorsement,  its  effect  will  be  direct  and  decisive,  as  intended.  ^ 

1308.  The  second  condition  is  a  written  stipulation,  gen- 
erally known  as  the  ^^  usual  cofnmission  clause J^     It  is  extens- 
ively introduced  into  the  body  of  mercantile  policies,  its  effect 
being  to  enlarge  the  scope  of  the  policy  and  extend  the  liabil- 
ity of  the  underwriter  into  the  regions  of  the  unknown,  by 
transferring  insurance  from  the  policy-holder — who  is  trans- 
foi3ned  into  a  trustee  for  others  under  his  own  policy — ^to 
whomsoever  may  chance  to  be  the  owner  of  the  property  at 
the  time  the  loss  may  occur  (1333)^  and  its  introduction,  in 
its  present  form,  into  the  body  of  the  policy,  most  effectually 
nullifies  and  controls  the  effect  of  the  restrictive  condition  first 
above  cited,  as  is  fully  set  forth  under  the  head,  ^^  Continuous 
liahility  after  sale.^^     (1331.) 

1309.  With  a  view  to  further  lUustrate  this  subject,  and 
to  enable  the  adjuster,  in  case  of  loss,  to  arrive  at  a  correct 
judgment  as  to  ownership  under  contracts  of.sal^,  we  append 
the  following  general  principles  governing  the 


SOLD  BUT  NOT  DELIVERED.  395 

DELIVERY  OF  GOODS. 

15810.  Under  contracts  of  sale,  where,  by  their  terms, 
nothing  more  is  to  be  done  by  the  vendor,  the  title  passes  to 
the  vendee,  and  the  right  to  payment  of  the  price  is  perfect  in 
the  vendor,  and  he  may  retain  possession  of  the  property  until 
payment  is  made.  The  delivery  must  be  the  act  in  which  both 
vendor  and  vendee  concur. 

Delivery  may  be  of  three  kinds,  viz. :  ACTUAL,  CONDITIONAL, 
and  CONSTRUCTIVE  or  symbolical. 

1.   ACTUAL  DELIVERY. 

131 1.  Actual  delivery  consists  in  passing  over  the  prop- 
erty to  the  possession  and  custody  of  the  vendee ;  or  in  pass- 
ing a  bill  and  receiving  payment  therefor,  either  in  cash  or  by 
«  promissory  note,  draft,  or  bill  of  exchange,  or  by  charging 
the  same  as  a  simple  book-debt,  when  such  has  been  the  cus- 
tom between  the  parties,  though  the  property  may  not  be  re- 
xnoved  at  the  time  of  the  consummation  of  the  contract,  or  by 
any  act  of  the  vendor  whereby  the  title  to  the  property  is  in 
the  purchaser,  so  that  he  may  immediately  remove  it. 

1313.  But,  where  there  remains  something  yet  to  be  done 
to  the  property  by  the  vendor,  as  by  weighing,  counting, 
measuring,  marking,  or  otherwise  separating  the  property  sold 
irom  other  similar  property,  so  that  it  can  be  identified^  the 
title  does  not  pass  from  the  vendor ;  and  if,  after  the  contract 
of  sale,  and  before  such  thing  or  things  remaining  to  be  done 
are  done,  the  property  be  injured  or  destroyed,  the  loss  falls 
upon  the  vendor.  It  is  only  after  such  acts,  necessary  to  be 
done,  are  done,  and  a  delivery,  either  actual  or  constructive^  is 
made,  that  the  title  passes  to  the  purchaser. 

1313.  Where  a  party  contracted  for  the  purchase  of  a 
lot  of  cord-wood,  before  it  was  all  cut — ^the  wood  to  be  meas- 
ured and  delivered  by  the  choppers  when  they  had  finished 
chopping  : — 

Held:  "That  the  measarement  was  requisite  to  the  passing  of  the 
title ;  and  that,  until  snch  measarement,  the  wood  was  subject  to  seizure 
tnd  sale  under  execution  against  the  vendor." 
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1*1  *•  Where  an  article  or  articles  sold  are  perfect! j 
identified  and  paid  for,  a  simple  stipulation  to  deliver  them  at 
a  particular  place  does  not  prevent  the  title  from  passing  to 
the  purchaser ;  and,  in  case  of  loss  prior  to  such  specified  de- 
livery, the  loss  would  be  the  purchaser's,  unless  covered  by 
the  "  usual  commission  clause  '^  in  the  vendor's  policy. 

2.   CONDmONAL  DELIVERY. 

1315.  Conditional  delivery  is  when,  by  the  contract  of 
sale,  certain  terms  or  conditions  must  be  first  complied  with 
before  the  title  will  pass,  as  where,  upon  the  sale  of  an  article 
upon  credit,  upon  the  condition  that  the  title  shall  not  past 
until  the  price  is  paid  by  the  purchaser. 

1316.  Or,  if  the  sale  be  made  for  a  promissory  note  or 
acceptance,  payable  on  time,  to  be  furnished  in  a  given  time, 
the  purchaser,  in  the  meantime,  being  permitted  to  take  the 
property  ;  if  such  note  or  acceptance  be  not  furnished  as 
agreed,  the  vendor  does  not  lose  the  title  to  the  property,  the 
delivery  being  conditional  only. 

1317.  The  risk  attends  upon  the  UtUj  and  not  upon  the 
possession,  where  no  specific  agreement  upon  the  subject  ex" 
ists.     So  also  with  ^^  goods  in  tratisitu.^^     (683.) 

3.   CONSTRUCTIVE   DELIVERY. 

1318.  Constructive  or  symbolical  delivery  is  where  the  titl^ 
is  in  the  purchaser,  but  the  property  remains  in  the  custody  of 
the  vendor  after  the  consummation  of  the  contract.     Such  de^ 
livery  may  be  perfected  by  passing  the  key  of  the  room  con' 
taining  the  goods  to  the  purchaser ;  or  by  marking  timber  on 
a  wharf;  or  by  the  act  of  separating,  weighing,  measuring,  or 
counting  and  setting  apart  the  property  so  purchased ;  or  bj 
a  delivery  of  a  part  for  the  whole ;  or  by  passing  a  warraot 
or  warehouse  receipt  or  order  upon  a  warehouseman ;  or  io 
any  other  way  whereby  the  control,  without  the  custody  of 
the  property,  is  passed. 


CONTINUOUS  LUBILriT  AFTER  SALE,  397 

1319.  From  tbe  legal  construction  of  the  contract  of 
ale,  by  which  the  act  of  delivery  is  to  be  decided,  it  is  evident 
bat  the  phrase  '^  not  delivered/'  in  the  ^'  usual  commission 
lause/'  is  one  of  those  contradictory  ones,  like  ^^fixiures^^ 
which,  in  a  policy,  mean  "  movables "),  and  can  only  mean 
'  goods  not  taken  out  of  the  keeping  of  the  vendor,"  or,  in 
ther  words,  "  not  removed,"  for  they  are  delivered  the  mo- . 
aent  the  title  passes.  A  test  of  ownership  would  he  the  liabiU 
iy  ofth^  vendor  to  replace  the  lost  goods j  without  insurance. 

1330.  Under  the  general  {printed)  condition  of  the  pol- 
cy,  when  standing  alone  and  unaffected  by  any  subsequent 
yoriUen  stipulation,  upon  the  sale  and  delivery j  actual  or  con- 
J^ruc^ire,  of  insured  property,  and  the  consequent  cessation  of 
'^  vendor^s  interest  therein^  all  liability  of  the  insurers  thereon 
^^ases  immediately,  as  the  risk  will  follow  the  title  unless  oth- 
""wise  specifically  agreed. 

CONTINUOUS  LIABILFIY  AFTER   SALE. 

1331.  But  if  ^'  all  interest  or  liability  on  the  part  of  the 
fibred  herein  natnedhas  {not)  ceased" — ^a  contingency  rec- 
^J^ased  by  the  wording  of  the  condition — if  there  be  any 
^^inuance  of  personal  liability  of  the  insured,  connected  with 
^  ««fe  and  delivery  of  the  goods,  such  as  an  *^  agreement  to 
*W  stand  insurer  in  respect  to  certain  risks j  for  a  certain  periody 
^^er  his  then  subsisting  policy^  this  tvill  constitute  a  sufficient 
'**•  subsisting  interest  under  such  policy y  and  the  insurers  will 

^  lUble." 

1993.  Or,  if  there  be  a  well-established  usage  in  any 

i^^*ticular  trade,  as  in  the  purchase  and  sale  of  flour,  in  the 

^^  of  New  York,  where  a  courtesy  of  seven  days  is  allowed. 
1333.  Or,  as  in  the  city  of  London,  where,  by  the  usual 

V^l^lic  sale  conditions,  it  is  provided  that  the  merchandise  sold 
^^  be  considered  at  the  risk  of  the  sellers  tmtil  the  prompt- 
ly (day  of  settlement),  or  delivery  of  the  warrant  (order  on 
ttie  warehouseman),  or  day  of  payment   (twenty-one  days 
allowed  [31]);  whichever  may  first  happen.   In  both  or  either 
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of  these  last-cited  cases^  the  policy  would  be  liable  under  the 
the  law  of  usage^  as  continued  liability  for  the  customary  days 
of  courtesy. 

1334.  Under  the    customary  clause,  covering  ^^  goods 
sold  but  not  delivered  "  (or,  not  removed;  for,  in  so  far  as  the 
liability  of  the  insurers  is  concerned,  they  are  identical  mider 
this  clause),  this  continuing  liability  is  recognized  and  covered 
specifically  as  such,  without  qualification  or  limit  as  to  own- 
ership, amount,  or  time,  other  than  the  extent  and  duration 
of  the  policy ;  and,  whether  the  original  purchasers  of  goods 
thus  *'  sold  and  not  delivered,"  or  *'not  removed,"  be  one  or 
a  score,  so  long  as  such  goods  remain  in  the  custody  of  tbe 
insured,  they  will  be  under  the  protection  of  his  policy,  within 
its  amount  and  duration,  though  in  the  meantime  each  origi' 
nal  purchase  may  have  changed  owners  a  dozen  times,  mor6 
or  less,  without  notice  to  the  insurers,  the  original  vendor,  th^ 
insured,  holding  possession  in  the  nature  of  a  trustee  for  whom^ 
soever  may  be  proven  to  be  the  owner  of  such  goods  at  tlie  time  of 
the  loss  J  thus  virtually  changing  the  insurance  from  ttie  oicner  Up 
the  goods.    (laST.) 

1335.  Furthermore,  this  clause,  being  a  written  one  in 
the  policy,  will  override  and  supersede  all  printed  conditions^ 
such  as  the  stipulation  heading  this  article — ^that  is,  as  to  alien^ 
atioHj  and  that  as  to  ^^  goods  held  in  trusty  being  specifically 
insured,"  or  any  other  antagonistic  to  it,  as  it  is  a  rule  in  the 
construction  of  the  insurance,  that: — 

"  Words  saperadded  in  writing  are  entitled  to  have  a  greater  efGsct  at- 
tributed to  them  than  the  printed  word»,  and  may  supersede  them,  inasmuch 
as  the  written  words  are  the  immediate  language  and  terms  selected  by  the 
parties  themselves,  for  the  expression  of  their  meaning,  and  are  necessarily 
inserted  from  design ;  the  printed  words  may  not  express  the  intention  of 
the  parties ;  the  written  certainly  do/'    (dOO.) 

The  general  principle  of  law  is : — 

* 

Ist.  If  the  insured  sells  agreeing  to  stand  trustee  of  the  subject  for  ths 
vendee,  he  will  hold  the  policy  as  such  trustee.  And,  2d.  Where  the  vendor 
retains  possession  of  thtt  policy,  an  action  for  the  recovery  of  the  loss  can 
only  be  brought  in  his  name,  and  the  moneys  recovered  belong  to  the  ven- 
dee, nor  can  the  underwriter  set  up  the  tratisfer  of  the  property  as  a  dtfense. 
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1396.  The  paucity  of  recorded  decisions  directly  touch- 
ing this  clause  would  seem  to  indicate  that  the  point  had  sel- 
dom been  litigated. 

At  the  session  of  the  Executive  Committee  of  the  Na- 
tional BoARDy  held  at  Chicago,  when  this  clause  was  imder 
consideration,  reference  was  made  to  a  case  directly  in  point, 
as  decided  by  the  Supreme  Court  of  Pennsylvania,  in  sub- 
stance as  follows,  viz.  :— 

The  policies  of  four  companies  covered,  among  other  ItemB,  *goad%  sold 
but  not  remowd ;  *  between  two  and  three  months  after  the  sale  by  the  in- 
sured, the  goods  were  burned,  not  having  been  removed.  Some  tu>o  months 
€i/^r  the  fire  the  owner  became  aware  of  the  existence  of  the  policies  and  of 
'this  clause  therein.    Suit  was  brought  and  j  udgment  declared  in  his  favor. 

1336a.  Since  the  foregoing  was  written,  the  following 
decision  of  the.  Court  of  Appeals  of  New  York  has  fallen 
imder  the  author's  notice,  viz. : — 

By  the  terms  of  the  policy  the  risk  was  to  cover  oil  designated  as 
••  their  own,"  as  "  held  in  trust,"  as  "  held  on  commission,"  and  as  *'  soid  but 
TUft  removed,"    The  oil  was  sold,  payment  made,  and  sufficient  papers  de- 
livered to  the  vendees  to  constitute  a  complete  delivery  of  the  oil.    By  the 
"terms  of  the  sale  and  the  custom  of  the  trade,  the  oil  remained  in  the  ware- 
liouse  without  expense  to  the  vendees,  and  in  the  possession  of  the  plaintifib, 
WLud  while  there  was  destroyed : — Held  :  That  a  policy  of  insurance  is  legal 
^hen  so  framed  that  the  insurance  shall  be  inseparably  attached  to  the  property 
meant  to  be  covered,  so  that  successive  owners,  during  the  continuance  of  the 
TtskSj  shaUbfCome  the  parties  really  insured  (I9ii7).    o     o     o     o     Phrases 
describing  property  as  "  held  in  trust,"  "  on  commission,"  and  kindred  terms, 
«re  held  as  giving  to  the  owner  the  right  to  ts^e  the  place  of  the  insured 
and  enforce  the  contract. — (Waring  vs.  Jmdemnity  Ins.  Co.) 

1337.  The  following  action  had  by  the  New  York 
Board  op  Fire  Underwriters,  upon  the  subject  of  "  goods 
sold  biU  not  deliveredy^  and  subsequently  adopted  by  the  Na- 
tional Board  of  Fire  Underwriters,  sets  forth  the  diffi- 
culty,  but  fails  to  point  out  the  remedy,  viz. : — 

1.  "Resolved,  That  mercantile  policies,  as  printed  and  ordinarily  filled 
up,  to  wit :  *  On  merchandise — their  own  or  held  by  them  in  trust,  or  on  com- 
mission, or  sold  btU  not  delivered,'  are  intended  to  protect,  and  do  f ally  pro- 
tect, the  interest  of  oumers,  commission  merchants  and  factors,  who  have 
advanced  on  said  merchandise  to  the  entire  value  of  the  goods  they  have 
in  charge,  not  exceeding  the  amount  insured  thereon." 

2.  '*  Besolved,  That  when  the  party  or  parties  insured  have  sold  and 
delivered  merchandise,  and  their  responsibility  for  the  preservation  of  the  same 
has  ceased,  they  cannot,  in  such  case,  take  the  required  oath  of  interest  in 
the  merchandise,  and  consequently  have  no  claim  for  any  loss  thereon  under 
the  polides  of  insurance.'' 
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3.  "  IU$oived,  That  the  requirement  in  policies,  that  the  consent  of  eom- 
panies  in  writing  most  be  obtained  before  the  interest  can  pass  to  eoTer 
a  party  not  ori^nallj  insared,  is  of  soand  practical  valne ;  and  that  it  is 
dangerotu  to  use  written  words  in  policies  which  might  be  oonstnied  into  a 
waiver  of  well-considered  and  important  printed '  conditions.'" 

4.  "  Resolved,  That  claims  for  loss  on  merchandise  sold,  where  it  istrolj 
set  forth  in  the  '  proofs  of  loss/  that  in  the  sale  note  or  contract  of  sde 
there  was  in  writing  the  following  words  (or  others  to  the  same  efieet) :  Ik' 

hwrabUt  at  the  option  of  the  buyer,  at  ai^y  time  within dajf$  ;  or,  if  an  order 

on  the  warehonse  has  been  given,  and  such  order  was  made  to  read, '  IkUMr 

to  A,  B,  A  Go,  (the  purchasers)  at  any  time  within dayt*  (or  words  to 

that  effect),  insurance  companies  will  recognize  the  assured  in  the  polM7 
named  as  the  owner  of  the  goods  within  and  up  to  the  time  of  such  limi- 
tation, provided  the  number  of  days  is  fixed  at  the  time  of  sale,  and  ttai 
written  xn  the  contract  or  order;  and  provided  further,  that  the  bujer  shall 
not  have  presented  his  order  and  had  the  said  merchandise  placed  to  his  or 
other  account  in  the  warehouse  or  store. 

These  resolutions  saggest  the  following  criticisms  as  to  the 
effect  of  the  clause  "  sold  but  not  delivered^^^  viz. : — 

1338.  The  first  resolution  is  simply  a  truism,  as  far  as 
the  interests  of  owners^  commission  merchants,  and  factors  are 
concerned ;  but  it  ignores  the  continued  liability  of  the  mer- 
chant vendor  J  which  is  also  covered  by  the  usvial  commission 
clause,  as  quoted^  as  long  as  he  may  elect^  under  the  limita- 
tions of  the  policy  as  to  time,  and  always  will  be,  so  long  as 
these  words  form  a  part  of  the  contract.     (1996a.) 

1339.  The  second  resolution  is  another  truism,  and  loses 
sight  of  the  fact  that  the  liability  of  the  vendor  for  the  pres- 
ervation of  the  property  from  loss  or  damage  by  fire  may  not 
have  ceased  after  the  sale  and  constructive  delivery  ;  and,  in 
case  of  loss  tmder  the  usual  commission  clause,  the  insured 
vendor  does  not  have  to  make  oath  to  any  interest  in  the  prop- 
erty, beyond  the  fact  that  the  goods  were  "  sold  but  not  &- 
liveredj^  and  that  they  were  so  covered  in  his  policy. 

1330.  The  third  resolution  is  another  truism  ;  but,  un- 
fortunately, the  consent  of  the  underwriter  was  obtained  when 
the  policy  was  issued  containing  that  clause. 

1331.  The  fourth  resolution  seems  unnecessary,  unless 
the  clause  referred  to  is  omitted  from  the  policy ;  for,  as  it 
now  stands,  it  gives  unlimited  control  to  the  vendor,  which,  of 
course,  embraces  all  of  the  limitations  of  this  resolution ;  all 
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that  is  needed  to  be  set  forth  in  the  proofs  will  be  the  fact  that 
such  property  was  held  and  covered  under  the  clause  ^^  sold 
btU  not  deliveredJ^ 

1333.  If  the  usual  commission  clause  were  stricken  from 
the  policy  entirely,  and  the  substance  of  the  fourth  resolution 
above,  properly  worded,  inserted  instead ;  or,  if  the  proviso 
were  modified  or  limited  by  a  proviso  to  the  same  effect  (thus — 

sold  but  not  delivered  for  the  space  of days),  the  object 

sought  by  the  insured,  and  what  seems  to  be  the  desire  of  the 
framers  of  these  resolutions,  would  be  attained ;  the  insured 
would  get  fuU  indemnity  for  himself  and  reasonable  protection 
for  his  customers,  while  the  underwriter  would  be  fully  cog- 
nizant of  the  extent  of  the  liability  he  has  assumed,  which  he 
cannot  be  under  this  clause  as  it  now  stands. 
26 
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WHOM  IT   MAT    CONOEKS^, 

AND   OTHER   "GENERAL  WORDS/' 

1333.  There  are  several  phrases,  or,  as  technically 
designated,  ^^ general  words^'^  used  in  policies  of  insurance, 
and  intended  to  apply  to  aU  j^ersons  not  specificaUy  named, 
who  have  an  insurable  interest  at  the  time  of  effecting  the 
insurance,  and  who  were  then  contemplated  by  the  party  order- 
ing or  effecting  the  insurance. 

1334.  One  of  the  following,  or  some  similar  phrase, 
must  be  inserted  in  a  policy,  to  give  any  one  but  the  party 
named  ^s  the  insured  any  rights  under  the  policy. 

First.  The  London  policy  fonn,  where  the  insurance  is  expressed  to  be 
•'  in  the  name  of  A.  B.  (party  effecting  the  insurance),  as  well  in  his  own 
name  as  for  and  in  the  name  and  names  of  all  and  every  other  person  ot 
persons  to  whom  the  same  (the  property  covered)  doth,  may,  or  shall  ap' 
pertain,  in  part  or  in  all." 

Second.  "  For  account  of  whom  it  may  concern,"  or  "  for  whom  it  co0^ 


cems." 


Ihird.  **  On  account  of  person  or  persons  to  be  hereafter  named/' 

Fourth.  '*  To  the  bearer  "  (used  in  Hamburg  policies). 

Fifth,  *'  On  account  of  the  owners." 

Sixth.  "  On  account  of  whom  it  may  concern  at  the  time  of  the  loss." 

1339.  The  general  words,  "/or  whom  it  may  concerfi/ 
is  the  form  most  generally  in  use  in  this  country,  and  is  co-^^ 
extensive  in  its  possible  application  with  the  more  lengthy 
English  form  above  cited.  It  is  understood  to  mean,  not 
every  person  who  may  have  an  interest  in  the  thing  insured, 
but  such  only  as  are  in  the  contemplation  of  the  parties  mak- 
ing the  contract.  It  supposes  an  agency,  and  looks  only  to 
the  principal  on  whose  behalf  or  on  whose  account  such  agent 
acts ;  and  he  for  whose  benefit  the  insurance  is  procured  is 
he*alone  '^whom  itconcerm.^^ 

When  there  is  no  evidence  to  limit  the  application  of  the 
^^ general  words^^  of  the  policy,  they  must  be  understood  in 
their  natural  and  proper  extent  of  meaning. 
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1336,  The  general  words  ^^on  account  of  the  owners^^^ 
ive  been  held  to  be  only  descriptive  of  the  persons  intended 
►  be  insured ;  and  while  they  might  include  all  concerned  in 
iterest,  yet  such  is  not  its  necessary  construction ;  it  may  be 
pplied  to  the  separate  property  of  each  as  weU  as  to  the  joint 
roperty  of  all  of  the  owners.  Such  policies  are  open  to  ex- 
lanation  by  extrinsic  evidence. 

To  render  a  contract  payable  "  to  hearer  ^^  valid,  as  a  con- 
tact of  indemnity,  it  is  necessary  to  prove  that  ^Hhe  bearer  ^^ 
i  not  merely  the  holder  of  the  policy,  but  that  he  had  an  in- 
erest  at  the  time  of  the  loss  in  the  property  covered  by  it. 

1937,  Mr.  DuER  Bays :  "  By  the  use  of  cither  of  the  general  terms  *  to 
^  bearer,  or  an  account  of  whom  it  may  concern  at  the  time  of  the  Iom*  or 
'A  account  of  the  owners*  a  policy  may  be  so  framed  that  the  insurance 
^  be  inseparably  attached  to  the  property  intended  to  be  covered,  so 
^t  successive  owners  shall,  during  the  continuance  of  the  risk,  become  in 
1L  the  parties  really  insured/'    (Id3I,  13tl6a.) 


Under  these  provisions  the  policy  is  assignable  with  the  sub- 
't,  without  consent  of  the  underwriters  being  indorsed  thereon. 

1338.  None  of  these  ^^ general  words^^  are  common  in 
5  policies,  except  ^'for  tvhom  it  may  concern  ;  "  they  more 
itimately  belong  to  marine  insurance. 

1339.  When  a  policy  is  procured  by  the  insured  for 
iir  own  protection,  and  in  respect  to  the  property  in  which 
-y  claim  an  ownership,  they  may,  nevertheless,  recover 
-^©on,  though  it  be  expressed  to  be  ^'for  account  of  whom 
^>*ay  concern^ 

1340.  A  policy  made  in  the  name  of  a  particular  per- 
^^  ^^for  whom  it  may  coneern^'^  or  with  any  other  equivalent 
^^»se,  will  be  applied  to  the  interest  of  the  party  or  parties 
^"9  for  whom  it  is  intended  by  the  person  who  effects  or 
^^ers  it,  if  such  party  or  parties  shall  have  authorized  its 
^mg  made  beforehand,  or  shall  subsequently  adopt  it,  even 
*fter  a  loss  may  have  occurred,  and,  in  marine  insurance, 
^^en  after  a  loss  is  known  to  him.  But  he  only  for  whom  tJie 
^tract  was  intended  can  become  a  party  to  it  by  its  adoption. 
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1341.  Where  the  policy  expresses  the  msiirance  to  be 
made  by  the  person  named  therein,  ^^for  himself  and  whom  it 
may  concemj^  the  words,  in  their  literal  interpretation,  imply 
a  joint  interest ;  yet  a  recovery  may  be  had  on  an  averment 
of  a  separate  and  exclusive  interest  in  any  one  of  the  parties 
for  whom  the  insurance  was  intended. 

The  intention  of  the  party  ordering  the  policy  determines 

who  are  the  ^^  conccrnaV^  under  a  general  description,  though 

those  included  are  not  known  to  the  insurers  to  be  so. 

IMS.  Held:  That  an  insurance  by  *^ general  words,**  is  not  onljto 
l>e  limited  to  those  who  have  an  insorable  interest  in  the  property,  and 
mav  be  legally  insured ;  the  terms,  however  broad  and  comprehensive,  must 
also  be  restricted  to  those  for  whom  the  insurance  wojs  in  fact  intended,  vA 
by  whom  it  was  previously  directed  or  authorized,  or  subeeqaenily  in  doe 
season  adopted.  All  other  persons,  though  they  may  equally  fall  within 
the  description  in  the  policy,  are  not  parties,  but  strangers  to  the  contract. 

1343.  The  rule  that  an  insurance  ^^far  whom  it  mcai 
concern  "  will  avail  in  behalf  of  the  party  for  whom  it  was  in- 
tended, does  not  mean  that  any  specific  person  must  be  intended } 
it  is  enough  that  the  agent  and  the  tmderwriter  intend  it  ft>^ 
any  party  or  parties  who  have  an  insurable  interest  in  tb^ 
subject.     If  the  insurance  be  ordered,  then  its  application  %^ 
governed  by  the   intent  of  the  party  originally  giving  th^ 
order ;  if  it  is  not  ordered,  its  application  will  be  to  the  intere*^ 
of  the  party  intended  by  the  one  effecting  it,  whether  for  him^^ 
self  or  another.     But  he  may  intend  it  for  whatsoever  part]^ 
shall  prove  to  have  an  insurable  interest  in  the  specified  sub-^ 
ject,  in  which  case  it  will  be  applicable  to  the  interest  of  any 
person  subsequently  ascertained  to  have  such  an  interest,  who 
adopts  the  insurance. 

1344.  "  As  a  general  rule  of  law,  where  the  interest  of  the  party 
claiming  is  proved,  and  authority  from  him  to  insure,  or  hia  adoption  of  the 
contract  is  also  proved,  it  is  an  inference  of  law,  from  the  terms  of  the 
policy,  that  the  insurance  was  effected  on  his  account ;  but,  if  it  be  proven 
that  his  interest  ttas  not  intended  to  be  covered,  its  necessary  legal  effect  is 
to  exclude  him  from  all  privity  in  the  contract." 

1 345.  A  party  expecting  a  remittance  of  specie,  an  his 
otvn  accountj  effected  an  insurance  thereon  in  his  own  name  and 
in  the  name  of  ^^  all  persons  coficernedy^^  but  with  the  intentioru- 
of  covering  only  his  own  property.     There  was  a  total  loss^ 
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d  he  received  from  the  underwriters  the  amotint  of  specie 
ipped  on  his  account^  which  was  much  less  than  the  sum  in- 
red.  An  action  was  brought  hj  other  parties  who  had  ship- 
id  specie  on  board  of  the  same  vessel,  and  whose  interest, 
id  such  been  the  intention  of  the  insurer,  would  have  been 
otected  by  his  policy,  imder  which  they  sought  to  recover 
e  amount  of  their  loss,  which  was  within  the  sum  covered 
r  the  policy : — 

Held  :  That  as  these  parties  had  rwt  requested  any  insurance  to  be 
tide  on  their  account,  and  the  policy  effect^  was  not  intended  to  cover 
eir  interests,  thej  had  no  claim  under  it. 

1346.  If  the  nominal  insured  be  described  in  the  policy 
8  agent  generally,  without  specifying  for  whom,  it  may  be 
lown  whose  interest  was  intended  to  be  insured  in  the  same 
uumer  as  if  the  policy  had  contained  the  general  words  ^'for 
^fwn  it  may  concern.^^ 

1947.  Where  there  are  divers  persons  answering  the 
'scription  of  the  insured,  the  policy  is  applied  to  the  interest 
tie  party  for  whom  it  was  intended,  or  by  whose  order  it 
^  effected. 

JIM§.  Held:  Where  one,  without  order  or  authority,  effects  insur- 
^  intended  i>artly  or  wholly  for  another,  in  a  form  available  to  him  and 
'Ltcable  to  h\»  interest,  such  other  has  an  election  to  be  a  party  to  such 
*oy  or  to  decline  it.  But  ho  will  become  a  party  thereto  qfter  notic^^  and, 
'^ch,  liable  for  the  premium,  unless  he  declines  to  be  so  without  un- 
delay.    (730.) 


^M9«  Held,  also :  Before  one  can  recover  upon  a  policy  of  insurance 
^^ining  **  general  toorde!*  he  must  show  that  hie  property  woe  intended  to 
^^>Heeted  by  the  policy  ;  or,  that  he  caused  the  insurance  to  be  effected  for 
V^nefit;  or,  that  it  was  intended^  at  tJve  time  it  was  taken,  tor  his  security. 

1550.  In  the  absence  of  positive  proof  of  adoption,  the 
^  cannot  be  assumed. 

1551.  The  burden  of  proving*  that  his  property  was  in- 
^ded  to  be  protected  by  the  policy,  rests  upon  him  who 
^••erts  it.  Either  party  may  prove  for  whom  the  policy  was 
intended. 
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1333.  Any  word  or  expression  will,  ordinarily,  be  liber- 
ally  construed  SLS  including  whatever  is  necessary  to  fill  up 
its  fullest  and  most  perfect  meaning.  But  only  those  things 
which,  by  necessary  implication,  belong  to  the  principal  sub- 
ject, or  are  included  in  its  description,  are  covered  hj  the 
policy,     (aoa,  1146.) 

1333.  Furs  have  been  held  as  applicable  to  bears'  skins, 
and  those  of  various  other  descriptions,  chiefly  valuable  as 
furs. 

1354.  A  POCKET  OF  HOPS  has  been  proved  to  mean  on® 
hundred  pounds. 

1333.  Corn,  in  its  most  comprehensive  sense,  as  used  i^ 
insurance,  signifies  every  sort  of  grain,  as  well  as  peas  au^ 
beans  ;  but  it  has  been  held  not  to  include  rice.     ^*  Com  an-^ 
seed,"   in  English  marine  insurance,   are    held    to   embrac?^ 
all  descriptions  of  these  articles  in  which  the  ^^  germinatinj 
power"  continues. 

1336.  Insurance  covering  a  "steam  saw-mill;  "  held^ 
to  include  not  only  the  building,  but  all  machinery  necessarjr 
to  make  it  a  steam  saw-mill. 

Insurance  on  a  "  starch  manufactory  "  will  include  all 
fixtures  and  machinery  necessary  to  the  process  of  starch- 
making.     (1363.) 

1337.  Where  the  insurance  was  upon  a  ^^Jlax  factory,^^ 
and  the  insured  notified  the  agent  that  he  intended  to  put  in 
ro2)e  machinery;  and  was  informed  by  him  that  ^^it  would 
make  no  difference,  as  the  term  ^ flax  factory^  was  broad 
enough  to  embrace  ^  rope-making.' " 

Held  :  That  the  deciaion  of  the  a^nt  was  correct. 
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1338.  InsuraDce  upon  a  "  house  "  is  ordinarily  held  to 
embrace  everything  appurtenant  and  necessary  to  the  main 
building;  consequently,  a  back  building  will  be  considered 
necessary,  if  the  house  be  covered  to  its  full  value.     (1364.) 

A  hotise  built  upon  leased  ground  is  personal  property. 

1339.  A  policy  upon  a  ^^  building  in  course  of  erect  ion  ^^ 

does  not  include  any  material  not  actually  built  into  the  house. 

1359a.  Held  :  "  That  the  owner  of  a  third  and  upper  story  of  a  build- 
ing must  keep  the  roof  in  repair  at  his  own  expense,  and  that  he  cannot 
recover  from  the  owners  of  the  stories  below  him  any  portion  of  such  ex- 
pense, although  the  repairs  were  to  protect  the  property  of  such  owner,  and 
that  sucfi  owners  are,  in  legal  contemplation^  owners  of  distinct  haildings.the  one 
situated  over  the  other,** 

1360.  In  the  Hamburg  form  of  policy  "  insurance  upon 
a  building  comprises  all  parts  thereof  which  are  not  especially 
excepted:^     (430-2,  433-2.) 

1361.  A  cellar  is  never  called  a  story,  in  describing  the 
height ;  and  the  word  "  building  "  includes  it,  unaffected  by 
the  idea  of  its  height  above  the  foundation. 

1363.  A  "  coffee-house  "  has  been  held  not  to  be  an  inn. 

1363.  A  "  barn  "  may  mean  a  ^*  farm  building ;  "  but 
''  farming  stock  "  does  not  include  growing  crops. 

1364.  Where  one  policy  read  "  on  their  two-story  frame 

paper-mill  building,  owned  and  occupied  by  them  as  a  paper- 

^Xiill,     •     •     •     and  on  their  fixed  and  movable  machinery, 

^^ine  and  boiUr^  shafting,  gearing  and  belting,  all  contained 

'•*a  the  said  mill;'^  and  a  second  policy  read,  "  on  their  two- 

^"tory  frame   paper-mill,  with   one  story  addition,     •     •     • 

^oid   on   machinery,    and   tools  and   appliances,    other    than 

Engine  and  boiler,  used  in  the  manufacture  of  paper,  contained 

^91  said  building ;  "  and  a  third  read,  "  on  their  engine  and 

Xioiler,  and  fixtures  in  engine-house  connected  with  paper- 

XiQill "     •  .  •     •.     The  first  policy  would,  under  the  rulings 

^bove  cited,  cover  the  "  one-story  addition,"  which  contained 

"the  "  boiler  and  engine  "  covered  by  its  terms  expressly  as 

^^  contained  in  the  said  miUy"  though  no  mention  was  made  of 

the  "  one-story  addition  "  therein.     (303,  1338,  1376.) 
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1365.  Where  a  policy  covered  '^all  articles  making  np 
the  stock  of  a  pork-hov^ey  and  aU  within  the  building  and  per- 
tinent thereto  " : — 

Hbld  :  "  To  cover  everything'propjerly  belonging  to  the  stock  of  a  pork- 
hooBe,  without  regard  to  the  particular  ownership  of  each  and  every  article 
contained  in  or  appurtenant  to  the  building,  although  the  clause  in  the 
policy  requires  'goods  on  commission '  to  bo  insured  as  such." 

1366.  Where  a  policy  covered  "  cattle  and  hogs,  and  the 
product  of  the  same,  and  salt,  cooperage,  boxes,  and  articles 
used  in  packing  in  their  stone  and  frame  packing  establish- 
ment, shed  and  yards  adjoining,  their  own,  or  held  by  them  m 
trust  or  on  commission,  or  sold  but  not  delivered  "  : — 

Held  :  ''  That  a  quantity  of  coal  in  the  yard,  which  was  shown  to  be 
an  article  necessary  to  be  used  in  carrying  on  the  packing  business ;  and 
the  quantity  on  hand  reasonable  for  the  amount  of  business  done  in  the 
establishment,  was  covered  by  the  policy." 

Also  HELD :  **  That  a  quantity  of  barrels  and  tierces  held  by  the  insured 
on  storage  were  also  covered  by  the  clause  '  held  in  trust/  " 

1367.  Stock  in  trade:  The  meaning  of  this  term 
varies  according  to  the  business  to  which  it  is  applied,  and  in 
all  cases  the  term  is  limited  to  personal  property  only. 

Where  a  policy  covered  "  one  thousand  dollars  ^  on  his 
stock  in  trade'  as  a  baker '' : — 

Held  :  *'  That  the  words  '  stock  in  trade  *  must  have  a  more  extended 
signification  than  when  applied  to  the  business  of  a  merchant ;  and  that  in 
tMs  case  they  covered  all  the  tools  and  implements  necessary  for  carrjring 
on  the  business  of  a  baker;  and  therefore  included  his  horse  and  cart,  as 
well  as  articles  in  his  house/* 

1368.  Where  a  policy  covered  ^^  stock  in  tradcj  house- 
hold furniture,  linen,  wearing  apparel,   and  plate  '' : — 

Held  :  "  That  the  policy  was  intended  to  cover  hoiuehold  linen,  or 
apparel,  and  did  not  cover  a  stock  of  linen  goods/' 

1369.  *^  Stock  in  tradcy^  in  a  specified  business,  includes 
the  materials  and  everything  necessary  for  carrying  on  the 
business.  Thus,  the  "  stock  in  trade  "  of  a  ropemaker  was 
held  to  cover  stock  to  be  manufactured,  and  not  that  made  up. 

1370.  The  efifect  of  this  ruling,  taken  in  connection  with 
(136T)  above,  would  seem  to  be  that  the  *^  stock  in  trade  "  of 
a  manufacturer  includes  only  stock  *'  raw  or  in  process,"  but 
not  that  manufactured.     ( 1 764.) 
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1971.  Hrld  :  **  That  the  words  *  an  stock,  raw,  toraught,  and  in  procem 
ihsrein^*  were  to  be  conBtnied  as  including  everythinff  necessary  and  useful 
in  the  ordinary  and  successful  prosecution  of  the  plaintiff's  business." 

ET  CETERA ;    &C. 

1373.  The  character  "  &c."  is  held  to  cover  and  in- 
clnde  everything  of  the  same  or  a  similar  kind  and  nature. 

Lord  Coke  defines  "  tC"c."  as  meaning  whatever  else  ought 
to  have  been  expressed. 

1373.  Where  a  policy  covered  '^  stock  of  watches,  watch 
trimmings^  ^  <S:c?  "  : — 

Held  :  "  To  include  the  entire  stock  of  the  insured,  consisting  of  plate, 
silTei^ware,  tools  of  trade,  and  such  other  goods  as  form  a  part  of  similar 
stock  in  Boston." 

1374.  Vessels:  Insurance  on  a  ^^vesseV^m  course  of 
construction : — 

Held  :  *'  That  material  and  other  work  prepared  to  be  put  into  it,  and 
Ijing  in  the  ship-jard  and  in  the  sail-loft  therein,  were  not  cot>ered  until  ac- 
tually built  into  the  vessel/' 

1373.  Where  insurance  was  "upon  his  stock  of  timber, 
including  planks,  futtocks,  knees,  locustSj  standards,  and  stag- 
ings " : — 

Held  :  "  That  locust  capstans,  partly  prepared  for  the  vessel,  which  was 
insured,  were  covered  by  the  policy." 

1376.  IjOCXIIO^  of  insured  property  I  A  policy  of  insur- 
ance upon  machinery,  consisting,  among  other  items,  of  cards 
and  pickers  "  contained  in  the  first  story  of  a  four-story  and 
ha$etnent  brick  hiiildlngj^  The  xncliers  were  in  a  one-story  build- 
ingj  the  floor  on  a  level  with  the  first  story,  built  of  brick, 
joining  the  main  building,  entering  from  it  through  a  frame 
building  adjoining,  and  then  through  a  large  iron  door,  ^^asif 
going  from  the  house  into  the  kitchen  J^  There  were  no  pickers 
except  in  the  one-story  room : — 

Held  :  "  That  the  picker-room  was  i>art  of  the  first  story  in  which  the 
goods  were  insured/' 

1977.  Also :  *'  The  insurance  agent  who  effected  the  insurance  knew 
the  heaHon  of  the  pickers,  and  there  was  no  misrepresentation  to  him. 
Hkld  :  That  the  company  were  bound  by  his  acts." 

197§.  Also : "  The  primary  object  was  to  insure  the  property  described ; 
ita  precise  location  was  subordinate,  and,  in  the  absence  of  misrepresenta- 
tion M  to  location,  the  presumption  is  that  the  parties  treated  that  as  of  less 
impoxtanoe." 
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1379.  Aho:  "Declarations  of  the  principal  agent  of  the  companj  to 
the  a^nt  who  effected  the  insurance,  that  the  company  woiUd  not  iDSore 
the  pickers,  would  have  no  effect  against  the  written  policy." 

1380.  Where  a  policy  covered  property  ^^conimned  in  a 
frame  dweUing-house  and  bake-hoiisey  front  and  rear  " : — 

Held  : "  Not  to  include  certain  barrels  of  floor  stored  in  a  shed  leading 
from  the  bake-house  to  the  front  house/' 

1381.  A  policy  covering  ^^  goods  in  the  store  part  of  the 

building,"  which  were  subsequently  removed  to  the  second  and 

third  stories,  the  store  being  occupied  by  other  parties  at  the 

time  of  the  loss  : — 

Held  :  "  That  the  goods  were  not  within  the  spirit  and  letter  of  the 
policy." 

1383.  Under  the  stipulation  that  "the  houses,  buildings, 
or  other  places  where  goods  are  deposited  and  kept,  shall  be 
truly  and  accurately  described  "  : — 

Held  :  "  That  such  condition  related  to  the  construction  of  the  booB*» 
and  not  to  *  the  interest '  of  the  parties  in  it." 

1383.  Where  an  indorsement  was  made  upon  the  poU^^y 
that  "  the  communication  made  in  the  adjoining  stores  d^^ 
not  prejudice  this  insurance  :" — 

Held:  "  That  this  indorsement  did  not,  of  itself,  extend  the  in8Ui»' 
OTer  the  goods  in  the  adjoining  store,  though  the  insured  occupied 
stores." 

1384.  Where  a  policy  covered  ^^ furniture  ^^  generally 
a  house: — 

Held:  "  To  cover  furniture  stored  in  the  garret  and  seldom  used, 
well  as  that  in  daily  use." 

1383.   Where  the  policy  of  a  commission  and  forwardii 
house  covered  ^^  goods,  ivarcs,  and  inerchandisey^^  aa  well  ^ 
^^  goods  in  trust  or  on  commissiofi :" — 

Held  :  That  certain  goods,  in  boxes  and  loose,  said  to  be  JUrnitur^ 
wearing  apj)arel»  and  books,  held  on  ace  aunt  of  the  owner,  were  covered  b^ 
the  policy,  and  the  insured  were  liable  to  the  owner  for  the  amount  of  hl^ 
loss,  out  of  the  proceeds  of  such  policy. 

1386.  "  Furniture  "  presents  some  peculiarities :  In  pos^ 
session  of  and  in  use  by  the  owner,  it  would  be  household  fur- 
niture ;  but,  in  an  auction  or  other  store  for  sale,  or  in  the 
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inds  of  a  warehouseman  on  storage,  it  would  be  merchandise^ 
id  a  policy  covering  merchandise  on  storage  would  include  it. 
•  1SB87,  A  policy  on  ^^  English,  American,  and  West  India 
oods : '' — 

Held  :  "  Not  to  cover  tea  and  nutmegs,  they  being  neither." 

1388.  "  Contained  IN.^^     This  expression  is  frequently 

)und  in  policies,  especially  of  railroads,  and  is  thus  construed 

y  the  courts  : — 

Held  :  That  the  words  "  contained  in**  when  found  in  a  policy  to  a  rail- 
3ad  company  "  on  cars  contained  in  car-house  No.  1,  and  on  engine  contained 
%  engine-house  No.  3,"  were  designed  to  limit  the  liability  of  the  company 
3  the  time  during  which  the  cars  and  engine  were  actually  in  their  respect- 
re  houses,  Nos.  1  and  2.  And  that  the  engine,  having  be^n  damaged  by 
I©  while  making  a  trip,  out  of  the  house  No.  2,  no  recovery  on  the  policy 
oold  be  had  for  such  damage. 

1389.  The  mention  of  a  pumpy  in  a  survey,  does  not 
lecessarily  include  hose. 

1 990.  Held  :  To  be  a  question  of  fact  for  the  jury,  "  as  to  whether  it 
B  80  generally  customary  for  those  enga^d  in  the  business  of  tobacco-press- 
ng  to  prepare  their  own  hogsheads,  and  in  the  building  where  the  business 
i  conducted,  that  such  preparation  can  properly  be  (billed  an  incident  to 
he  business.'' 

PROPERTY. 

139 1«  Property  \^  a  thing  owned ;  anything  which  a  person  may  have 
i  legal  title  to,  movable  or  immovable. 

Abeolute  property,  where  the  right  and  interest  is  held,  to  the  exclusion 
>f  all  others.    (1911.) 

Qualified  property,  where  more  than  one  person  has  an  interest,  or 
irhere  the  interest  is  separated  from  the  possession. 

Personal  property  is  the  right  or  interest  which  a  man  has  in  things 
)erBonal — movable  or  separable  from  the  realty.  A  house  may  be,  and  often 
s,pfr«ana/ property.    (379.) 

1393.  Property  may  thus  have  different  meanings,  dependent  upon 
'he  connection  in  which,  and  the  purposes  for  which  it  is  used,  viz. :  In  one 
AStance  "  property''  was  held  to  cover  bank-bills  as  within  the  intent  of  the 
contract. 

In  a  clause  prohibiting  over-insurance,  the  term  may  mean 
the  interest  of  the  insured. 

In  the  clause  forbidding  alienation,  it  was  held  to  desig- 
nate the  thing  insured^  and  not  tlie  interest  of  the  insured. 

Articles  kept  for  use  in  the  building  are  included  in  prep- 
trijfy  but  not  in  merchandise. 
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Merchandise  may  be  property j  but  property  is  not  always 

merchandise. 

• 

1393.  Estate  :  When  an  administratrix  took  a  policy 
on  ^'  the  estate  of  Daniel  Ross  :  " — 

Held  :  "  That  the  words  used  were  intended  to  designate  the  penom 
holding  the  legal  title  ;  and  to  speak  of  the  property  left  by  the  deceased 
person,  including  the  real  property,  especially  before  a  final  settlement  of 
his  afikin,  as  his  estojte,  if  not  accurate,  is  not  an  unusual  designation.  We 
are  of  opinion  that  the  interests,  both  of  the  administratrix  and  of  the  heirs, 
in  the  insured  property,  were  covered  by  this  policy." 

1394.  Chattels:  Every  species  oi  property  y  movable  or 
immovable^  less  than  a  freehold. 

Personal  chattehj  including  things  movable^  as  animals, 
household  stuff,  money,  jewels,  etc.  Everything  that  can  be 
put  in  motion  and  transferred  from  one  place  to  another. 

1393.  Goods  :  A  term  not  so  wide  in  its  application  M 
chattels.  It  applies  entirely  to  inanimate  objects.  It  does  not 
include  fixtures. 

Goods  and  chattels:  This  expression  is  as  much  more  com- 
prehensive than  ^^  goods  ^^  alone,  as  ^^chatteW^  is  wider  in  it» 
application  than  ^  ^  goods^     ( 1 394.) 

1396.  Goods,  tvares  and  merchandise:  A  form  of  ex- 
pression formerly  used  in  policies,  as  intending  to  include 
everything  in  the  nature  of  mercantile  commodities.     It  wiH 
embrace  promissory  notes,  stock,  bank  and  other  shares ;  and, 
in  some  cases,  money  and  bank-bills.     It  will  cover  potatoes, 
com,  turnips  and  other  annual  growing  crops.     The  phrase 
would  seem  to  be  surplusage,  as  the  term  ^^  goods  ^^  includes 
not  only  wares  and  merchandise^  but  much  other  i^iantmote 
property,  which  is  neither  wares  nor  merchandise,  as  house- 
hold furniture,  personal  or  movable  estate,  movables,  etc. 

1397.  Household  goods :  This  phrase  includes  aU  perma- 
nent articles  of  household  use,  which  are  not  consumed  in  their 
employment.    ( 1 730. ) 

1398.  Household  stuff  comprises  all  personal  cliattels  that 
may  contribute  to  the  use  or  convenience  of  the  household, 
or  ornament  of  the  house,  whether  a^ul  or  ornamental,  ai 
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platCj  china,  beds  and  bedding,  linen,  musical  instruments  in 
use,  pictures,  etc.     (1731.) 

MERCHANDISE. 

1990.  Merchandute:  Held  to  include  those  things  which  merchants 
bnj  and  sell,  either  at  wholesale  or  retail ;  property  not  to  be  kept  un- 
changed, but  to  be  used  for  traffic  and  commerce.  (176!^.)  The  term  is 
more  particularly  applied  to  personal  eJiatteU  only. 

The  fact  that  a  thing  is  sometimes  bought  and  sold  does  not  make  it 
merchandise.    Nor  does  a  single  act  of  trade  make  a  merchant. 

Mere  evidences  of  value,  as  bank-bills,  are  not  merchant 
dise;  though,  under  certain  contingencies,  specie  dollars  have 
been  covered  under  the  term  "  goods,  wares  and  merchan- 

dUe."   (8sr,  laoa.) 

1300.  Merchandm  without  exception :  In  Pennsylvania 
and  Maryland  policies  are  frequently  written  to  cover  *^  w?€r- 
chandise  generally ^^^  and  ^'merchandise  without  exceptionJ^ 
These  phrases,  under  the  form  of  policy  used  in  those  states, 
are  synonymous,  or  nearly  so,  with  '^  merchandise  extra  haz- 
ardous^^  and  "  merchandise  specially  hazardous^'^  of  the  classes 
of  hazards  of  the  National  Boaud  form,  as  including  those 
clafises  under  the  expressions  "generally,"  or  '^without  ex- 
ception.^^ 

This  expression,  "without  exception,"  or  its  equivalent, 
*^  of  every  description,"  is  peculiar  to  policies  of  the  city  of 
Philadelphia,  where  it  seems  to  be  applied  on  every  available 
occasion,  many  times  to  the  injury  of  the  insurer,  as  follows : 
'*  fixed  and  movable  machinery  and  apparatus  of  every  de- 
scriptian;^^  "  stock  and  materials  of  every  description  ;^^  "  mer- 
cbandise  without  exception,^^  etc.,  etc.,  the  effect  being  to  ren- 
der the  underwriter  liable  for  anything  and  everything  in  the 
x^motest  degree  connected  with  the  risk. 


LAW  OF  AGENCY. 

1 30 1  •  Condition  of  the  poUcy.—"  It  is  a  part  of  this  contract  that  tny 
person  other  than  the  assured,  who  may  have  procured  this  insorance  to  bo 
taken  by  this  company,  shall  be  deemed  to  be  the  agent  of  the  assured 
named  in  this  policy,  and  not  of  this  company  under  any  circomstanoet 
whatever  or  in  any  transaction  relating  to  this  insurance/'    (71ML) 

1303.  By  common  law,  any  person  having  power  to  do 
a  thing  in  his  own  right,  may  do  it  by  an  affeni ;  and,  correla- 
tively,  that  which  is  rightfully  and  by  authority  done  by  an 
agent  is  to  be  deemed  and  treated  as  if  done  by  the  principal 

RESPONSIBILITY  OF   AGENTS. 

1303.  Agents  are  bound  to  know  the  law  and  act  accord- 
ingly, for  the  benefit  of  their  principak.     They  are  bound  to 
execute  the  orders  of  their  principals  whenever,  for  a  valuable 
consideration,  they  have  undertaken  to  perform  them;  a^^ 
their  liability,  if  they  deviate,  is,  as  in  case  of  negligence  ft^^ 
misconduct,  measured  and  limited  only  by  the  extent  of  tt® 
damage  sustained  by  their  principals.     It  matters  not  in  wl>^ 
trifling  details  specific  instructions  are  disobeyed  or  neglect^    • 
whether  as  writing  at  less  than  authorized  rates,  writing     ^ 
forbidden  risks,  failing  to  cancel  policies  when  so  directed, 
in  any  other  respect  failing  to  comply  with  the  reqxdreme 
of  their  principals,  whether  through  ignorance  of  the  law  or 
design,  the  same  degree  of  responsibility  rests  upon  the  age 

It  is  also  an  agcnPs  duty  to  keep  his  principal  informed 
of  his  doings,  under  his  appointment,  and  give  him  reasona 
notice  of  whatever  may  be  important  to  his  interest  to  kn(^ 

He  is  also  required  to  exercise  the  same  degree  of  care  a- 
skill  in  the>  business  intrusted  to  him,  which  men  capable 
properly  transacting  such  business  would  bestow  upon  it 
their  own  account. 
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ACTHORITY  OF   AQEHTS. 
4.  A  corporation  can  bind  itself  and  act  in  any  re- 
J  by  and  through  its  agents,  and  may^  unless  its  char- 
lins  its  power  in  this  respect,  without  seal  authorize 

to  bind  it. 

appointment  of  an  agent  may  be  by  writing,  or  orally, 

dly  by  the  course  of  business  and  correspondence  be- 

e  principal  and  agent. 

a  the  whole  authority  is  conferred  by  a  written  in- 

,  its  nature  and  extent  most  be  ascertained  from  the 

nt  itself,  construed  by  reference  to  the  usages  of  the 

which  it  relates.     It  cannot  be  enlarged  by  parol 

n  an  agent  has  no  ivrHten  appointment,  the  jury  must 
B  to  the  extent  of  his  authority  from  what  be  teatifiea 
coupled  with  the  acts  of  the  company  recognizing 

authority  of  agents  may  bo  general  or  specific — goieral, 
extends  to  all  acts  connected  with  the  particular  bnsi- 
imployment ;  special,  when  confined  to  a  single  spe- 

nay  be  agent  of  tlie  underivriter  ahne,  or  a  sub-agent, 
veyor,  or  agent  to  solicit  applications  for  insurance,  or 
the  insured  or  both  parties,  or  he  may  be  a  voluntary 

GENERAL  AGENT. 
iS.  An  agent  intrusted  with  the  blanks  of  the  com- 
is  an  absolute  and  unlimited  discretion, 
agent  whose  original  authority  to  sign  tbe  policy,  as 
18  been  proved  or  admitted,  has  an  implied  authority 
inn  every  subsequent  act  on  behalf  of  his  principal 
]  relation  between  him  and  the  insured  may  render 
ry.    (1308.) 

agent  having  authority  to  accept  risks,  to  agree  npon 
Je  terms  of  insurance  and  carry  them  into  effect  by 
and  renewing  policies,  is  thereby  constituted  a  general 
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agent  of  the  companj  at  the  place  where  his  bnfiiness,  as  sach 
agent,  is  transacted. 

The  possession  and  use^  by  an  agent;  of  an  insurance  com- 
pany's certificates  of  renewal,  together  with  the  exercise  of  the 
authority  in  other  instances,  indicate  that  the  power  of  renew- 
ing and  continuing  insurances  has  been  conferred  upon  sach 
agent. 

1306.  A  r/rneral  agent  for  effecting  insurance  in  beKalf 
of  a  company  has  full  power  to  insure,  renew,  and  to  receive 
notice  of  other  insurances  ;  and  his  giving  a  renewal  receipt 
and  subsequently  accepting  the  premium,  with  notice  of  ^ 
breach  in  respect  to  other  insurance,  is  an  effectual  waiver  of 
the  breach. 

1307.  Agents  clothed  with  general  authority  as  to  fillisg 
up  and  issuing  policies,   and  to  make  original  contracts  of 
insurance  under  the  terms  of  their  policies,  have  authority^ 
before  the  delivery  of  the  policy,  to  change  or  modify  tb^ 
description  of  the  property  insured. 

An  agent  intrusted  with  blank  policies,  and  authorized  t^ 

effect  insurances  for  a  particular  city  and  its  vicinity,  insure^ 

property  in   another  city,  where  the   company  had  anothe#^ 

agent  with  similar  authority  for  that  city  and  vicinity : — 

Hkld:  That  the  companj  was  bound  by  such  policy,  as  he  was  *y^i^ 
ercU  agent  of  the  company,  and  acting  within  the  scope  of  his  authority ;  an^ 
that  the  company  were  estopped  from  setting  up  their  private  inatructioni^ 
to  such  agent  when  they  were  wholly  unknown  to  the  insured  at  the  tinur 
of  taking  the  policy. 

1308.  An  agent  to  subscribe  poUcies  is  notj  merely  in 
virtue  of  such  agency,  autlwrized  to  settle  and. pay  losses  under 
policies  issued  by  himself  as  such  agent.  Such  agent's  authority 
does  not  extend  to  the  adjustment  of  loss,  unless  specially  so 
named. 

1 309.  Where  the  question  was  whether  verbal  permission 
to  the  insured,  by  the  agent,  to  retain  on  sale  certain  powder  on 
hand  at  the  time  of  insurance,  and  additional  insurance  in 
another  company  by  the  same  agent,  were  facts  causing  the 
conditions   of  the  policy   against  the  sale  of  powder,   and 
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;aiii8t  additional  insurance  on  the  goods,  to  fail  as  a  defense 
the  action.  The  court  below  charged  in  the  affirmative,  and 
e  verdict  was  for  the  insured.  But  the  company  sought  to 
jverse  the  judgment  by  contending  that  the  knowledge  of  the 
jeni  was  not  notice  to  the  company  of  the  facts  alleged,  and 
lat  the  agent  could  not  in  such  a  manner  make  new  contracts 
»r  the  company  to  bind  it  by  such  acts.  The  judgment  was 
Ifirmed,  but  by  a  divided  court.  (U.  S.  Supreme  Court, 
Vashington.) 

13  lO.  Special  Agent :  An  agent  appointed  for  a  particu- 
ar  purpose  and  under  limited  power,  cannot  bind  his  principal 
f  he  exceed  that  power. 

AGENT   OF  THE   UXDERWRrTER. 

131 1  •  K  an  agent  of  a  company  neglects  to  incorporate, 
t  an  application  drawn  up  by  himself  for  the  insured,  facts 
'^ential  to  the  validity  of  the  policy,  which  facts  he  had  prom- 
&d  to  insert,  the  company  cannot  set  up  such  omission  for 
^e  purpose  of  defeating  an  action  on  the  policy. 

Where  the  holder  of  a  policy  had  made  a  frank  and  full 
^tement  as  to  his  title,  to  the  company's  agent  when  he  was 
^^tciting  the  insurance ;  and  after  this  statement,  the  agent, 
Baying  "It  made  no  diiference,"  filled  in  inaccurate  answers 
W  the  application  : — 

Hkld  :  That  tlio  company  was  responsible  for  the  action  of  its  agent, 
od  Jiable  for  the  loss.       ^ 

IS13.  A  notice  to  an  agent  of  an  insurance  company,  of 
cts  material  to  a  risk,  is  notice  to  the  company. 

1313.  Where  premises  insured  against  loss  by  fire  have 
en  thoroughly  examined  by  the  agent  of  the  insurers,  it  is 
Qclusive  against  the  company  as  to  whatever  was  apparent. 

1314.  Where  the  policy  contains  the  following  stipula- 

n.   Viz.:     "But  the   company  will  be  responsible  for  the 

Buracy  of  surveys  made  by  its  agents  :  " — 
•J7 
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Held:  That  the  word  "surveys"  most  be  coastraed  to  include  the 
whole  application  when  made  out  bj  the  agent,  and  the  companj  u  pre- 
cluded from  taking  advantage  of  his  inaccuracj  or  omiseion  in  drawing 
the  same,  when  the  facts  have  been  fully  stated  to  him  hj  the  insured. 


WAIVER  BY  AN  AGENT. 

1315.  Held  :  That  an  agent  of  an  insurance  company,  who  is  authoriied 
to  take  risks  and  issue  policies  for  the  companj,  may  tD€Uve  a  condition  in  the 
policy,  to  the  effect  that  any  change  in  the  title  or  possession  of  thepropertj 
insured  shall  reader  the  policy  void.  Where  the  agent,  with  a  full  knowl- 
edge of  the  fact  that  such  a  change  of  title  or  possession  has  occorred, 
recelTes  a  premium  and  issues  a  renewal  receipt,  this  constitutes  a  waiter  of 
such  condition. 

Also :  "  That  an  agent  knows  the  requirements  of  the  company,  and  tlie 
insured  does  not;  and  if  the  application  or  policy  be  defective  upon  a  poiot 
well-known  to  the  agent,  the  company,  and  not  the  insured,  ehouM  be  the 
sufferers/' 

1316«  Held:  "That  no  company  has  a  right  to  select  and  send  oat 
agents  to  solicit  patronage  and  business  for  its  benefit,  and  then  saddle  their 
blunders  upon  customers.  The  insured  is  not  responsible  for  the  blunden 
of  the  agent." 

131 T.  The  recent  insurance  law  of  Maine  : — 

Sec.  18.  Provides  that  a  person  authorized  to  receive  applications  tod 
payments,  shall  be  deemed  agent  of  the  company  in  all  matters  of  iD*^' 
ance  ;  notices  to  such  agent  by  the  assured  are  binding. 

An  itutura nee  agent  is  defined,  by  the  law  of  Michigan  and  other  states, 
to  be  "  any  acknowledged  agent,  surveyor,  or  broker,  or  any  other  person 
or  persons  who  shall  in  any  manner  aid  in  the  transaction  of  the  insortnce 
business  of  any  company." 

AGENT  TO  ACCEPT  SERVICE. 

1318.  Held,  by  the  Supreme  Court  of  Connecticut  :-^ 

That  where  an  insurance  company  has  an  agent  in  another  state,  ^^t* 
whom  service  of  suit  can  be  made,  as  required  by  the  law  of  such  *>^**'  ^ 
cannot  revoke  the  representative  authority  of  such  agent,  there  bein^  ^^ 
other  agent  iu  such  state,  and  thus  prevent  service  while  it  has  contr*^ 
of  insurance  outstanding  there. 

SUB- AGENT. 

1319.  Sub-agent  is  an  agent  of  an  agent;  one  empower^ 
to  take  and  secure  applications  for  the  company,  and  forw^^^ 
the  same  to  an  agent  intrusted  with  policies,  and  compe*^ 
to  make  insurance  and  issue  policies  thereon,  such  applied** 

to  be  subject  to  the  approval  or  rejection  of  such  last-na^^*^ 
agent. 
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An  agent  may  employ  a  suh-agent^  but  cannot,  without  the 
>nsent  of  his  principal,  delegate  his  authority  and  transfer 
is  responsibility  to  another.  If  the  principal  adopt  the  sub* 
jenf,  he  becomes  thereby  the  direct  representative  of  the 
rincipal. 

1330.  A  sub-agent  cannot  take  an  application  from  him- 
jlf  for  an  insurance  on  his  own  property,  so  as  to  bind  the 
3mpany. 

SURVEYOR. 

1331.  Surveyor  is  an  agent  to  solicit  insurance  and  take 
pplications  only. 

An  agent  declared  to  be  ^*  regularly  appointed  an  agent 
nd  surveyor^  and  duly  authorized  to  take  applications  for  in- 
urance,"  and  furnished  with  printed  blanks  therefor,  has,  as 
ncidental  to  such  power,  the  authority  to  make  all  necessary 
explanations  of  the  meaning  and  effect  of  the  terms  employed 
by  the  company  in  their  interrogatories,  and  to  agree  with  the 
applicant  as  to  the  terms  he  shall  employ  to  express  the  facts 
stated  by  him  in  answer  to  the  interrogatories. 

1333.  An  agent  or  surveyor^  authorized  to  take  applica- 

iona  and  receive  the  cash  percentage  thereon,  and  receipt 

>r  the  same  (the  money  to  be  refunded  in  case  of  the  nou- 

pproval  by  the  company),  is  not  thereby  authorized  to  make 

^ntracts  of  insurance,  nor  bind  the  company  to  issue  a  policy, 

or  to  make  any  indorsement  upon  policies. 

Notice  to  such  agent  or  surveyor  is  not  notice  to  the  com- 
any. 

AGENT  OF  THE   INSURED. 

1333.  Insuring  "as  agent"  for  a  particular  person  is 
'^^valent  to  insuring  on  his  account. 

A  concealment  or  misrepresentation  by  an  agent  for  effect- 
*^  insurance,  or  making  a  representation,  is  that  of  the  prin- 
^P^,  and  has  the  same  effect  on  the  policy  as  if  made  by  the 
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1334.  The  instructions  of  a  company  to  an  agent  au- 
thor i  zed  to  receive  and  forward  applications  for  insurance^ 
to  consider  himself  the  agent  of  the  applicant,  does  not  make 
him  such,  unless  the  applicant  chooses  to  recognize  him  as  his 
agent. 

ISftS.  When  a  by-law  of  the  company  declared  that 
^Hhe  agent  taking  the  application  should  be  deemed  the  agent 
of  the  applicant " : — 

Held  :  That  such  by-law  did  not  divest  the  agent  of  his  attributes  m 
agent  of  the  company  when  in  their  employ  soliciting  risks  and  nuJuog 
applications. 

1336.  The  insured  is  responsible  for  the  truth  of  repre- 
sentations in  his  application,  the  signature  and  authority  of  the 
insured's  agent  being  admitted ;  any  evidence  to  show  that  it 
was  not  his  application  would  be  incompetent. 

1337*  An  agent  having  a  general  authority  to  insure  the 
property  of  his  principal,  is  not  thereby  authorized  to  insure  in 
a  mutual  company,  thereby  making  his  principal  a  meinhc^ 
and  an  insurer  of  others. 

AGENTS   OP  BOTH   PARTIES. 

1338.  A  person  may  be  agent  for  either  of  the  parties  ^^ 
the  policy,  or  for  distinct  purposes  for  both. 

1339.  It  is  necessary  to  the  validity  of  a  contract  m^^ 
by  one  acting  as  a(/cnt  for  both  partkSj  that  he  should  be  p^^*^ 
viously  authorized,  or  the  contract  be  subsequently  ratitS-^ 
and  adopted  by  the  principals,  or  that  each  purported  princij?^ 
should  have  given  the  other  party  sufficient  ground  tobeli^^ 
the  person  assuming  to  be  agent  to  have  been  duly  authoriz^ 
as  such. 

1330.  An  agent  for  two  or  more  companies  takes  a  ri^^ 

in  one  of  them,  and  reinsures  in  a  second,  for  which  he  is  al^^ 

agent : — 

Held  :  That  snch  re-insurance  is  not  hinding  upon  such  second  coi^ 
panj  ontil  approved  b^  the  officers  thereof. 
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1331.  An  agent  for  two  companies  took  a  risk  in  one  of 
is  companies,  reinsured  in  the  second,  taking  a  policy  in  his 
wrn  name,  as  agent,  and,  before  approval  or  rejection  by  the 
^mpany,  the  property  burned  : — 

Held  :  That, as  he  was  agent  for  both  parties,  the  contract  was  invalid. 

1 333.  Under  the  stipulation  that  ^^  in  all  cases  the  insured 
rill  be  bound  by  the  application,  for  the  purpose  of  taking 
^hich  the  surveyor  will  be  deemed  the  agent  of  the  applicant 
w  well  as  of  the  company  '': — 

Held:  That  the  sarvejor  taking  the  applicatioi^  was  agent  of  both 
Parties ;  bat,  as  the  application  was  the  act  of  tho  insured,  they  were  affected 
i>7  any  omission  of  the  surveyor. 

1333.  By  the  laws  of  the  State  of  Maine,  an  insurance 
igent  cannot  be  the  "  agent  of  both  parties.'^     The  law  says : — 

•'  Any  application  for  insurance,  or  valuation,  or  description  of  the  prop- 
'^y,  or  of  the  interest  of  the  insured  therein,  if  drawn  by  said  agent,  shall 
'  conclusive  upon  the  company,  but  not  upon  the  insured,  although 
Sned  by  him." 

VOLUNTARY   AGENCY. 

1334.  Volunteer  agency  is  when  the  agent  acts,  not  only 
'ithout  the  authority,  but  without  the  previous  knowledge  of 
■^^  intended  principal. 

One  is  agent  for  another,  for  whom  he  volunteers  to  act 
^'Hhout  any  authority  to  do  so,  when  such  other  recognizes 
^  agency  and  ratifies  his  acts.  A  party  may  ratify  an  act 
Qone  for  him  at  any  time  while  he  might  still  do  the  act  as 
/^cipal,  but  not  afterwards. 

1335.  The  general  maxims  of  voluntary  agency  are : — 
'^That  a  subsequent  ratification  is  equivalent  to  prior  au- 
liority,"  and  "  a  tacit  permission  is  equivalent  to  an  express 
ithority,  and  supersedes  the  necessity  of  a  subsequent  adop- 
ya/^  But  those  only  for  whom  the  insurance  was  intended  can 
came  parties  to  the  contract  by  its  adoption. 

1 S36.  One  may  insure,  in  his  own  name,  the  property  of 
lOiher,  for  the  benefit  of  the  owner,  without  the  latter's  pre- 
yoB  authority  or  sanction ;  and  such  action  will  insure  the 
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interest  of  the  party  intended  to  be  protected,  upon  his  subse- 
quent adoption  of  it,  even  after  a  loss  may  have  occurred. 
Such  are  policies  "for  whom  it  may  concern/' 

1337.  A  voluntary  agent  is  bound  to  act,  not  only  in 
good  faith,  but  with  all  the  prudence  and  skill  that  the  proper 
execution  of  the  trust  assumed  may  require. 

1338.  Where  one  without  order  or  authority  effects  in- 
surance intended  partly  or  wholly  for  another,  in  a  form 
available  to  him  and  applicable  to  his  interest,  such  other  has 
an  election  to  be  a  party  to  such  policy,  or  to  decline  it.  But 
he  will  become  a  party  after  notice^  and  as  such  liable  for  the 
premium,  unless  he  declines  to  be  so  without  unnecessary 
delay  ( 1 233  et  seq.).  A  supposed  principal  cannot  adopt  a 
part  for  his  own  benefit  and  repudiate  the  rest  of  the  supposed 
agency. 

1339.  A  voluntary  agent  must  notify  his  principal  of  Ms 
acts,  with  full  particulars  of  the  contract. 

REVOCATION  OP  AUTHORITY. 

1 340.  The  powers  of  an  agent  may  be  terminated  by  * 
revocation  of  authority,  or  by  its  own  limitation,  express  ^^ 
implied,  or  by  the  death  or  insanity  of  the  principal,  or  insol'^' 
ency  of  the  company.     Such  limitation  is  express,  when  1 1*^ 
authority  covers  a  specific  period  of  time;  it  is  implied  wb^^ 
the  business  is  completed. 

1341.  A  general   authority  may  continue   to  bind 
principal  after  its  actual  revoeation^  if  the  agency  were  kno"^^ 
and  the  revocation  be  wholly  unknown  to  the  party  dealt  ^ 
Avith  the  agent,  without  that  party's  fault. 

1343.    The  revocation  of  the  authority  of  an  agent 
effect  insurance  will  not  defeat  any  agreement  that  he  ni. 
have  made  for  insurance,  though  he  will  cease  to  be  authori^ 
to  bind  his  principal  further. 
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1 3413.  Where  a  policy  was  delivered  by  an  agent  before 
authority  was  revoked,  it  was  held  to  be  valid  and  binding 
the  company,  although  the  insured  had  prior  notice  of  the 
ention  of  the  company  to  revoke  such  authority. 

1 34:4.  A  contract  of  insurance  made  by  an  agent  of  an 
solvent  company  two  days  after  insolvency,  without  knowl- 
ge  of  the  fact  on  his  part,  with  another  company,  was  held 
iralid. 

SUSPENSION   OP  AUTHORFTY  DUBING  WAR. 

1345.  Held  :  "  That,  if  an  agent  is  appointed  for  a  lawful  purpose,  and 
erward  war  breaks  out  between  the  states  of  the  agent  and  tne  principal, 
i  agency  will  continue  during  the  war,  for  the  purpose  of  carrying  out 
)  objects  of  the  agency,  but  no  intercourse  is  allowed  between  the  princi- 
I  and  agent;  and,  if  his  authority  was  not  revoked,  he  might  lawfully 
LI  act  as  agent,  so  far  as  he  could  do  so  without  any  intercourse  with  the 
incipal.  and  without  making  any  new  contracts  between  his  principal  and 
ixens  of  a  state  at  war  with  the  state  of  his  principal.  He  might  lawfully 
»ive  payment  on  a  contract  made  before  the  war.  It  would  be  his  duty 
hold  and  take  care  of  the  property  of  the  principal  in  his  custody.  But, 
yond  this,  he  could  not  lawfully  act." 

THE   PRINCIPAL. 

1346.  The  principal  is  liable  for  the  negligence  or  un- 
allfulness  of  his  agerit  in  the  transacting  of  business  of  the 
fency,  but  he  is  not  liable  for  the  willful  acts  and  wrong- 
>ings  of  such  agent. 

GENERAL   LAWS. 

1347.  .He  who  deals  with  an  agenty  is,  as  a  general  rule, 
'Und  to  ascertain  by  inquiry  the  extent  and  limit  of  the  dele- 
•^ed  authority ;  and  when  this  obligation  exists,  it  is  at  his 
rn  risk  and  peril  that  he  omits  the  inquiry.  He  is  charge- 
^le  with  the  knowledge  he  ought  to  have  possessed,  and  the 
^atract  of  the  agent,  if  he  has  exceeded  his  powers,  is  wholly 
►id. 

1348.  A  mere  agent,  without  possession  or  lien,  has  no 
durable  interest ;  hence,  the  beneficial  owner  cannot  take 
I  vantage  of  an  insurance  effected  by  an  agent,  in  his  own 
*iwc,  under  such  circumstances,  such  contract  being  simply 
>id.    (711.) 
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1349.  A  company  cannot  be  affected  by  any  act  of  an 

agent  not  within  the  scope  of  his  authority.  But  a  company 
cannot  be  discharged  by  private  instructions  to  agents^  the 
insured  being  ignorant  of  such  instructions  at  the  time  of 
making  the  contract.  So  far  as  the  rights  of  a  third  party 
are  concerned,  unless  disclosed,  they  are  inoperative  and  void. 

1330.  No  person  can  act  as  agent  in  a  transaction  in 
which  he  has  an  adverse  interest ;  hence,  an  agcpit  cannot  re- 
ceive an  application  from  himself  and  insure  his  own  property 
under  it,  so  as  to  bind  the  company. 

1331.  Policies  which  are  valid  only  when  countersigned 
by  a  duly  authorized  agent,  must  not  be  signed  by  another 
party  for  him,  even  when  such  party  holds  a  power  of  attorney 
from  the  agent. 

1 3S9.  If  either  party  must  suffer  by  the  mistakes  of  an 
agent,  it  must  be  the  party  whose  agent  he  is. 

1333.  In  a  partnership  agency ,  each  partner  has  all  of 
the  powers  of  the  firm. 


COMMON  CARRIERS. 

13tS4.  It  not  unfrequently  occurs  that  common  carrier 
risks  are  covered  by  insurance,  and  in  case  of  loss  under  such 
contract  it  becomes  important  to  know  the  liabUity  of  the 
carrier  to  ascertain  the  liability  of  the  underwriter.  The 
following  are  the  general  principles  applicable  to  this  class, 
viz.: — 

A  common  carrier ^  as  distinguished  from  a  carrier 
without  hire,  or  a  private  carrier  for  hire,  is  one  making  it  a 
i'egular  business  to  carry  or  transport  persons  or  property  for 
AjrVe,     (706.) 

1336.  Express  companies  are  common  carriers  when  using 
^"  ^ir  own  cars  or  other  means  of  conveyance.     But,  when  the 
Iroad  companies  furnish  the  cars,  crates,  etc.,  for  the  trans- 
tion  of  their  freight,  the  railroad  companies  are  the  car^ 
'Sy  and  the  express  companies  are  held  to  be  the  agents  of 
several,  owners. 

1557.  Held  in  Wisconsin,  Lyon,  J. : — 

Where  a  common  carrier  (in  accordance  with  hie  contract)  conveys 
Is  over  only  a  portion  of  the  route  between  the  points  of  shipment  and 
^^  — ignment,  and  holds  them  for  delivery  to  some  connecting  carrier,  the 
^^'■^^r  is  the  owner's  or  consignee's  agent  to  receive  the  delivery.  (Schnei- 
j^^^^_^.  Evans,  25  VVis.,  241);  and  the  liability  of  the  former  as  a  common 
Xi^^^^  continues  until  the  goods  are  ready  for  delivery  to  such  agent,  and 
-^iks  had  a  reasonable  time  to  take  them  away. 

1558.  If  a  common  carrier  unite  with  his  business  of 
^^^er  that  of  warehousonan  at  either  termination  of  his  route, 

*^  may  receive  goods  as  a  tvarehousemany  to  hold  them  imtil 
™  services  as  carrier  commence ;  in  which  event  his  respon- 
ft^Uity  is  that  of  warehouseman  only,  requiring  only  ordi- 
nary diligence  in  the  care  of  the  property.  But,  if  he  accept 
tb^  goods  for  transportation,  he  at  once  assumes  the  respon- 
ijbility  of  carrier. 
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1 339.  A  common  carrier  is  responsible  as  insurer  of  the 
goods  intrusted  to  him  for  transportation,  from  the  time  of 
receiving  until  delivery  of  them  to  the  consignee  at  the  place 
of  destination,  against  injury  or  loss,  unless  it  be  occasioned 
by  "  the  act  of  God ''  or  "  of  the  jyuhlic  enemy  j''  even  though 
no  actual  negligence  exist. 

^^ By  the  act  of  God^^  denotes  natural  accidents,  such  as 
lightning,  earthquake,  and  tempest,  and  not  accidents  arising 
from  the  fault  of  man,  with  or  without  negligence. 

1360.  ^^Puhlic  enemies.'^  Losses  caused  by  "ewemies 
of  the  country "  embrace  such  as  may  be  caused  by  acts  of 
warfare  committed  against  carriers  by  states  or  their  citizens 
with  which  the  country  may  be  at  war,  and  by  pirates  on  the 
high  seas.  Thieves,  robbers,  insurgents,  and  rioters  are  not 
included  among  ^^  public  enemiesP 

1361.  Diligenck:    He  is  bound  to  use  diligence ^  and 
permit  no  unnecessary  delay  in  the  transportation  of  goods 
intrusted  to  his  care.     Nor  can  he  avail  himself  of  the  excep- 
tions to  his  liability  which  the  law  has  created,  unless  he  is' 
free  from  negligence  and  fault  himself. 

1363.  Negligence,  as  a  common  carrier : — 

Held:  That  a  common  carrier  cannot  by  contract  relieve  himself  from 
liability  for  the  loss  of  goods  delivered  to  him  for  transportation,  which  has 
been  occasioned  by  his  own  negligence  or  that  of  his  agents  or  servants,  or 
where  such  negligence  has  in  any  degree  contributed  to  the  loss  ;  that  it 
matters  not  what  degree  of  negligence  has  thus  occasioned  or  contributed 
to  the  loss.  A  carrier  can  no  more  stipulate  for  a  slight  degree  of  negli- 
gence than  he  can  for  gross  negligence. 

PASSENGER  CARRIER. 

1 363.  In  respect  to  the  baggage  of  a  passenger,  a  cowi- 
mon  carrier  assumes  the  same  duty  and  responsibility  as  a 
carrier  of  goods.  He  is  an  insurer  of  their  safe  carriage  and 
delivery  at  the  end  of  the  route. 

1 364.  If  a  common  carrier  of  passengers  and  of  goods 
and  merchandise  have  reasonable  grounds  for  refusing  to  re- 
ceive and  carry  persons  applying  for  passage,  and  their  bag- 
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gage  and  other  property^  he  is  boand  to  insist  at  the  time 
apon  such  ground^  if  desirous  of  avoiding  responsibility.  If, 
not  thus  insisting,  he  receives  the  passengers  and  their  bag- 
gage and  other  property,  his  liability  is  the  same  as  though 
no  ground  for  refusal  existed. 

1 363.  To  render  a  passenger  carrier  liable  for  baggage, 
it  must  be  delivered  to  such  carrier  or  his  servant  or  agent  for 
receiving  it,  with  proper  notice  of  the  purpose. 

If  the  passenger  retains  the  baggage  voluntarily  and  as- 
sumes the  care  of  it,  the  carrier  will  not  be  responsible  for 
any  loss  of  it. 

The  placing  of  baggage  in  a  state-room  on  board  of  a 
steamboat,  duly  assigned  to  the  passenger,  and  from  which  it 
may  be  stolen,  will  not  relieve  the  carrier  from  responsibility. 

Held  :  That  it  is  not  a  ground  for  limiting  the  responsibility  of  a  com- 
mon carrier,  when  no  interference  is  attempted  with  his  control  of  the  prop- 
erty carried,  that  the  owner  of  the  property  accompanies  it  and  keeps  a  watch- 
ful look-out  for  its  safety. 

1366.  The  passenger  must  call  for  his  baggage  at  the 
•end  of  the  route,  within  a  reasonable  time,  or  the  responsibility 
of  the  carrier  ceases. 

Where  baggage  thus  left  was  removed  to  a  baggage-room, 
where  it  remained  several  hours,  when  it  was  accidentally 
destroyed  by  fire.     Held  :  To  be  the  owner's  loss. 

1 367.  Held  :  Wliere  a  railroad  company  receives  for  transportation,  in 
cars  which  accompany  its  passenger-trains,  property  of  a  passenger  other  thnn 
Aw  baggage y  in  relation  to  which  no  fraud  or  concealment  is  practiced  or 
attempted  upon  its  employees,  it  assumes  with  reference  to  the  property  the 
liability  of  a  common  carrier  of  merchandise. 

BAGGAGE. 

1368.  Baggage  is  held  to  be  such  articles  of  necessity 
and  personal  convenience  as  are  usually  carried  by  travelers, 
limited  to  such  things,  in  quantity,  quality,  kind,  and  value, 
as  might  be  reasonably  supposed  to  be  carried  in  a  trunk  or 
valise. 

It  embraces  such  articles  of  apparel,  ornamental  and  the 
like,  as  may  be  in  daily  use  by  travelers  for  convenience, 
comfort,  or  for  recreation,  as  fishing  or  hunting  implements. 
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This  term  has  been  held  to  include  jewelry  carried  as  bag- 
gagCj  and  which  formed  a  part  of  female  attire,  the  plaintiff 
being  on  a  jouniey  with  his  family. 

A  watch  carried  in  one's  trunk,  books  for  reading  or 
amusement,  a  harness-maker's  tools  to  the  value  of  ten  dol- 
lars, and  a  rifle,  have  all  been  held  as  baggage. 

It  has  been  held  not  to  include  specie  beyond  what  the 
traveler  might  fairly  expect  to  require  for  his  expenses  and 
necessary  purchases  for  himself  and  family,  including  the 
replenishing  of  wardrobe,  and  calculating  for  such  contin- 
gencies of  sickness  or  accident  as  might  not  be  considered 
altogether  improbable.     (1370.) 

1369.  Merchandise  J  carried  in  a  tnmk  as  baggage  ^  with- 
out the  knowledge  of  the  carrier,  is  not  protected  as  baggage, 
(1367.) 

In  Ohio,  carpenter^ s  tools  to  the  value  o{  fifty  doUarSj  carried 
in  a  trunk,  found  by  the  jury  to  be  the  reasonable  tools  of  a 
carpenter,  were  held  to  be  baggage. 

In  the  same  state  it  was  further  held  that  a  watch  worth 
ninety-five  dollars  was  baggage  ;  and  the  traveler's  trunk  was 
a  proper  place  to  carry  it. 

Surgical  instruments,  in  the  case  of  a  surgeon  in  the  army  traveling 
with  troops,  constitute  part  of  his  baggage. 

1370.  In  New  York  it  was  held  that  the  term  baggage 
does  not  properly  include  money  in  an  ordinary  traveling 
trunk ;  nor  any  article  usually  carried  about  the  person. 

In  Illinois,  a  pair  of  duelling-pistolsy  and  a  pocJcei-pistoly  in 
a  carpet  bag,  were  held  to  be  baggage. 

In  Tennessee,  a  silver  watch  worth  about  thirty-five  doU 
larSy  also  medicines,  hand-cuffs,  locks,  etc.,  worth  about 
twenty  dollarSj  were  held  not  to  be  baggage. 

If  a  passenger  retains  his  baggage,  or  any  portion  of  it, 
on  his  person  or  in  his  own  hands,  or  within  his  sight,  instead 
of  delivering  it  to  the  carrier  or  his  servant,  the  carrier  is 
not  liable  as  carrier  for  any  loss  or  damage  thereto.     (1385.) 
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^  RAILWAY  COMPANIES 

AS  COMMON  CARRISRfl. 

13T1.  Held,  in  Illinois:  "  That  railroads  are  regarded  an  common  ear- 
Tiers  resting  under  a  duty  to  transport  each  articles  as  may  be  delivered  to 
them  in  the  course  of  their  business,  and  their  liability  commences  when 
the  goods  are  delivered  to  their  agents  authorized  to  receive  them/* 

The  obligations  and  liabilities  of  a  common  carrier  are  not 
dependent  upon  contract,  though  they  may  be  modified  and 
limited  by  contract ;  they  are  imposed  by  the  law,  from  the 
public  nature  of  his  employment. 

The  liabUity  of  a  common  carrier  of  goods  and  merchandise 

attaches  when  the  property  passes,  with  his  assent,  into  his 

possession,  and  is  not  affected  by  the  carriage  in  which  it  is 

transported,  or  the  fact  that   the  carriage  is  loaded  by  the 

owner.     The  common  carrier  is  an  insurer  of  the  property 

carried,  and  upon  him  the  duty  rests  to  see  that  the  packing 

and  conveyance  are  such  as  to  secure  its  safety. 

137il,  When  Liability  Ceasks.— Held :  "That,  the  liability  of  the 
common  carrier  commencing  with  the  receipt  of  the  goods,  it  necessarily 
continues  until  they  are  delivered  by  him  at  their  place  of  destination, 
where  the  owner  or  consignee  is  bound  to  be  present  and  receive  them,  and 
pay  the  freight  if  it  has  not  been  previously  paid  ;  and  if  he  is  not  present 
to  receive  tlie  goods,  they  can  be  placed  in  a  safe  and  sufficient  warehouse, 
when  the  liabuity  of  the  carrier  ceases  and  that  of  the  warehouseman  com- 
mences.   (1375.) 

1373.  Extent  of  Lubility;  The  receipt  of  goods  by 
common  carriers  is  all  that  is  necessary  to  fix  their  liabdityj 
so  that  if  a  parcel  be  delivered  to  a  railroad  company  marked 
for  any  place  off  their  route,  and  they  receive  it  to  carry,  they 
are  bound  by  this  nde  of  the  common  law,  if  the  parcel  be  lost, 
to  account  to  the  owner  for  its  value  ;  the  contract  of  the  ship- 
per is  with  the  owner  in  whose  custody  he  placed  the  parcel. 

(isar.) 

Removal  of  Liability. — Held  :  "  A  common  carrier  can- 
not remove  or  lessen  his  liability  by  a  general  notice." 

Freight  oveb  Different  Railroads.— Held  :  "  That  consignees  of 
goods  by  railroads  are  not  required,  in  case  of  loss  or  damage,  to  look  for 
lemoneration  to  any  other  party  than  the  one  to  which  they  delivered  the 
goods/ 
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Bbmoyal  of  Common  Liw  Liabilitt. — Hisld:  "That  the  receiving 
company  can  at  the  outset  relieve  itself  from  its  common  law  liabilitv  bj  a 
special  and  definite  agreement."  * 

13T4.  Nbolioencb.— Held  :  "  That  it  v^as  the  dntj  of  the  company 
to  provide  reasonably  safe  depot  buildings  in  which  freight  and  property 
transported  over  its  road  might  be  securely  stored  when  convenience  and 
necessity  required  that  soch  property  shonld  be  placed  in  store.'* 

AS   A  WAREHOUSEMAN. 

1375*  Negligence  as  a  WAREHOUSEaLAN.— Held :  "That  the  court 
below  properly  instructed  the  jury,  if  the  depot  was  burned  by  reason  of 
the  spontaneous  combustion  of  wool-waste  stored  therein,  and  by  the  exer- 
cise of  that  care  and  caution  which  ordinarily  prudent  men  exercise  in  the 
care  of  their  own  pro|)erty,  the  servants  in  charge  of  the  depot  would  have 
discovered  such  dangerous  article,  and  so  stored  it  that,  in  case  of  spontane- 
ous combustion,  it  would  not  have  endangered  the  entire  contents  of  the 
building ;  and  if  they  failed  so  to  do,  the  defendants  were  chargeable  with 
negligence  as  warehousemen." 

1370.  Liabilitt  AS  Warehouseman. — Held:  "That  the  companj, 
as  a  warehouseman,  was  liable  for  all  damages  caused  to  the  wool  by  the 
want  of  ordinary  care  and  diligence  in  storing  and  keeping  it." 

The  court  said  further  : — 

"  We  know  of  no  reason  in  law  or  public  policy  which  requires  any 
other  or  different  rule  of  liability  to  be  applied  to  raUroad  eompanUs,  tchen 
acting  as  icarekoutfemen,  than  is  generally  attached  to  that  character  of  bail- 
ments.    Warehoutiemen  are  responsible  for  ordinary  care  and  diligence  in 
the  discliarge  of  the  dutic^s  incident  to  the  business  in  which  they  are  en- 
gaged, and  the  railroad  company  was  bound  to  exercise  the  same  degree  of 
diligence.    If  the  company  is  unwilling  to  assume  that  responsibility,  it 
should,  when  the  transit  is  ended,  deposit  the  property  in  the  warehouse  of 
a  third  party/'    (1354.) 

It  was  held,  further :  **  That  a  railway  company  might  be  liable  upon 
the  same  lot  of  wool,  as  to  a  pK)rtion,  as  carrier,  and,  as  to  the  rest,  might 
be  Uable  only  as  a  warehousetnan" 

1377.  Where  a  railway  company  placed  goods  in  one  of 
its  warehouses  located  so  as  to  be  liable  to  be  reached — and 
was  reached,  by  an  extraordinary  rise  of  a  neighboring  river, 
by  which  means  the  goods  were  damaged  :  — 

Held  :  "  That  the  company  was  liable  on  the  gpround  that  it  was  negli 
genee  to  place  goods  in  the  warehouse,  although  it  was  believed  safe."  The 
court  further  said :  *'  If,  by  the  carrier's  negligence,  property  committed  to 
him  is  brought  under  the  operation  of  natural  causes  that  work  its  detrac- 
tion, or  is  exposed  to  such  loss,  he  is  responsible/' 

1378.  Delay:  In  the  United  States  Court  the  jury  in 
the  case  of  Charles  W.  Marsh  against  the  Michigan  Central 
Railroad  Company  returned  a  verdict  of  $2,550.70  for  the 
plaintiff,  to  pay  for  goods  delayed  in  transportation,  and  thu8 
meeting  with  destruction  by  the  burning .  of  the  defendant's 
warehouse  at  Detroit. 
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PARTIsTERSHIP. 

1379.  In  the  adjustment  of  losses  it  not  unfrequently  he- 
mes important  to  know  who  are  and  who  are  not  partners  in 
Merest  as  claimants.  The  following  will  sufficiently  illustrate 
is  point  to  enable  the  adjuster  to  judge  of  the  nature  of  the 
terest  of  the  claimants  as  a  firm,  or  as  individuals,  under 
e  stipulations  of  the  policy  : — 

1380.  The  essential  feature  of  Sk  partnership  is  a  community  of  interest 
the  profits  and  losses  of  the  business. 

1881.  Partners  Ate  ostensible:  those  whose  names  appear  as  mem- 
rs  of  the  firm,  and  who  are  such  in  reality. 

138d.  Or,  NOMINAL :  those  who  are  ostensibly  partners,  but  who  have 
>  interest  in  the  firm  or  business. 

1383.  Or,  DORMANT :  those  whose  names  do  not  appear  in  the  firm  or 
8  business  transactions. 

1384.  One  who  is  entitled  to  one-third  of  the  profits  of  a 
osiness,  as  profits^  is  a  partner ^  authorized  to  bind  the  firm 
^  to  a  third  party ;  and  he  is  personally  liable  to  third  parties 
^  its  indebtedness,  though  he  may  contribute  to  the  joint 
^d  only  his  personal  services. 

1385.  One  engaged  as  a  clerk  or  agent  may  receive  as 
^^^pensation  for  services  thirty-three  and  one-third  per  cent. 
■^^  profits  as  a  basis  of  salary  ;  but  he  is  not  a  partner y  nor 
-ble  to  third  parties  for  partnership  indebtedness. 

1586.  The  acts  and  contracts  of  one  partner ,  fairly  within 
^  usual  business  of  the  firm,  are  treated  in  law  as  the  acts 
'^contracts  of  the  firm.  The  authority  of  each  partner ^  in 
^^  respect,  is  very  broad,  each  being  considered  the  agent 

^e  other  or  others. 

1587.  K  partner y  as  such,  has  an  insurable  interest  in 
'^  entire  stock;  and  has  a  right  to  insure  his  partners' 
^"^rest  as  well  as  his  own. 
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The  interest  of  each  parUier  in  the  assets  of  the  finn  is 
not  a  title  to  any  aliquot  part,  as  a  half  or  a  fourth.  Each 
partner  J  being  liable  in  solido  for  the  engagements  of  the  part- 
nersliip,  has  a  right,  termed  his  equity,  to  have  the  firm  assets 
applied  first  to  the  payment  of  the  firm  debts — an  equity 
through  the  instrumentality  of  which  the  partnership  creditors 
have  a  priority  over  separate  creditors,  to  be  paid  out  of  the 
partnership  funds. 

The  interest  of  a  partner j  therefore,  is  only  such  a  propor- 
tion of  the  capital  and  profits  as,  by  the  original  articles  or 
agreement,  he  may  be  entitled  to  receive  after  all  of  the  debts 
are  paid  and  the  affairs  of  the  concern  liquidated  and  wound 
up ;  hence,  each  partner  has  an  insurable  interest  in  the 
entire  stock,  and  on  receipt  of  payment  for  a  loss  on  insur- 
ance he  must  account  therefor  to  the  partnership. 

1388.  Mr.  Phillips  says: — 

*'  The  only  question  on  which  the  authorities  do  not  seem  to  be  proper- 
ly in  accord  is  as  to  whether  the  names  of  all  the  partners  most  be  inserted 
in  the  policy,  or  it  must  expressly  insure  the  entire  interest  of  the  partner 
ship." 

1389.  Although  each  ^ar^^ier  has  a  right  to  insure  part- 
nership property  in  the  name  and  on  account  of  the  firm,  yet, 
where  the  insurance  is  expressed  to  be  on  his  sole  account,  it 
must  be  limited  in  its  application  to  his  individual  share. 

1390.  Where  parties  have  insured  their  joint  interest, 
and  before  loss  thereon  one  sells  his  interest  to  the  other,  it  is 
such  an  alienation  as  defeats  the  policy.     (1094.) 

1391.  The  Supreme  Court  of  New  York  has  decided 
that  as  the  statute  makes  the  use  of  the  word  ^*  Co.,''  in  a  firm 
name  where  there  is  no  partner  to  represent  it,  a  misdemea- 
nor, contnicts  made  in  such  firm  name  are  void. 

1393.  Policies  are  sometimes  written  with  the  phrase 
'^  as  now  constituted y'^^  representing  that,  while  the  old  firm 
name  is  retained,  some  one  or  more  of  the  parties  may  have 
retired.  Under  this  phrase  the  parties  actually  constituting 
the  firm  at  the  time  of  the  insurance  are  the  parties  covered 
by  the  policy. 
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1393.  The  words  verbaly  paroly  and  aral  are  very  fre- 
lently,  though  erroneously,  used  as  synonymous  terms. 
heir  Uffal  significations  are  as  follows,  viz. : — 

1394.  Verbal:  Expressed  tn  irorc^f,  whether  written  or  spoken.    It 
inaccurate  to  distinguish  verhai  from  written^  as  contracts  are  equally 

fhal,  whether  the  wo^s  are  written  or  spoken. 

1395.  Parol:  J?y  tr<>rrf«,  including  verbal,  oral,  Sind.  toritten,  without 
bL    Parol  evidence  is  evidence  verbally  delivered  by  a  witness. 

1396.  Oral:  By  word  of  mouth ;  spoken,  not  written. 

Verbal  and  oral  contracts  are  simple  contracts,  or  contracts  not  of  spe- 
.Ity  or  record. 

WriUen  contracts  are  those  evidenced  by  writing.  The  only  distinction 
-^vreen  verbal  and  toritten  contracts  is  in  the  mo<.e  of  proof. 

1397.  Whether  a  valid  contract  of  insurance  can  be 
^de  in  this  country,  except  in  writing,  is  not  definitely  set- 
d.  In  Ohio,  Georgia,  and  Louisiana,  such  contracts  are 
],iured  to  be  in  writing ;  in  New  York  and  Alabama,  parol 
"^tracts  are  valid.     (113). 

1398.  A  cotitract  cannot  exist  partly  in  writing  and  partly 
'  parol. 

The  principles  governing  parol  agreements  may  be  stated 
*  follows :  and  the  distinction  between  an  agreement,  before 
^d  after  the  issuing  of  the  policy,  should  be  carefully  noted. 

BEFORE  THE   ISSUING   OF  THE   POLICY. 

1399.  If  made  by  an  agent,  it  must  be  within  his  au- 
firity,  in  order  to  bind  liis  principals. 

1400.  Agreements  for  insurance^  like  other  contracts,  re- 
lire  the  mutual  assent  of  the  parties ;  and  remain  in  force 
ttil  such  a  policy  as  is  agreed  for  is  made  out,  or  the  claim 

^  it  has  been  waived. 
23 
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1401.  A  party  is  not  legally  bound  to  the  full  extent  of 
all  the  ordinary  risks,  by  an  agreement  to  make  a  policy^  the 
same  being  executory  on  both  sides,  without  some  memoranda 
signed  by  him  to  that  effect.     (1408.) 

1403.  An  offer  to  insure  does  not  constitute  or  creates 
contract ;  and  may  be  withdrawn  at  any  time  before  accept- 
ance. 

A  written  offer  by  the  insurers,  of  terms  on  which  they 
will  insure,  where  the  subject,  risk,  and  terms  are  adequately 
specified,  becomes  binding  on  the  dispatch  of  an  acceptance, 
provided  such  acceptance  reaches  them  prior  to  a  letter 
countermanding  it,  and  within  a  reasonable  time,  or  within 
the  time  prescribed. 

1403.  K  parol  acceptance  of  a  written  contract  for  in- 
surance is  a  binding  contract,  in  the  absence  of  any  statute 
requiring  such  contracts  to  be  in  writing. 

1404.  An  agreetnent  to  insure  is  binding  upon  the  un- 
derwriter; but  an  acceptance  of  the  offer  as  niailcy  without 
any  change,  must  be  signified,  with  a  tender  of  the  premium, 
within  a  reasonable  time,  if  such  time  be  not  limited  by  the 
agreement  J  or  the  agreement  will  be  considered  void. 

Any  qualification  of,  or  departure  from  the  terms  of  the 
agreement  by  the  acceptor,  or  any  conditional  or  contingent 
acceptance,  will  annul  the  contract. 

A  mere  determination,  or  determination  without  action, 
can  never  be  an  acceptance.  ' 

A  merely  executory  oral  agreement  for  a  policy,  so  long  ^ 
nothing  is  done  on  either  side  towards  executing  it,  will  not 
be  binding.  But  where  the  premium  has  been  paid,  and  the 
oral  agreement  has  been  in  all  respects  executed  by  the  appli' 
cant,  it  will  amount  to  conclusive  evidence,  by  admission  of 
the  underwriters,  of  the  constructive  delivery  of  a  policy  con- 
taining the  usual  provisions,  and  that  the  same  is  in  their 
office  subject  to  the  order  of  the  insured,  and  will  preclude 
any  proof  to  the  contrary  on  their  part.     (946.) 
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14:OtS,  A  court  of  equity  will  enforce  a  contract  to  make 
a  policy  of  insurance,  and  treat  that  which  was  agreed  to  be 
done  as  if  actually  done.  The  same  court  may  compel  the 
delivery  of  a  policy  agreed  and  contracted  for  either  before 
or  after  a  loss,  and  may  enforce  payment  of  loss  under  such  a 
contract  before  the  delivery  of  the  policy.     (941.) 

1406,  The  plaintiff  applied  to  the  agent  of  the  defend- 
ants for  an  insurance  on  his  house,  and  the  agent  agreed  to 
insure  it  for  a  certain  sum,  which  sum  plaintiff  immediately 
paid  to  agent.  The  agent  promised  to  give  the  policy  to  the 
plaintiff  in  a  few  hours,  but  it  was  never  delivered.  During 
the  term  for  which  the  insurance  was  agreed  upon,  the  house 
was  burned.  Action  was  brought  for  recovery  of  the  insurance : 

Held:  That  the  parol corUract  for  insurance  upon  complainant's  house 
was  valid,  and  could  be  enforced  without  a  policy  ;  that  the  failure  to  issue 
a  poHcj  by  the  company  after  the  payment  of  the  premium  could  not  be 
taken  advantage  of  by  it  in  a  court  of  equity ;  that  the  action  of  the  com- 
pany's local  agent  amounted  to  a  waiver  of  the  provisions  in  the  policy  as 
to  strict  proofs  and  suit  within  one  year. 

1407.  In  cases  where  verbal  contracts  to  insure  have 
been  held  binding,  such  contracts  contemplated  the  issuing  of 
a  policy ;  hence,  the  agreement  may  be  called  a  contract  to 
issue  a  policy,  rather  than  a  contract  of  insurance.  Such  an 
agreement  is,  in  fact,  a  contract  that  a  policy  of  insurance 
shall  be  made  according  to  the  form  in  ordinary  use  by  the 
agent^s  company,  unless  otherwise  specified  in  the  agreement. 

Verbal  agreements  to  insure  upon  certain  terms  and  con- 
ditions, prior  to  the  issuing  and  acceptance  of  the  policy,  are 
held  to  be  waived  unless  inserted  in  the  contract. 

1408.  A  meniaraiidum  that  a  subject  "is  insured,"  or 
"  shall  stand  insured,"  or  shall  be  "  held  binding,"  means  that 
it  is  insured,  or  shall  be  so,  according  to  the  ordinary  form  of 
policy  used  in  the  office  where  the  memorandum  is  made. 

LABEL. 

1409.  Where  a  memorandum  of  the  agreement  is  made 
and  entered  upon  the  books  of  a  company,  in  which  the  ma- 
terial parts  of  the  policy  are  inserted,  and  signed  by  both 
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parties^  it  is  termed  a  label.     And  where  the  policy  is  am- 
biguous^ reference  is  made  to  the  label  to  make  it  clear. 

14  lO.  The  usual  condition  of  a  written  policy  stipulating 
for  a  payment  of  premium,  forms  no  part  of  a  parol  agreemenij 
unless  expressly  adopted  by  the  parties. 

1411.  Where  the  act  of  incorporation  of  a  company 
declared  that  ^^  all  the  conditions  of  policies  issued  by  said 
company  shall  be  written  on  the  face  thereof.^^  One  of  the 
by-laws  is,  that  the  president  "shall  sign  all  policies  or  other 
contracts  by  which  the  company  are  bound."  Again,  another 
rule  provides  that  "  every  proposal  for  insurance  shall  be  by 
written  application,  signed  by  the  applicant  or  his  agent/' 
It  was  alleged  that  a  verbal  contract  to  insure  had  been  made 
by  the  company.  Held,  and  affirmed  upon  appeal,  by  the 
►Superior  Court  of  Missouri: — 

That  *'  it  was  a  well  settled  rule  that  a  corporate  bodj  can  act  only  in 
the  manner  prescribed  by  its  act  of  incorporation." 

The  provisions  of  the  policy  were  satisfactory  and  conclusive  to  the 
court,  and  there  could,  in  this  case,  be  no  valid  or  binding  contract  by  jxi^ 

1413.  On  the  other  hand,  it  has  been — 

Held  :  "  That  a  provision  in  a  charter  requiring  that '  all  policies  wd 
contracts  of  insurance  shall  be  subscribed  by  the  president/  relates  only  to 
an  executed  insurance,  and  does  not  abridge  the  common  law  rigbt  to 
make  an  oral  executory  contract  for  insurance." 


AD   INTERIM  RECEIPT. 

1413.  It  is  customary  in  England,  on  making  a  prop^^* 
for  insurance,  to  deposit  the  premium  or  some  portion  of  i*>  ^^ 
satisfy  the  provisional  bargain,  and  what  is  termed  a  "  dej^^* 
receipt f  or  protection  note''  is  given,  holding  him  secure  n^^" 
his  proposal  is  accepted  or  rejected  by  the  company.  Tw* 
receipt  is  usually  for  the  term  of  twenty-eight  days. 

An  insurance  was  taken  (and  the  premium  therefor  pW" 
and  receipt  given  therefor),  subject  to  the  approval  of  tie 
company,  to  be  certified  within  twenty -one  days.  If  approved, 
the  policy  was  to  be  delivered ;  if  not  approved,  the  money 
was  to  be  returned,  less  the  premium  for  the  time  insured. 
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HeIjD  :  Not  to  be  an  absolute  insarance  for  twentj-one  days  certain ;  ^ 

bat  that  the  company  might  within  that  period  reject  the  risk  and  give 
notice  of  such  rejection,  after  which  their  liability  would  cease  upon  return 
of  the  unearned  premium. 

Bhiding  ofrishSj  by  an  agent,  until  the  wish  of  the  com-       ^ 
pany  can  be  ascertained,  is  governed  by  the  same  principle. 

1414.  A  policy  contained  the  following  clause:  "The 

msurance  in  this  application  is  to  take  effect  when  approved 

by ,  the  general  agent." 

Held  :  That  the  contract  was  binding  until  a  return  of  the  premium 
note  and  a  cancellation  of  the  policy. 

AFTER  THE   ISSUING   OF  THE   POLICY. 

141  tS.  When  the  policy  has  been  executed  and  accepted, 

any  subsequent  oral  or  ]}arol  agreement  by  the  agent,  to  change 

or  alter  any  of  the  conditions  or  stipulations  of  the  contract, 

is  null  and  void  tintil  indorsed  upon  the  policy  and  duly  signed 

by  the  agent,  in  accordance  with  the  conditions  of  the  policy, 

which  conditions  must  control  all  agreements,  oral  or  parolj 

connected  with  such  policy  subsequent  to  its  subscription  and 

acceptance  by  the  insured.     Such  agreements^  when  made, 

ctan  only  be  construed  to  signify  the  willingness  of  the  agent 

to  make  such  indorsement  upon  the  policy,  if  presented  for 

tliat  purpose^  and  nothing  more. 

1416.  Held:  The  rule  "  that  wntten  agrf^ments,  nnamhiguous  in 
tlieir  terms,  are  not  to  be  varied  or  ejt})laifted  ^  parol,  is  so  old.  so  weH 
Established,  and  so  consonant  with  reaton,  that  it  may  be  regarded  as 
ixiflexible." 

1417.  The  removal  of  certain  insured  property  to  a  new 

Location  without   the   consent  of  the   insurer   or   his   agent 

Uaving  been  Jirst  indorsed  upon  the  policy,  which  made  such 

indorsement  of  consent  a  condition  precedent  to  any  change, 

Will  avoid  the  policy  from  and  after  such  removal.     Nor  will 

f>arol  evideme  be  admissible  to  show  a  2>^^ol  agreement  by  the 

a^ent  that  such  property  should  remain  covered  by  the  policy 

a.t  the  new  location. 


EVIDENCE. 


AS  TO  PROOF  OP  LOSS. 

1418.  A  statement  of  the  insured,  in  a  claim  for  losS; 
with  affidavit  attached,  is  not  admissible  as  conclusive  evidence 
of  the  amount  of  loss.  , 

Affidavit  J  aiccount  of  loss,  and  other  preliminary  proofe, 
are  evidence  that  the  requirements  of  the  policy  have  been 
complied  with  in  that  respect ;  but  are  not  admissible  as  to 
the  amount  of  loss.  Such  affidavit,  however,  estops  claimant 
from  denying,  in  a  subsequent  suit,  any  of  the  material  facts 
therein  stated. 

1419.  Fraud:  When  the  intent  to  defraud  is  charged, 
the  policy  is  the  best  evidence  for  the  insurer  to  show  that 
the  property  was  insured ;  and  the  records  of  the  company 
are  not  evidence,  without  previous  notice  to  the  insured  to 
produce  the  policy- 

1430,  When  the  books  were  mostly  burned,  and  those 
unburned  were  unreadable,  and  the  insured  swore  that  thetf 
sales  for  the  year  preceding  the  fire  were  about  $120,00^) 
and  that  the  value  of  stock  on  hand,  at  the  time  of  the  fi^' 
amoimted  to  $65,000  cost  value  : — 

Held  :  that  the  defendants  (insurers)  could  introduce  the  eyideo^i^ 

witneeoes  in  the  same  city,  **  engaged  in  the  same  business  as  the  plain^^  ||^ 

and  whose  annual  sales  were  equally  as  large ;  that  grocery  meithan^^^ 

that  city,  for  the  past  bIx  years,  have  not  carried,  or  had  on  hand  ai     -^^ 

time,  more  than  one-fifth  of  their  annual  aggr^ate  of  sales ;  ax^  that  ^ 

was  the  case  on  the  day  the  fire  occurred.*'    ( 1945*) 

^^  of 

1431,  Held,  also :  "  That  no  witness  can  be  a^ked  what  the  couT^^  or 
trade  is  in  reference  to  this  particular  business.  This  would  be  opini<'^^']ie 
hearsay.  He  can  only  be  allowed  to  tell  his  personal  experience  oi»  ^:^T^ 
subject  about  which  he  is  called  to  testify.  It  is  only  through  the  ^^^^^  00 
gated  testimony  of  all  the  witnespes  that  the  fact  can  be  proved,  whi^*^  ^^i 
connects  itself  with  the  plaintiff's  business  as  to  require  from  hii^ 


answer." 
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1433.  Hbld  :  That,  "  as  a  rule,  witnesses  mast  state  facts,  and  not 
draw  conclueions,  or  five  opinions/'  *'  That  cases  where  opinions  of 
witnesses  were  allowable  constitute  exceptions  to  the  general  rule."  That 
"  on  questions  of  value,  a  witness  must  often  be  permitted  to  testify  to  an 
opinion  a^  to  value ;  but  the  witness  most  be  shown  competent  to  speak 
upon  the  subject.  He  must  have  dealt  in,  or  have  some  knowledge  of  the 
article  concerning  which  he  speaks/' 

EXPERTS. 
1433.  Experts  are  **  persons  instructed  by  experience/' 

In  regard  to  the  admissibility  of  the  testimony  of  under- 
writers, policy-brokers,  and  others  skilled  in  the  business  of 
insurance,  as  to  their  opinions  of  the  materiality  of  represent- 
ations or  concealment,  the  authorities  are  conflicting.  The 
weight  of  authority,  however,  is  in  favor  of  the  admission  of 
such  evidence,  upon  the  admitted  and  well-known  maxim, 
"  euique  in  sua  arte  credendum  estJ^ 

Chancellor  Kent  says  : — 

'*  Both  the  weight  of  authority,  and  the  manifest  reason  of  the  thing, 
are  in  favor  of  the  admission  of  the  evidence/' 

Judge  DuER  says  : — 

"  It  is  a  mistake  to  suppose  that,  on  such  a  question,  all  persons  of 
ordinary  understanding,  when  the  facts  are  asc(;rtaincd,  are  competent  to 
draw  the  proper  inferences  from  known  facts ;  this  is  the  proper  office  of 
professional  skill  and  tact,  which  are  only  acquired  by  previous  study  and 
experience/' 

It  is  held  in   Ohio  that  such  evidence  is  proper,  and 

further : — 

"  That '  it  is  not  true,  as  a  legal  proposition,  that  no  one  but  an  expert 
can  give  an  opinion  to  a  jury/  From  the  very  necessity  of  the  case,  testi- 
mony must  occasionally  be  a  compound  of  fact  and  opinion/' 

The  general  rule  as  to,  the  admission  of  evidence  of  this 
character,  is  that  the  opinions  of  experts  are  admissible  when 
the  subject-matter  of  inquiry  "  so  far  partakes  of  the  nature 
of  a  science  as  to  require  a  course  of  previous  study  to 
acquire  a  knowledge  of  it."  And  then,  only  when  necessary 
for  the  enlightenment  of  the  jury  upon  some  particular  point. 

Professor  Greenleaf  says : — 

'*  On  questions  of  science,  skill,  or  trade,  or  others  of  the  like  kind, 
penons  of  skill,  sometimes  called  ** experts"  may  not  only  testify  to  Uuztg, 
but  axe  permitted  to  give  their  opinions  in  evidence/' 


^^ 


0 


PAROL   EVIDENCE. 

V        1434.  Parol  evidence  is  that   delivered  verbally  by  a 
witness. 

1435.  Judge  Thompson  says : — 

"  There  is  no  rule  of  law  better  settled,  or  more  salntarj  in  its  applica- 
tion to  contracts,  tlian  that  which  precludes  the  admission  of  parol  etidenee 
to  contradict  or  substantially  vary  the  legal  import  of  a  written  agreement." 

1436.  The  true  meaning  of  the  rule  excluding  paro?  evi- 
dence is,  that  such  evidence  shall  never  be  received  to  show 
that  the  intentions  of  the  parties  were  directly  opposite  to  that 
which  their  language  expresses,  or  substantially  different  from 
any  meaning  that  the  words  they  have  used,  upon  any  con- 
struction, will  admit  or  convey, 

WHEN   NOT  ADMISSIBLE. 

1437.  The  stipulations  implied  by  the  language  of  the 
policy  of  insurance  are  as  much  a  part  of  the  instrument  as 
any  of  its  express  provisions,  and  cannot  be  countervailed  by 
proof  of  oral  agreements^  understandings,  notices,  or  represent- 
ations between  the  parties,  since  this  would  be  adding  to  or 
subtracting  from  the  contract. 

Parol  evidence  of  consent  to  a  non-compliance  with  an  ex- 
press stipulation  is  held  inadmissible. 

The  subsequent  oral  admissions  of  one  party  are  not  per- 
mitted to  be  proved  by  the  other  to  contradict  the  written 
contract,  as  that  would  give  them  the  same  effect  as  if  inserted 
in  the  contract. 

Nor  is  parol  evidence  competent  to  show  a  verbal  agrcemeni 
to  make  any  change  in  the  conditions  of  a  policy,  as  no  such 
agreement  could  be  binding  unless  assented  to  hy  the  insurers 
in  the  manner  indicated  in  such  conditions. 
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Parol  evidence  is  not  admissible  to  vary  or  explain  the 
terms  of  a  policy  or  an  application,  when  the  latter  has  been 
made  a  warranty y  and  there  is  no  ambiguity  in  either. 

Nor  can  that  which  is  a  warranty  in  a  policy  of  insurance 
by  its  termS;  be  shown,  by  parol  evidence j  to  have  been  inserted 
by  mistake. 

Nor  is  it  admissible  to  vary  the  terms  of  a  written  con- 
tract, or  to  show  what  risks  were  intended  to  be  covered  and 
protected  by  the  contract.  Or,  to  show  that  other  interests 
were  meant  to  be  covered ;  or,  that  other  p'ersons  were  inter- 
ested in  the  subject  insured — whether  offered  by  the  insured 
to  enlarge,  or  by  the  underwriter  to  diminish,  the  amount  of 
recovery.  Such  evidence  is  not  explanatory,  but  repugnant 
and  contradictory. 

WHEN   ADMISSIBLE. 

1438.  Farol  evidence  may  be  received,  not  to  vary  the 
legal  contract,  but  to  explain  the  true  meaning  of  the  policy,  ^ 

in  the  following  cases,  viz. : —  J^ft/f^ 

First,  Relating  to  mercantile  vmge,  BO*a8  to  ascertain  the  sense  and  un- 
derstanding of  the  parties  by  their  contracts,  which  are  made  with  reference 
to  such  fUtige  or  custom,  which  usage  or  custom  then  becomes  a  part  of  the 
contract,  and  maj  not  improperly  be  considered  the  lano  of  the  contract. 
*'  Such  proof,"  says  Justice  Story,  "  is  always  to  be  admitted  with  cautious 
reluctance,  and  to  be  watched  with  scrupulous  jealousy." 

Second,  To  fix  the  application  of  general  or  indeterminate  words;  show- 
ing the  words  to  be  interpreted  to  have  been  used  by  the  parties  in  a  dis- 
tinct and  peeuUar  sense,  as  when  particular  words  may,  with  equal  propri- 
ety, be  understood  in  two  different  senses,  and  the  context  fails  to  determine 
which  ought  to  be  adopted.  In  such  cases  the  evidence  is  merely  explana- 
tory. 

Third,  Relating  to  the  representations  of  the  insured,  and  to  correct 
errors  of  description,  by  showing  the  identity  of  the  subject  to  which  it 
relates. 

Fourth,  To  remove  latent  ambiguity^  and  enable  the  court  to  understand 
and  enforce  the  contract. 

JPyth,  As  to  the  extent  of  the  interest  of  the  insured,  if  it  does  not  con- 
tradict the  terms  of  the  policy  itself. 

Sixth,  To  explain  technical  terms,  or  words  peculiar  to  some  trade  or 
basinesa — terms  of  art,  science,  mechanics,  and  the  like. 


LEVY. 

1439,  Where  a  stipulation  of  the  policy  requires  notice 
of  an  incumbrance  or  Jevy  made  upon  the  property  insured, 
such  notice  is  a  suhstantive  and  material  part  of  the  contract. 

1430,  Where  the  stipulation  is  that  the  policy  shaD 
cease  upon  property  insured,  "  should  it  be  Icvkd  on  or  taken 
into  custody  under  an  execution  or  other  proceeding  at  law  or 
equity,"  it  is  held  to  be  valid ;  btit  does  not  apply  to  a  wrong- 
ful levy  made  upon  the  property  insured  as  that  of  another 
party. 

1431.  After  a  notice  of  a  lien  against  his  property  has 
been  given  by  the  insured,  as  required  by  the  policy,  to  the 
insurers,  their  consent  to  stand  as  insurers  would  be  implied, 
if  there  was  no  dissent. 

1433.  Held  :  *'  That  a  stipulation  of  the  policy, '  that  the  inanrance 
by  this  policy  shall  cease  from  the  time  the  property  hereby  insured  shall 
be  levied  upon  or  taken  in  possession  or  custody,  under  an  execution  or 
other  proceeding  at  law  or  in  equity/  referred  to  executions  subsequent  to 
the  is8uing  of  the  policy ;  and  the  fact  that  the  property  was  under  execu- 
tion at  tlie  time  of  the  insurance,  and  continued  until  the  time  of  the  fire, 
did  not  affect  the  right  of  the  assured." 

1433.  Where  insured  property  burned  while  in  the  cus- 
tody  and  possession  of  the  sheriffs  though  on  the  premises  of 
the  insured,  Held  :  That  the  insured  was  entitled  to  recover. 

A  mere  notice  of  levy  by  the  officer  charged  therewith,  to 
the  insured,  at  their  store,  without  taking  the  property  into 
custody,  though  good  as  a  levy,  will  not  avoid  the  policy. 

1434.  A  person  having  acquired  a  title  to  property  by 
levy  of  execution,  the  debtor  is  not  entitled  to  the  proceeds  of 
the  policy  in  case  of  loss. 
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GARNISHEE, 

OR  TBUBTEB  PROCESS. 

1435.  Garnishee  J  as  connected  with  the  insurance  con- 
tract, is  the  same  as  at  common  law  process.  The  principal 
points  are  as  follows  : — 

An  unadjusted  or  unliquidated  claim  for  loss  upon  a  policy 
of  insurance  against  fire  is  subject  to  attachment  in  the  hands 
of  the  insurer. 

1436.  "  Where  a  policy  has  been  assigned  after  loss,  in  order  to  gar- 
niihee  the  insurer,  notice  mast  be  given  in  season  to  enable  such  insurer  to 
show  such  an  assignment  in  his  answer,  in  case  of  suit,  or  before  j  udgment 
is  obtained.  But,  having  received  such  notice,  if  the  insurer  neglect  to 
show  it  in  defense,  he  cannot  resist  a  subsequent  claim  of  an  assignee  ;  but, 
having  shown  such  notice  of  assignment,  he  cannot  be  charged  ABganiishceJ* 

1437.  Any  assignment  of  the  claim  bj  the  insured,  after 
service  of  the  (/arnishee  upon  the  insurer,  does  not  affect  the 
Attachment  or  relieve  the  insurer  from  liability  under  it. 


PREMIUM   RESERVES. 


1438.  Insuratice  reserves  may  be  divided  into  two 
classes,  viz. :  re^insurance  fund  and  surplus. 

RE-IXSURANCE   FUND. 

1439.  Re-insurance  fuml  is  simply  such  sum  set  aside  as 
would  be  necessary  to  repay  so  much  of  the  premiums  received 
in  advance  of  the  risk  assumed  as  have  not  already  been  earned 
by  carrying  the  risks,  and  only  affects  the  solvency  of  the 
company  as  regards  its  creditors  and  policy-holders.  It  has 
been  most  appropriately  said  that : — 

**  A  company  does  not  grow  stronger  by  the  mere  accumiilaUoa  of 
funds  which  belong  and  must  ultimately  be  paid  to  its  creditors.  Nor  is  ft 
company  possessed  of  many  millions  of  assets,  but  which  owes,  for  claims 
incurred  and  for  obligations  assumed,  three  fourths  or  nine-tenths  of  the 
whole  amount,  so  strong  as  a  company  with  fewer  assets,  of  which  bat  one- 
quarter  may  be  demanded  by  any  one  except  its  own  stockholders,  even  i* 
the  concern  should  close  its  affairs  and  retire  from  business  at  once/' 

Hence,  a  company  able  to  pay  its  debts  and  purchase  re- 
insurance, is,  so  far,  solvent ;  though  it  may  be  at  the  expense 
of  capital  instead  of  surplus  that  such  re^insurance  was  pur^ 
chased,  thus  impairing  such  capital  in  proportion  to  the  defi* 
ciency  that  may  be  thus  incurred. 

1440.  Several  elements  enter  into  the  computation  of 
the  proportions  of  re-insurance  fund  to  premium  receipts — 
among  the  most  important  of  which  are  the  duration  or  i^rm 
of  insurance ;  the  rate  and  the  amount  of  business  and  its  dis- 
tribution throughout  the  year. 

The  terms  or  duration  for  which  insurance  is  taken  are  long- 
term — periods  beyond  one  year — annual^  and  short-term — 
periods  less  than  one  year — and  these  vary  with  companies ; 
some  doing  a  strictly  dwelling-house  business — ^mainly  long^ 
term  policies^    others  making  their  chief  business  on  risks 
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where  annual  rates  prevail^  as  in  towns  and  smaller  cities ; 
vhile  others  again,  in  our  larger  cities  especially,  transact  a 
arge  majority  of  their  business  at  short  rates. 

14141.  Rates  are  not  always  uniform.  Taking  the  annual 
"•ate  as  a  basis,  long-tenn  rates  fall  below  the  average,  while 
ihort  rates  are  quite  as  largely  in  excess  of  such  average,  and 
;hesc  again  vary  with  the  companies  in  different  localities. 

The  amount  of  business  done  mmt  be  uniform  throughout 
the  year  to  warrant  an  average  of  six  months.  Should  the 
business  have  fallen  off  toward  the  close  of  the  year,  the  pro 
rata  of  reserve  would  be  proportionally  reduced  (1448). 
But  should  there  be  a  marked  increase  toward  the  end  of  the 
jrear — as  has  been  the  case  with  most  of  the  leading  companies 
rince  the  Chicago  fire,  many  of  them  having  received  more 
premiums  from  October,  '71,  to  January,  '72,  than  during  the 
entire  remaining  portion  of  the  year — then  the  ratio  of  reserve 
should  be  proportionally  higher.     (1449.) 

1443.  As  fire  insurance  has  no  ^*  mortality  tables ''  to 
furnish  the  requisite  data  as  to  the  several  elements  entering 
into  the  consideration  oi premium  reserves j  the  fixing  an  ade- 
quate, uniform  pro  rata  of  unearned  premiums  becomes  vexata 
qu<BstiOj  to  be  solved  only  by  the  prolonged  operation  of  a 
seriatim  pro  rata  calculation  of  each  separate  policy,  or  upon 
the  broad  principle  of  average. 

1443.  Inasmuch  as  an  approximate  accuracy  only  is 
held  to  be  necessary,  the  average  system  has  been  adopted 
generally  by  companies  and  state  insurance  departments ;  and 
it  is  assumed  as  the  basis  of  computation  that  the  majority  of 
fire  risks  in  stock  companies  are  for  one  year;  that  short-term 
insurances,  with  larger  rates,  are  about  counterbalanced  by 
the  long-term  risks  at  lesser  rates,  so  that  the  average  duration 
of  all  risks  may  be  estimated  at  oyie  year.  And  it  is  further 
assumed  that  the  business  done  and  the  rates  charged  are  uni' 
form  throughout  the  year,  which  will  indicate  six  nwnthSj  or 
fifty  per  cent.y  as  the  pro  rata  of  the  tmexpired  annual  business 


446  PREMIUM   RESERVES. 

of  any  given  company,  which  must  be  set  aside  as  unearned 
premiums  for  the  year.  It  also  presupposes  that  the  jadf^pnent 
of  the  companies  and  agents  in  apportioning  the  premiom  to 
the  hazard  is  absolutely  correct,  and  the  measure  perfect, 
and  that  the  risks  of  any  company  on  hand  at  the  time  are 
sufficiently  numerous  and  separated  to  afford  a  fair  general 
average  for  the  year. 

In  marine  and  inland  insurance  the  entire  premium  is  held 
to  be  unearned  until  the  termination  of  the  risk,  because  the 
most,  if  not  all  of  the  premiums  are  in  notes,  payable  on 
or  after  the  expiration  of  the  policy — a  practice  which  does 
not  obtain  in  fire  insurance. 

1444.  In  the  charters  granted  by  Pennsylvania  and 
Massachusetts  in  1 794-1800,  it  was  provided : — 

"  That  the  moneys  and  notes  received  for  premiums  on  risks  outstand- 
ing and  undetermined  at  the  time  of  making  any  dividend,  should  fui  be 
considered  as  a  part  of  the  profits  of  the  corporation." 

And  such  is  the  law  of  Massachusetts  at  the  present  day, 
being  equivalent  to  a  premium  reserve  of  ^'  one  himdred  per 
cent.''     ^Vhen  estimates  arc  made  for  the  insurance  depart- 
ment, without  reference  to  a  dividend,  the  companies  of  thftt 
state  are  permitted  to  compute  the  reserve  slI  fifty  per  cent. 

1443.  In  the  State  of  New  York,  at  one  time,  a^^remm^'* 
reserve  of  forty  per  cent,  was  made  obligatory ;  but,  by  a  subaa^ 
quent  statute,  a  reserve  of  ^^  fifty  per  cent,  of  the  premiums  o^ 
all  unexpired  risks  having  one  year  or  less  to  run,  and  a  pr^ 
rata  of  the  premiums  on  all  policies  having  more  than  a  year  t^ 
rwiy^  was  required  to  be  set  aside  before  a  dividend  could  b^ 
declared  upon  the  annual  business. 

The  result  of  calculations  on  the  basis  of  this  law  has  beef^ 
found  by  observation  to  average  about  forty  per  cefit.  on  tht? 
premiums  received  upon  long-term,  annual,  and  short-rate  in^ 
surances,  in  a  given  year. 

The  average  ratio  of  reserves^  now  adopted  by  companies^ 
ranges  from  forty  to  fifty  per  cent,  of  the  premiums.     A  com^ 
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pany  will  occasionally  be  found  which  has  taken  the  pains  to 
make  a  detailed  calculation  of  each  policy ;  but  such  instances 
are  of  rare  occurrence. 

1446.  At  the  recent  adjourned  session  of  the  National 
Insurance  Convention,  held  in  New  York  in  October,  1871, 
the  New  York  rule  for  premium  reserves  was  adopted  with  the 
proviso,  that  *^in  no  case  should  such  reserve  be  less  than 
forty  per  cent,  of  the  annual  premiums." 

1447,  In  the  Insurance  Monitor,  vol.  xx.,  p.  221,  is 
to  be  found  a  very  interesting  article  by  Mr.  Hine,  upon  the 
subject  of  *^  Reserves  for  1872,"  illustrated  by  tables,  exhibit- 
ing the  operation  of  the  law  requiring  fifty  per  cent,  of  the 
annual  premium  to  be  set  aside  as  a  re-insurance  fund,  under 
two  phases,  viz. :  firstj  where  the  larger  amount  of  the  business 
of  the  year  was  done  in  the  first  quarter  ;  and  secondly^  where 
the  bulk  of  the  premium  was  received  during  the  last  three 
months  of  the  year,  as  was  the  case  at  Chicago  in  1871. 

The  following  excerpts  are  made  as  pertinent  to  the  sub- 
ject under  consideration,  viz  : — 

1448,  First.  Where  the  bulk  of  the  premiums  were 
received  in  the  first  quarter  of  the  year;  supposing  each 
company  to  have  written  one  thousand  policies  at  $10  premi- 
um each,  for  each  of  the  last  nine  months,  and  ten  thousand 
for  each  of  the  first  throe  months. 

The  result  would  be  as  follows : — 

Policies. 

January 10,000  at  $10, 

February 10,000  '• 

March 10,000  " 

April 1.000  " 

May 1,000  ** 

June 1,000  "' 

July 1,000 

August 1,000 

September 1,000 

October 1,000  " 

November 1,000  " 

December 1,000  •« 

89,000  1890,000  $110,000 


tt 


Re-insnr- 

Prcmiamg. 

ance. 

$100,000.    1-twelftb, 

$8,383 

100,000.    2 

«< 

lt),6($7 

100,000,    8 

« 

25,000 

10,000,    4 

i< 

8,883 

10,000,    5 

*t 

4,167 

10,000,    « 

tt 

5,000 

10,000,    7 

it 

5,883 

10,000,    8 

« 

6,667 

10,000,    9 

tt 

7,500 

10,000, 10 

tt 

8.888 

10,000, 11 

t* 

9,167 

10,000, 12 

ct 

10,000 
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**  We  find  that  $110,000  is  the  true  re-iMuranee  UabiUty  of  thecompanj 
whose  basiness  is  represented  in  the  above  table,  and  that,  however  unjust 
the  state  requirement  may  be  which  charges  it  with  $195,000 — a  sum  mors 
than  77  per  cent,  greater  than  the  true  one — ^its  real  prosperity  will  not  be 
disturbed  by  the  technical  requirements  of  the  department ;  because  in  one, 
two,  and  three  months  the  bulk  of  its  risks  will  expiiie  and  thenceforth  pro- 
duce no  losses ;  so  that  the  money  assumed  by  tne  fifty  per  cent,  role  to 
have  been  necessary  to  meet  expected  losses,  not  having  been  required,  wiD 
remain  in  the  treasury  an  unquestioned  source  of  profit." 

1449.  On  the  other  hand,  a  company  which,  writing 
usually  1,000  policies  per  month,  should  in  October,  Novem- 
ber, and  December  write  10,000  per  month  instead  of  1,000, 
would  present  the  foUowing  result,  viz, : — 

Be-Inflor- 
Polidee.  Premioms.  ance. 


Januarv 1,000  at  $10,      $10,000,    l-twelfth, 

February 1,000  "  10,000,    2  "  1.667 

March 1,000  "  10.000,    3  "  2,500 

April 1,000  "  10.000,    4  "  8,338 

May 1,000  "  10,000,   5  •'  4,167 

June 1,000  "  10,000,    6  "  5,000 

Julv 1,000  "  10,000,    7  •'  5,838 

August 1,000  "  10.000,   8  "  6,667 

September 1,000  "  10,000,   9  "  7,500 

October 10,000  "  100,000,10  *'  83,333 

November 10,000  "  100,000,11  "  91.667 

December 10,000  "  100,000,12  "  100,000 


89,000  $390,000  $312,500 

"  So  we  find  that  $312,500  is  the  true  reinsurance  liability  of  the  com- 
pany whose  business  is  represented  in  this  table  ;  and  that,  although 
$195,000  will  meet  the  technical  requirement  of  the  department,  it  will  not 
meet  the  inexorable  law  of  the  business ;  which  must  (if  it  is  to  be  con- 
ducted upon  a  basis  of  safety)  proceed  as  if  a  sum  ^xty  per  cent,  greater  tAoA 
the  law  requires  as  its  reinsurance  fund  had  been  chafed  up/* 

1450.  In  the  Fourth  Annual  Report  of  Mr.  Payne,  In- 
surance Commissioner  of  Maine,  we  find  the  following  very 
pertinent  treatment  of  this  subject.     He  says  : — 

"  A  more  just  and  safer  rule  would  seem  to  require  that  all  piemiumf 
should  be  pledged  to  the  protection  of  the  policy  during  its  entire  existence, 
as  the  risk  is  a  unit  and  the  premium  is  equally  so.  There  can  be  but  one 
destruction  of  the  insured  property,  and  no  part  of  the  premium  can  be  said 
to  be  earned  until  the  hazard  of  that  destruction  is  entirely  past.  The  man 
who  has  a  wager  upon  a  future  event,  as  a  closely  contested  election  or  a 
race,  can  hardly  be  more  boastful  as  the  goal  is  approached  ;  it  is  only  as  it 
is  successfully  readied  that  the  prize  is  won.  It  has  been  justly  remarked, 
that  the  contract  of  insurance  is  but  a  '  bet '  in  which  the  insurer  wagers  a 
hundred  to  one,  more  or  less,  that  there  will  be  no  fire.  The  stockholder 
could  with  no  propriety  give  up  half '  the  stakes '  at  any  point  in  the  strife. 
If  by  escape  of  time  the  policy  grew  less  in  amount,  like  the  gross  expenses 
of  a  man's  support  for  lite,  this  might  justify  a  surrender  of  a  part  of  the 
security  ;  but  while  the  whole  liability  remains,  the  liabilitj  of  paying  for 
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\j  I088  which  may  happen  during  the  term,  the  security  ihoald  remain 
Qimpaired.  A  creditor  can  hardly  be  asked  with  any  justice  to  relinquish 
r  reduce  his  security  merely  because  pay-day  is  approacliing.  There  is  in 
iality  no  distinction  in  principle  in  this  respect  between  fire  and  marine 
sks.  where  in  the  latter  case  the  rule  now  contended  for  has  been  uni- 
»rmly  adopted,  and  With  the  happiest  results." 

BOOK   RATE. 

1451.  What  is  technically  known  as  the  ^^book  rate^^ 
f  a  company,  is  the  amount  that  its  assets  would  net  to  the 
tock-holders  upon  closing  business  on  a  given  day,  and  return* 
ag  its  capital  to  the  subscribers  pro-rata.  The  "  rate  ^'  is 
yxmd  by  dividing  the  amount  of  the  capital  into  the  sum  of 
be  net  assets,  thus  : — 

Capital,  $500,000.    Net  assets,  |570,000 :    rate,  1.14 
500,000.      '*        "         490,000:       "       98 

But,  inasmuch  as  the  net  assets,  shown  by  the  ordinary 
nnual  statements  of  the  companies,  would  be  liable  to  con- 
iderable  shrinkage  upon  actually  closing  up  business^  such 
^  book  rates  "  must  be  taken  with  some  allowance. 

SURPLUS. 

14tS3«  Insurance  reserve  is  another  name  for  surplus  of 

ssetB  over  and  above  all  liabilities,  including  the  cost  of  re- 

rumrance.      It   is   an   indication    of  solvency   and   financial 

oundness,  and  furnishes  a  fund  from  which  not  only  to  meet 

urrent  losses  and  expenses,   but  to  provide  more  or  less 

mply,  in  addition,  for  oft-recurring  fire  epidemics,  without 

renching  upon  capital,  and  thus  weakening  the  financial  abil- 

ty  to  withstand  any  sudden  and  unexpected  demand,  such  as 

hat  arising  from  the  recent  heavy  losses  at  Chicago,  by  which 

lumbers  of  companies,  ranking  among  the  soundest  in  the 

ountry,  and  seemingly  possessed  of  ample  reserves,  were 

ither  severely  crippled  or  absolutely  swept  out  of  existence 

Q  a  day.     It  is   in   view   of  this,    and  similar   calamities, 

hat  the  question  of  adequate  reserves  assumes  an  importance 

ind  a  magnitude  not  heretofore  accorded  to  it,  and  which  will 

lol  be  ignored. 
29 
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1433.  The  law  of  Massachusetts,  requiring  all  of  the 
premium  to  be  reserred  until  the  expiration  of  the  policy, 
comes  nearer  to  the  point  than  the  law  of  New  York,  requir- 
ing but  an  annual  average  reserve  oi  forty  per  cent.  ;  but  even 
that  fails  to  meet  the  exigencies  of  the  case  at  all  times. 
What  seems  to  be  needed  is  not  only  reserves  out  of  ««- 
earned  premiums j  hut  reserves  out  of  earned  premiumSj  set 
aside  especially  to  meet  contingencies. 

1454.  The  National  Convention  of  Insurance  State 
Officials^  in  addition  to  the  adoption  of  the  New  York  law  for 
premium  reserves j  also  adopted  the  following,  being  a  first  step 
forward  toward  a,  permanent  reserve  fundy  viz. : — 

"  Rewlved :  That,  in  addition  to  the  fire  insurance  reserve  fond  aboTe* 
named,  it  is  deemed  to  be  prudent  and  wise  that  fire  companies  should,  as 
rapidly  as  practicable,  accumulate  an  extra  reserve  fund.  To  provide  this 
extra  re-insurance  fund,  in  addition  to  that  designated  bj  law,  it  is  recom- 
mended that  no  dividend  greater  than  ten  per  cent,  for  any  one  year  shill 
be  made  upon  the  full  cash  capital,  until  after  the  re-insorance  fund  is 
equal  to  the  whole  amount  of  premiums  received  on  all  unexpired  fire 
risks.'' 

1433.  Commenting  upon  this  action  of  the  Convention, 
a  writer  in  the  Americati  Exchange  and  Review  says  : — 

"  Here  the  convention  was  brought  fairly  to  face  Chicago.  It  very 
placidly  met  the  new  and  enlarged  probabilities  of  the  fire  system  with  the 
old  ex|)edients  which  had  just  left  bankrupt  company  on  company.  The 
maximum  dividend  named  amounts  simply  to  a  greater  annual  equalisation 
in  the  dividend  percentage,  and  the  old  unearned  premium  reservations  rest 
upon  the  exploded  theory  that  the  annual  fire  premium  is  always  equal  to 
the  annual  riek,  instead  of  being,  as  it  bhould  be,  an  annual  allotment  of 
contribution  towards  the  result  of  years.  What  is  wanted  is  reserves  out 
of  the  premium  on  expired  risks — to  set  aside  yearly,  say  ten  per  cent,  of  the 
gross  earned  premium  receipts,  to  constitute  a  fund  aocomolating  at  thtte 
per  cent,  compound  interest — the  remainder  of  the  earnings  for  stock  divi- 
oends— and  the  fund  not  to  be  drawn  on,  if  avoidable,  ontil  fifty  per  cent 
of  the  capital  is  exhausted.  We  mean  not  practically  drawn  on,  whatever 
may  be  apparently  otherwise  under  technical  impairment  of  capital.  This 
would  be  some  guaranty  against  inadequate  premium  when  the  conserva- 
tive influence  of  Chicago  is  over.  With  such  a  growth  of  security  the 
question  whether  fire  insurance  in  the  United  States  is  really  practicable 
can  be  answered  in  the  affirmative  ;  otherwise,  some  fature  convention, 
instead  of  writing  its  laws,  may  have  to  write  its  epitaph." 

1436.  A  somewhat  similar  plan  has  been  proposed  as  an 
amendment  to  the  charter  of  one  of  the  largest  Hartford  fire 
companies^  viz. : — 


k 
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"  That  no  more  than  eight  per  cent,  ^x  annum  shall  be  diyided  upon 
the  capital  stock ;  that  all  earnings  above  that  sum  shall  be  carried  to  the 
aoooont  of  surplus;  and  that  on  this  surplus  no  more  than  four  x>er  cent. 
I>er  annum  shall  ever  be  divided.'' 

1457.  One  thing  is  certain,  in  the  light  of  recent  ex- 
perience,  and  that  is,  that  some  method  of  securhig  strong 
reserves  to  meet  coming  disaster — which  may  be  thus  prepared 
for  and  disconnted  in  advance — is  absolutely  necessary  ;  the 
sooner  this  method  is  found  and  adopted,  the  better  for  all 
concerned.     (340.) 

1458.  K there  was  any  lesson  more  potent  than  another, 
taught  by  the  Chicago  experience,  it  was  the  advantages  of  a 
large  surplus.  The  smaller  companies— with  their  smaller 
lines — which  survived  the  shock,  found  in  it  their  salvation  ; 
and  the  larger  companies,  with  their  handsome  surplus^  found 
these  accumulations  of  years  the  evidence  of  their  safety, 
and,  in  the  calm  consciousness  of  complete  ability  to  meet  their 
largest  losses,  they  rested  securely. 


CLASSIFICATION  OF  HAZARDS: 


AS  INDICATING  THE   COST   OF   INSURANCE. 

1459.  The  subject  of"  classification  of  fire  hazardsj^ 
with  a  view  to  obtain  reliable  data  as  to  the  c^t  of  imurance^ 
so  as  to  be  competent  "  to  adjust  rates  of  premium  to  the  variom 
classes  of  risks,  as  the  history  of  each  class  might  demand," 
has  long  occupied  the  attention  of  fire  underwriters  of  both 
continents.  But  now,  after  the  lapse  of  more  than  two  hun- 
dred years — with  exceptional  instances,  among  some  of  the 
leading  companies  of  the  country,  which,  thus  far,  have  been 
careful  not  to  contribute  anything  to  the  general  stock  of 
knowledge  upon  the  subject — in  the  language  of  the  veiy 
able  report  of  the  chairman  of  the  Executive  Committee  of  the 
National  Board  of  Fire  Underwriters,  D.  A.  Heald,  Esq.:— 

1460.  *'  We  may  safely  say  thai  we  have  no  data  from  which  weciB 
determine  the  actual  cost  of  a  single  class  of  ri^ks  for  a  period  often  jetn; 
we  may  approximate  to  a  rate  on  8r>me  of  the  safer  classes,  bat,  as  a  whole, 
the  business  is  absolutely  without  that  chart  of  experience  furnished  only 
by  combineil  results,  carefully  noted  and  preserved.  Indied,  whenever 
statistics  have  been  obtained,  they  have  been  so  limited  as  to  prove  of  little 
value  to  the  individual,  and  of  no  value  to  the  common  interest,  from  the 
want  of  aggregation  and  publicity.  Such  a  state  of  affairs  should  exist 
no  longer ;  underwriters  should  by  some  means  ascertain  and  know  the 
average  cost  of  the  principal  classes  of  fire  risks." 

The  same  eloquent  gentleman^  in  another  similar  report,  no 
less  eloquently  says  : — 

1461.  "  No  man  can  safely  underwrite  a  single  risk,  while  he  m^T 
write  a  thousand  with  a  profit  at  a  rate  based  on  the  average  loae  on  & 
thousand  risks  of  like  character ;  neither  can  he  fix  an  adequate  i*te  of 
premium  to  a  single  risk,  while  he  may,  in  the  light  of  experieoce,  fix  ^ 
proper  rate  to  a  thousand.  The  law  of  average  prevails  to  a  ^ondenj" 
degree  in  many  departments,  subject  to  the  wildest  caprices  of  chaoce  i^ 
its  individual  members.  Nothing  but  the  winds  and  the  waves  can  he 
more  capricious  and  uncertain  than  human  life  in  the  individual  man ;  7^ 
life  itself,  in  the  aggregate,  presents  an  average  as  certain  as  the  simp^^ 
proposition  in  mathematics.  The  average  life  of  a  thousand  men  pree^''. 
a  mathematical  certainty,  and  a  thousand  risks  on  property,  snbjtfCt  oOv 
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HdejitcU  destroetion  hj  fire,  shoald  present  an  equal  certainty  for  cal- 
in^  the  premium.  The  object  of  this  organization  is  to  bring  face  to 
the  practical  underwriters  of  the  country,  with  all  their  individual 
rience,  and  combine  the  same  into  a  certain  and  reliable  basis  for  the 
■e  conduct  of  the  business.  Whatever  actual  knowledge  of  this  law 
have  been  obtained  by  the  older  and  more  studious  observers,  has 
tr  been  kept  as  a  precious  secret,  never  to  be  divulged,  or  has  died  with 
•oflsessor,  and  gone  down  to  oblivion  with  the  lost  arts  of  other  days. 
set,  little  or  no  reliable  data,  or  results  of  former  years,  have  been 
cted  or  preserved  for  our  benefit  or  guidance.  We  can  haidly  estimate 
"alae  of  a  system^of  classification  and  statistics  of  a  dozen  of  our  largest 
Minies,  for  the  past  fifteen  or  twenty  years.'' 

1463.  The  Hon.  Elizur  Wright,  in  his  report  as  in- 
mce  commissioner  in  Massachusetts  for  186 1 ^  says  very 

7-— 

"  The  prosperity  of  all  fire  insurance  companies  depends  very  much  on 

"      of  the  " 


owledge  of  what  is  the  average  value  of  the  risk  of  each  species  or  class 
erty,  and  this  can  only  1^  approximated  by  the  widest  and  most 
statistical  inquiry.    No  such  inquiry  has  ever  been  instituted  in 


roperty,  and  this  can  only  be  approximated  by  the  widest  and  most 

fuf  statistical  inquiry.    No 

country,  to  our  knowledge.    In  this  country  it  is  certain  it  has  not 


Our  countrymen  must  have  gone  into  the  business  with  no  better 
t  than  the  experience  of  companies  in  other  countries,  and  a  sort  of 
instinct  teaching  them  that  a  carpenter's  shop  or  a  livery  stable  ex- 
d  to  ignited  cigar-stumps,  and  other  incendiary  missiles,  must  be 
ral  times  more  luizardous  than  a  well-kept  dwelling-house." 

1463.  A  volume  might  be  filled  with  similar  extracts 
n  "high  authorities^'  in  fire  xmderwriting,  theorizing  upon 
subject  of  cldssification  of  hazards  as  the  basis  of  all 
rect  rating.  But^  unfortunately^  the  matter  has  been  por- 
ted to  stop  with  the  acknowledgment  of  its  absolute  neces- 
'j  and  no  combined  effort  has  ever  been  made  to  establish 
h  a  system  of  uniform  classification  as  would  meet  the  wants 
he  profession,  although  abundant  material  therefor  is  to  be 
od  in  the  possession  of  every  office  in  the  country,  fully 
a],  if  not  superior  in  range  and  breadth  of  average  to  the 
ch  vaunted  "  life  tables,"  which  are  just  as  many  simple 
:s  as  the  number  of  years  in  the  duration  of  life  ;  and  all 
ierately  healthy  persons  of  the  satne  age  are  charged  the 
\e  rate  for  insurance — though  one  life  at  sixty  may  be  a 
erior  risk  to  another  Ki  fifty — and  this  without  reference  to 
snding  circumstances  of  occupation,  diet,  or  habits  of  the 
»Iicant,  or  the  conditions  or  surroundings  of  his  residence. 
s  questions  propoxmded,  and   the   medical   examinations 
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madc^  are  not  to  fix  a  rate — that  being  already  fixed  and 
dependent  solely  upon  age — ^but  simply  to  decide  whether  the 
candidate  will  "  fit  "  the  standard  of  his  years.  Knot,  heiB 
rejected ;  there  is  no  elasticity  in  the  rating. 

1464.  A  parallel  case  in  fire  underwriting  would  be  to 
select  the  best  risks  of  each  class,  fix  a  standard  rate  upon 
them,  and  then  reject  all  that  did  not,  in  all  essential  particu- 
lars, come  up  to  the  requirements  of  the  class,  or  to  accept 
the  alternative  of  a  second-class  risk  at  first-class  prices; 
whereas,  the  practice  is  to  recognize  the  standard  rate  as  a 
basis  to  which  additions  are  to  be  made,  as  the  character  of 
the  risk  may  recede  from  the  standard  of  its  class — ^if  it  be  in- 
surable at  any  figure.     (ItSOO,) 

1405.  Were  it  not  a  fact  so  patent  as  to  be  beyond  dis- 
pute, it  would  be  scarcely  credible  that,  with  such  reliable 
data  within  easy  reach,  intelligent  underwriters  can  willfully 
remain  satisfied  to  continue,  year  after  year,  to  take  risb 
"upon  a  magnificent  system  of  guessing,"  as  the  present  man- 
ner of  rating  has  been  most  appropriately  designated,  when 
the  actual  cost  of  insurance  upon  each  specific  class  of  subjecti 
can  be  known  with  a  certainty  adequate  to  all  needful  po^ 
poses.  But  so  it  is ;  and  until  a  greater  knowledge  is  gained  of 
the  ^^cost  of  insurance  J  ^  and  the  daily  experiences  of  the  com- 
panies are  aggregated  into  an  available  shape  so  as  to  be  made 
the  basis  of  a  thorough  and  comprehensive  system  of  classin- 
cation,  there  will  be,  periodically,  seasons  of  reckless  competi- 
tion, with  the  customary  demoralizing  results. 

1 466.  No  system  of  classification  can  be  made  so  minutd 
as  to  embrace  all  that  might  legitimately  enter  into  the  estima^ 
of  hazards,  without  becoming  too  cumbrous  and  unwieldy  to 
repay  the  labor  bestowed  upon  it.  Only  the  more  marked 
and  distinguishing  characteristics  of  the  several  kinds  of  ridka 
can  be  successfully  classified ;  and  these^  properly  arranged; 
will  afford  amply  sufficient  data  for  all  practical  purposes  of 
classification. 
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1467.  Buiy  on  the  other  hand,  a  system  embracing  only 
B  premiums  received  and  the  losses  paid  for  a  given  period— 
Dugh  exhibiting  the  actual  cost  of  the  insurance,  with  the 
ofit  or  loss  upon  each  class  or  hazard — would  fail  to  supply 
•  of  the  needful  data  for  a  correct  and  comprehensive  rating 
any  specific  class. 

1468.  To  be  efficient  for  the  purposes  of  approximating 
e  value  of  a  subject  as  an  insurance  risk,  something  besides 
e  mere  cost  to  the  insurer  should  be  known;  its^re  his- 
Tfy  80  to  term  it — that  isyjire  destruciihility  in  contradis- 
iction  to  fire  occurrencCy  or  moral  hazard- — should  be  in- 
istigated  also,  and  the  results  properly  classed.  Take  as  an 
:ample  a  planing-miUj  which  is  classed  as  "  specially  hazard- 
is,^  and  rated  accordingly.  It  burns.  Why  t  Because  of 
;  inherent  qualities  as  a  planing-mill,  i.  c,  its  fire  destructl- 
lity  t  If  so,  it  is  legitimately  charged  to  planiny-mill  account ; 
it,  if  the  cause  of  the  loss  bo  from  an  incendiary,  i,  e.,  moral 
izard,  or  a  neighboring  building  on  fire,  or  from  an  acci- 
int  where  a  dwelling  or  a  church  would  have  burned  under 
nilar  circumstances,  it  is  not,  to  its  full  extent,  a  loss  to  be 
larged  to  the  inherent  risks  {fire  destructihility\  which  make 
planing-mill  a  special  hazard.  So  with  hazards  of  other 
Etsses.     Each  should  be  made  to  bear  its  own  burdens  as  far 

possible,  and  pay  such  price  as  the  results  of  profit  or  loss 
id  its  fire  history  would  indicate  as  remunerative. 

1460.  While  the  individual  experience  of  a  single  com- 
my  might  lack  that  variety  and  extent  necessary  to  a  com- 
ete  generalization  of  a  subject,  except  after  a  long  series  of 
Mirs  perhaps,  the  combined  experience  of  a  number  of  com- 
mies, duly  aggregated,  even  for  a  shorter  period,  would  fur- 
sh  abundant  and  reliable  data  as  to  what  is  in  the  risk  itself 
id  its  environments,  outside  of  the  owner  ;  and  so,  abstract- 
g  the  moral  entirely  from  the  material  and  social  hazard, 
e  ^^  fire  destructibility,"  as  well  as  the  actual  cost  of  each 
ASS  of  hazards,  can  be  readily  and  certainly  obtained. 
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1470.  Efforts  have  been  made  to  induce  companies  to 
combine^  for  the  purpose  of  exchanging  results  of  annual  ex- 
periences in  classification,  and  hold  such  information  private 
among  themselves ;  but,  as  yet,  few  onlj  of  the  offices  deem 
the  advantages  of  combined  experience  sufficiently  inviting  to 
seize  the  opportunity  thus  presented. 

1471.  It  is  to  be  hoped,  however,  th.it  individual  com- 
panies which  have  heretofore  classified  their  business,  will  con- 
tinue so  to  do,  and  that  such  offices  as  have  not  yet  done  so 
will  commence,  and  thus  accumulate  information  and  valuable 
facts  which  may  hereafter  be  made  available  for  the  benefit  of 
the  profession  at  large,  without  injury  to  the  individual. 

The  following  forms  are  from  ^*  Griswold's  Classifici- 
TiON  Register  of  Fire  Hazards  axd  Losses": — 

The  first  represents  the  Annual  Aggregate  of  Business  for 
the  year  18 — ,  made  up  from  the  monthly  classification,  and  ex- 
hibiting the  aggregated  and  pro  rated  profit  or  loss  upon  each 
of  eighty  classes  of  hazards  (brick  or  frame)  for  the  year. 

The  Daily  Memoranda  are  made  up  in  books  of  one  hmi- 
dred  pages  each,  nimibered  from  1  to  80,  corresponding  with 
the  classes — some  items  having  several  pages,  as  being  more 
often  used.  Each  page  is  headed  in  blank,  for  the  month, 
and  contains  separate  columns  for  brick  and  frame,  where  the 
daily  entries  are  made ;  these  are  footed  up  at  the  end  of  each 
month,  and  the  result  carried  to  the  Monthly  Reqisteu,  and 
from  these  the  annual  results  are  obtained. 

The  business  of  the  largest  company  will  occupy  but  eighteen 
pages  for  one  year. 

Losses  are  entered  up  under  the  appropriate  classes 
monthly^  and  appear  also  in  the  annual  aggregate,  viz. : — 
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1473.  The  second  form  represents  the  Causes  of  Fibes 
for  the  year,  aggregated  and  pro-rated. 

This  form  is  made  up  from  an  original  table  o{ thirty  item' 
ized  leading  causes^  where  all  of  the  fires  occurring  under  any 
one  of  the  classes — 80  brick  and  80  frames — ^are  duly  re- 
corded and  entered^  and  at  the  end  of  the  year  these  are 
grouped  under  their  respective  gefieral  headings^  and  their 
numbers  and  ratios  obtained.  These  yearly  results  are  carried 
forward  year  by  year^  and  a  grand  aggregate  of  the  entire 
classification  is  thus  kept  up^  by  which  not  only  the  results  of 
a  present  year,  but  of  all  preceding  ones,  are  to  be  seen  at  k 
glance,  and  a  systematic  record  of  the  sources  and  frequency 
of  fires,  and  their  cost  to  the  comp;iny,  is  constantly  at  hand 
for  reference;  so  that  the  risk  itself,  and  its  own  peculiar 
hazard,  outside  of  the  owner — its  fire  destructibility — is  exhib- 
ited in  its  true  light,  whence  its  value  can  be  readily  ascer- 
tained, and  with  a  certainty  not  to  be  attained  by  the  mortality 
tables  of  life  insurance. 

1474.  The  following  are  the  itemized  and  classified 
causes,  viz.: — 


IXRIBBlfT. 


DiRBCT. 


Explosion  or  fpon 
taneoiu  comDUs-j 
tion.  I 

Szplofioni  of 
■team  boilen — 
lard-tanks. 

Steam  •  piDOfl,  de-l 
feotiye  nnet,  far< 


Pickers  in  cotton 
or  woolen  mills. 

Steam-dryers. 

Friction,  heated 
Joomais. 


Gnnpowder. 

Fire-works. 

Lif^htning. 

Accident. 

Car^essness. 

Ashes,  sparks 

Pipes,  matches. 

Kerosene  lamps. 

Gasoline. 

Chemical  oils. 

Bensine. 

Naphtha. 

Gas. 


Frauduubst. 


Over  insnrance. 
Sapjposed    inoen- 

diarism. 
Gross  negligence. 
Arson  or  Incen- 
disry. 


Bbmotb. 


USFKSOWS. 


Unknown. 


1475.  Classification  of  Fire-Hazards  and  Losses: 
Comprising  a  system  of  Daily  Memoranda,  with  Monthly 
and  Annual  Classification.  By  J.  Griswold,  General  Agent. 
ThirJ  Edition.  Copyright  secured.  New  York :  Insurance 
Monitor  Office,  No.  176  Broadway. 
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6       O       CJ      So      M      o 


OtOOD^ACntfkCJieM 


Class  Number.' 


Tota]  Number  of  Losses  of  each  Class. 


M       C4       Cd 


Total   Number  of 
Losses,  18 


Total  Amount  Paid  During  the  Year  for 
Losses  of  each  Class. 


10      ^ 


8    S   8 


Total  Amount  Paid 
for  LossM,  18 


Number  of  Losses  from  "  Inherent  '*  Causes. 


Number   of 
Losses. 


a 


P 


Amount  Paid  for  Losses  from  "Inherent" 
Causes  on  each  Class. 


8    8 


Proportion   of  the  Total  Losses  of  the 

Tear. 


Batio  of  Total 


Number  of  Losses  from  "  Direct "  Causes. 


Number  of 


Amount  Paid  for  Losses  from  "  Direct" 
Causes  on  each  Class. 


S 

s 


Proportion  of  the  Total  Losses  of  the 

Year. 


Katio  of  Total 
Losses. 


Number  of  Losses  from  "  Remote  "  Causes. 


Number   of 
Losses. 


Amount  Paid  for  Losses  fh>m  "  Remote  " 
Cauaei  on  each  Class. « 


J® 


8 


hj^ 


§ 


► 


Proportion  of  Total  Loss  for  the  Year. 


09 


Ratio  of  Total 
Losses. 


Number  of  Losses  tnm   "Fraudulent" 
Causes. 


Number  of 


I 


AjDount  Paid  for  Losses  fttnn  "  Fraoda- 
lent "  Causes  in  each  Class. 


8 


.p 


Proportion  of  the  Total  Losses  of  the 

Year. 


8 


Ratio  of  Total 


Number  of  Losses    from  Causes    "Un- 
known." 


Number  of 
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RATES. 

1477.  While  it  has  been  tritely  remarked  that  "the 
primary  pMic  function  of  an  insurance  company  is  the  pay- 
ment of  losses  to  its  policy-holders/'  it  is  no  less  true  that  the 
primary  private  function  is  the  payment  of  dividends  to  its 
stockholders ;  and  as  the  capital  stock  of  a  company  is  not 
the  natural  fund  for  the  payment  of  either  losses  or  dividenda, 
the  possession  of  an  "  ample  premium  reserve ''  is  a  sine  qua 
noHy  upon  which  the  performance  of  either  or  both  of  these 
functions  must  be  contingent ;  hence,  it  becomes  a  question  of 
primary  importance  to  the  underwriter — and  incidentally  to 
the  policy-holder — as  to  the  adequacy  of  the  source  from  whieb 
such  reserves  shall  be  accumulated;  and  in  the  absence  of 
"  combined  experience  "  and  "  mortality  tables,"  from  which 
to  estimate  the  cost  of  fire  insurance  and  base  the  value  of  an 
insurance  risk,  the  question  of  premium  rates,  important  aa 
it  is,  has  become  one  of  doubt  and  perplexity,  where  it  should 
be  one  of  fact  and  certainty  ;  and  upon  no  subject  connected 
with  fire  insurance  does  greater  divergence  of  views  prevail, 
even  among  the  oldest  and  most  sagacious  underwriters^  than 
as  to  what  is  an  adequate  rai^. 

1478.  The  value  of  insurance  lies  in  its  future  strength, 
which  must  come  solely  from  the  price  paid  for  premiums ; 
but  until  the  fire  offices  of  the  country  shall  unite  upon  uni- 
form rates — the  legitimate  results  of  recorded  experience, 
embracing  wide  areas — ^the  rating  of  fire  hazards  will  remain 
the  system  of  guessing  that  it  has  thus  far  been. 

1479.  Insurance,  as  Exerigon  truthfully  says — 

"  Ib  a  Rpecies  of  plaj  demandiDg  great  prudence  on  the  part  of  thoM 
wh^Tmeddle  with  it.  Perils  must  be  analysed  and  chances  accuratelj  cal- 
culated ;  the  hidden  dangers  of  the  sea  foreseen,  as  well  as  those  of  bad 
faith,  and  rare  and  extraordinary  emergencies  taken  into  view.    All  theis 
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moflt  we  combine,  and  measure  with  rates  of  premium,  to  enable  us  to  judge 
of  the  final  resalt ;  specalations  like  these  belong  to  the  province  of  genius. 
But,  if  theory,  under  the  gaide  of  experience,  is  but  too  often  at  fault,  what 
must  be  the  fate  of  merchants,  who,  enticed  by  the  allurements  of  gain, 
place  their  signatures  to  every  policy  presented  to  them,  regardless  of  the 
precipice  to  which  blind  fortune  and  their  own  rashness  lead  them  ?  " 

1480.  This  matter  of  rates  is  managed  quite  differently 
in  England.  All  of  the  companies,  with  scarcelj  an  exception^ 
act  upon  one  fixed  scale  of  rates  throughout  the  United  King- 
dom, and  that  strife  and  competition  for  business,  resulting 
in  the  cutting  of  rates — so  prevalent  in  this  country — is  there 
entirely  unknown.  All  of  the  companies — old  and  young — 
are  united  under  what  is  termed — 

THE  UNIFED   KINGDOM  TARIFF  ASSOCIATION  : 

148 1 .  The  managers  of  which — for  the  most  part  officers 
of  the  old  companies— hold  regular  stated  meetings  in  London, 
at  which  the  experience  of  each  office,  upon  any  particular 
class  of  hazards  that  may  chance  to  need  revision,  is  given, 
and  a  new  rate,  if  deemed  advisable,  is  agreed  upon  accord- 
ingly, and  goes  into  operation  throughout  the  United  Kingdom 
simultaneously.  And  to  the  credit  of  the  companies  be  it 
said,  they  maintain  the  tariff  rates  loyally,  both  at  their  re- 
spective home  offices  and  at  their  several  agencies.  The 
result  is  that  there  is  no  writing  below  the  minimum  rates ; 
and  this  is  so  well  understood  by  the  insuring  community,  that 
no  rebate  is  asked  or  expected  when  applying  f  jr  insurance. 

Should  any  office  be  found  unfaithful  to  its  pledge  as  to  the 
tariff,  or  endeavor,  by  unfair  means,  to  secure  the  services  of 
an  agent  of  another  office,  it  is  at  once  expelled  from  the 
association,  and  becomes  what  is  known  as  a  ^^  non-tariff '' 
company,  which  seldom  prospers  for  any  length  of  time  outside 
of  the  association,  as  the  experience  of  past  years  amply 
testifies. 

1483.  The  fire  companies  thus  act  harmoniously,  and 
Bostain  each  other  in  obtaining  adequate  rates.  The  younger 
companieB  reap  the  benefit  of  the  experience  of  the  older  ones, 
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such  as  the  veteran  Sun  Fire  OfficCy  with  its  long  and  Yalnable 
record  of  results.  And  it  is  not  sorprising  that  the  stocks 
of  the  several  companies  throughout  the  three  EingdoniB 
show  an  average  value  of  more  than  one  hundred  per  cent, 
above  par. 

1483.  It  is  a  peculiarityin  the  agency  system  of  England 
that  no  agent  can  represent  more  than  one  company.  K  business 
is  offered  in  amounts  larger  than  his  office  will  carry,  the 
excess  is  rc-insured  by  the  home  office,  so  that  he  does  the 
same  amount  of  business  and  realizes  the  same  amoont  of 
commissions  as  if  he  had  a  large  number  of  companies,  as  is 
the  custom  in  this  country.     (1018.) 

The  various  risks  are  classified,  and  the  rates  affixed  with 
great  minuteness  of  detail  as  to  the  class  of  building  and  occu- 
pancy, an  arrangement  much  facilitated  by  the  great  uniform- 
ity among  buildings  of  the  same  class,  and  similarity  in  trades 
and  manufactures  of  the  country,  which  have  no  counterpart 
in  America,  where  scarcely  any  two  risks,  nominally  of  the 
same  class,  present  the  same  insurance  characteristics. 

1484.  In  the  absence  of  any  uniform  tariff,  the  result 
of  "  analytical  and  scientific  inquiry  as  to  historic  facts'*  in 
the  matter  of  fire  insurance  risks,  and  so  essential  to  correct 
rating,  the  following  suggestive  hints  upon  the  leading  points 
to  be  considered,  will  afford  some  assistance  in  approximating 
the  true  value  of  insurance  hazards  generally,  viz. : — 

FirH  :  The  Moral  Hazard—**  the  Man** 

Second :  The  Nature  of  the  Hazabd— the  Bisk. 

Third:  The  Class  of  Buildino. 

fburth:  The  Occupation  of  the  Building, 

t\fth :  EIXPOSURES,  External  and  Internal, 

Sixth :  Fire  ExTiNGuisniNG  Facilitibb,  External  and  Internal, 

Seventh :  Probable  Loss  in  the  event  of  Fire, 

Eighth:  Taxes,  Licksbeb,  vrc.,  State  and  Municipal. 

ninth :  Amount  of  Insurance  a$  to  Value  of  the  Propertif  at  M 
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I.— MORAL  HAZARD. 

1485.  The  nioral  hcusard  of  a  risk  is  most  pertinently  |  ' 
defined  by  Col.  Ducat  as  ''^/«e  danger  from  friction  caused  by 
high  insurances  and  hw  depreciated  stocks  and  property  coming 
together  J^  And  just  the  difference  between  what  would  have  been 
the  fire  loss  with  no  insurance,  and  the  fire  loss  under  insurance, 
would  be  the  moral  hazard  of  the  risk  ;  and  it  is  universal! j 
conceded  that  this  moral  hazard  is  much  the  larger  moiety  of 
the  risk ;  hence,  in  estimating  the  value  of  a  hazard,  it  becomes 
of  vital  importance  "  to  know  the  man,^^ — his  character,  ante- 
cedents, business  habits,  commercial  standing  and  pecuniary 
responsibility — ^which  may  be  said  to  form  the  "  unknown 
quantity  "  in  the  calculation.    And,  as  has  been  aptly  said : — 

"  Make  up  your  estimate  and  calculate  your  premium  from  the  minutest 
inspection  of  the  building,  its  contents  and  exposure,  and  how  near  then  is 
your  estimate  to  an  adequate  rate,  if  you  are  ignorant  of  the  character  and  cir- 
cumstances of  the  insured  ?  Statistics  prove  that,  in  times  of  general  depres- 
sion, when  trade  is  stagnant  and  money  scarce,  and  val  ues  depreciating,  iires 
are  not  only  multiplied  in  frequency, but  fearfully  increased  in  disastrous  and 
destructive  consequences.  A  crazy  wooden  shell,  stored  with  inflammable 
materials,  stands  intact  for  months  and  even  years,  so  long  as  its  contents 
are  enhancing  in  value,  while  marble  walls,  and  brick  partitions  and  metal 
roofs,  crumble  and  shrivel,  and  are  consumed  with  frightful  rapidity  when 
the  season  of  activity  is  past,  the  market  falling,  and  only  the  remnant  of 
the  stock  remains.  If,  after  the  fashion  of  those  charts  which  record  the 
fluctuations  of  gold,  one  should  be  prepared,  exhibiting  in  the  same  manner 
the  fluctuations  of  values  and  the  losses  by  fire,  the  red  line  of  fire  would  be 
found  the  complement  of  that  line  which  marked  the  changing  values, 
sinking  as  the  latter  rose,  and  rising  to  its  culminating  height  when  the 
line  of  values  fell  to  its  lowest  point." 

1486.  To  such  an  extent  is  this  true,  that  to  many  think 
ing  minds  among  business  men,  it  is  a  question  of  serious 
import  whether  fire  insurance  is  or  is  not  a  benefit  to  the 
community  at  large — whether,  by  holding  out  to  the  losing 
merchant  or  speculator  the  fearful  temptation  of  a  ready  mar- 
ket for  his  property,  where  "  that  skillful  salesman,  fire,"  may 
dispose  of  it  without  loss,  and  perhaps  without  detection,  the 
immunity  of  the  individual  does  not  bring  insecurity  to  prop- 
erty, and  entail  severe  losses  upon  the  commonwealth;  for 
property  destroyed  by  fire  is  not  restored  to  the  state  by  pay- 
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ment  of  indemnity  to  the  individual.  As  a  consequent  infer- 
ence from  this  assumed  state  of  the  case,  it  has  been  said,  that 
^^  if  there  were  no  fire  insurance  companies,  there  would  be 
few  fires,"  as  even  rogues  could  not  afford  to  be  burned  out 
without  insurance,  hence  more  care  and' watchfulness  would 
be  observed  by  owners  in  the  protection  of  their  property. 
Indeed,  the  fact  that  lack  of  insurance  tends  to  a  decrease  of 
fires  was  fully  demonstrated  after  the  Chicago  fire ;  for,  while 
the  state  of  the  companies  claiming  to  be  solvent  was  in  doubt, 
and  policy-holders  were  uncertain  as  to  their  chances  for  m- 
demnity,  for  some  weeks  an  imusually  small  number  of  fires 
occurred  throughout  the  country. 

1487.  The  inference  from  this  state  of  facts  again  ia, 
that  want  of  care— carelessness — ^*  interested  carelessnesa 
— is  very  often  the  cause  of  losses  by  fire,  and  the  question 
suggests  itself  as  to  whether  the  distinction  between  one  who 
allows  hia  property  to  bum  because  he  is  insured,  and  him  who 
fires  it  to  recover  the  insurance,  is  not  rather  in  degree  than 
in  kind  ? 

1488.  How  shall  this  moral  hazard  be  met  and  rated! 
A  query  more  easily  put  than  readily  solved.     Raise  the  rates' 
Premiums  may  be  raised  to  such  an  extent  as  to  be  beyond  the 
reach  of  honest  men,  yet  be  within  the  reach  of  knaves,  tvbo 
will  not  higgle  as  to  the  rate  upon  property  which  they  prop<>*® 
to  burn.     Limit  the  lines  f     This  may  operate  in  individ*^ 
cases  where  the  parties  are  known ;  but,  if  known  imfavorat>^y ' 
or  not  known  at  all,  they  were  better  let  alone,  and  in  ^^^ 
event  of  doubt,  give  the  company  the  benefit  of  such  doc^  ^^ 
and  let  the  applicant  seek  elsewhere  for  his  insurance. 

II.— NATURE  OF  THE  HAZARD. 

1489.  The  "risk,^^  considered  within  itself,  consists  ^' 
such  causes  of  loss — not  chargeable  to  the  insured — as,  in  ^^^ 
aggregate,  tend  to  make  up  the  peril  insured  against. 
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14:90«  A  century  since  all  risks  were  lamped  into  a  few 
rough  divisions^  in  consequence  of  which,  the  lowest  priced 
and  best  risks  paid  more,  and  the  more  hazardous  paid  less 
than  their  respective  values.  But  two  rates  of  premium  were 
charged  in  England,  dependent  solely  upon  the  construction  of 
the  building^  viz. :  two  shillings  per  cent,  upon  brick  or  stone, 
and  four  shillings  per  cent,  on  brick  and  timber  houses ;  so 
that  large  sums  were  actually  carried  upon  the  Drury  Lane 
Theatre  at  two  shillings  per  cent.,  it  being  built  of  brick,  an& 
the  Pantheon  Theatre,  built  of  brick  and  timber,  paid  four 
shillings  per  cent.  The  present  rates  on  these  risks  would 
be  from  two  and  a  half  to  five  guineas  per  cent.  And  these 
customary  rates  were  deviated  from  only  when  extra  large 
amounts  were  written  in  any  one  policy  upon  a  single  risk. 
(57,488.) 

Experience  has  demonstrated  that  in  affixing  rates  of  pre- 
mium, attention  cannot  be  confined  to  what  may  be  designa- 
ted normal  risks — the  selected  of  each  class,  as  in  life  insure 
ance — but  the  sum  of  all  the  combinations  of  all  the  different 
probabilites  of  construction,  situation,  occupation,  exposure, 
etc.,  of  the  various  components  of  each  class,  must  be  con. 
sidered  and  duly  weighed. 

1491.  For  ease  of  reference,  and  with  a  view  to  facili- 
tate the  fixing  of  rates,  the  various  kinds  of  insurance  risks, 
Uiovable  and  immovable,  are  now  grouped  into  classes,  under 
the   heads  of  non-hazardous,  hazardous,  extra  hazardous,  and 
specially  hazardous    (491),  for  merchandise  and  manufao 
turing  establishments,  while  buildings  have  been  arranged 
ixito  four  corresponding  classes  (1498),  intended  to  represent, 
Respectively,  their  relative  values  one  with  another,  as  insur- 
ance risks,  and  thus  afford  an  approximate  idea  of  a  corre- 
sponding rate.     But,  whether  the  subject  be  a  non-hazard- 
Otis  dwelling,  or  a  hazardous  A.  or  B.,  or  an  extra  hazardous 
O.  or  D.,  merchandise,  or  a  specially  hazardous  manufacturing 
Establishment,  the  underwriter  will  still  be  largely  dependent 
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upon  his  own  resources,  as  each  of  the  subjects  may  have 
desirable  and  undesirable  phases  contingent  upon  indiTidml 
circumstances,  which  might  remove  it  from  the  cat^rj  of 
any  specified  class,  and  thus  render  necessary  a  personal  in- 
spection, and  the  exercise  of  sound  judgment  and  discrimi- 
nation to  rate  it  adequately,  and  for  which  no  specific  instnio- 
tions  can  be  given,  until  the  various  structures  of  the  countij) 
nominally  of  the  same  class,  and  the  several  trades  and  manu- 
factures, shall  more  nearly  assimilate  the  respective  nonnal 
conditions  of  each  class  of  hazards. 

1493.  As  in  most  else  connected  with  the  practice  of  fire 
insurance,  there  is  great  diversity  of  ideas  among  underwriten 
as  to  the  choice  of  business.  Many  offices  confine  their  oper- 
ations entirely  to  dwellings,  as  mutuals  generally;  others 
again,  limit  their  business,  in  addition  to  hazardous  and  non- 
hazardous  classes,  to  the  better  class  of  extra  hazardous  sub- 
jects in  cities,  eschewing  all  specially  hazardous  risks  en- 
tirely as  undesirable ;  while  other  more  venturesome  offices 
write  freely  upon  the  better  classes  of  manufacturing  estab- 
lishments, and  find  it  profitable  to  do  so :  these  latter  are 
usually  "  agency  companies." 

1493.  Opinions  differ  as  to  the  profitable  results  arising 
from  writing  on  risks  which  command  a  high  rate  of  premium 
as  compared  with  risks  paying  only  law  rates,  some  ande^ 
writers  holding,  upon  general  principles,  that  good  risks  p*y 
low  rates,  while  bad  ones  command  high  figures  ;  but  it  does  not 
necessarily  follow  that  all  non^hazardous  risks  are  good  and 
desirable  at  low  rates  ;  nor  that  all  manufacuring  risks  are  bau 
and  undesirable  because  they  are  worth  more  than  a  1^ 

■ 

hazardous  class. 

On  the  other  hand,  experience  has  demonstrated  tbat  ^ 
average  line  of  high  rate  pretniumSj  properly  adjusted  with  » 
view  to  the  value  of  the  risk,  will  bear  a  much  heavier  p^ 
centage  of  loss  than  an  equally  desirable  line  of  hw  f^ 
premiums^  and  leave  a  larger  residue  of  realized  profits. 
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The  trath  of  this  proposition  becomes  self-evident  when 

the  fact  is  considered  that  low  rates  of  premium  entail  the 

necessity  of  large  lines  of  insurance  to  realize  a  given  amount 

of  business^  while  high  rates  of  premium  always  accompany 

reduced  lines  of  insurance^  usually  graded  with  a  view  to  the 

rate  of  premium ;  the  result  is  that  while  special  hazard  lines 

are  comparatively  small  and  proportionately  scattered  in  case 

of  loss;  even  if  total,  but  a  minimum  amount  can  under  ordinary 

circumstances  be  lost  at  any  one  fire.     On  the  other  hand, 

low  rate  lines  are  always  large  in  proportion ;  and  in  case  of 

fire,  the  loss  is  always  relatively  larger,  even  when  partial 

only,  by  smoke  and  water.     The  following  supposed  cases 

will  illustrate,  viz. : — 

iDBarance  $10,000,  on  merchandise  hazardous  and  extra  hazai^lous  in 
a  B.  store ;  rate  45  cents ;  premium  $4i. 

Loss  occurs  by  water  and  smoke  only,  say  $2,500 :  a  low  estimate. 
The  company  pay  $25,  for  which  it  has  received  $45. 

1494.  On  the  other  hand :  Insurance  upon  ten  planing-milU,  $1,000 
each,  at  ten  per  cent. ;  premium  $1,000. 

Loss  occurs,  and  one  is  totally  destroyed  :  loss  $1,000.    The  company 
pays  $1,000,  for  which  it  has  received  $100. 

Thus,  a  company  could  lose^ve  planing-mills  for  every  two 
merchandise  risks,  and  yet  have  $410  more  premium  upon 
the  risks.  This  is  estimating  the  loss  on  the  merchandise  risk 
as  partial  each  time,  and  the  special  risk  as  total.  It  is  ajso 
estimating  a  proportion  of  losses  as  between  the  two  classes 
which  experience  in  well  selected  specials  will  not  sustain  as 
against  the  latter.  And  when  the  comparbon  is  made  with 
manufacturing  establishments  of  a  less  hazardous  nature, 
such  as  the  cotton  and  woolen  mills  generally,  of  the  Eastern 
states,  the  difference  becomes  much  more  marked  in  favor  of 
high-priced  risks. 

149tS.  In  cities  and  towns  having  reliable  and  effective 
fire  departments,  with  an  ample  supply  of  water  at  hand, 
standard  buildings — stores,  warehouses,  and  dwellings — ^are 
usually  considered  more  desirable  than  their  contents,  as 
being  more  likely  to  result  in  a  salvage,  in  case  of  a  fire ; 
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but  so  much  depends  upon  the  class  of  such  contents  and  the 
occupancy  of  the  premises^  that  the  preference  of  the  one 
over  the  other  becomes  a  matter  of  judgment  after  sorvey, 
ana  cannot  be  relied  upon  as  a  rule. 

Where  the  fire  department  is  not  efficient  and  the  water 
supply  is  not  abundant — and  in  frame  buildings — ^tfaere  can 
be  no  question  as  to  the  preference  to  be  given  to  stock  over 
the  buildings.  It  is  very  common  to  write  upon  stocks  in 
frame  ranges^  where  the  buildings  would  be  deemed  uninsar- 
able,  reliance  being  had  upon  the  chance  for  salvage  in  case 
of  loss.  In  detached  buildings,  the  chances  for  loss  upon 
building  and  contents  are  held  to  be  about  equal. 
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1400,  Standards  of  classification  adopted  for  rating  par- 
poses,  whether  of  buildings  or  other  hazards,  are  necessarily 
general  ;  so  many  contingent  and  modifying  circumstances 
enter  into  individual  cases,  that  no  ^ecific  rule  will  apply  in 
every  instance.  Although  desirable  in  a  high  degree  as  a 
guide  to  the  inexperienced,  and  indispensable  to  the  practical 
underwriter  as  a  means  of  approximating  reUable  averages, 
yet  no  system  of  classifying  bmldings  can  be  made  so  minute 
and  comprehensive  as  to  be  practically  and  uniformly  opera- 
tive in  all  cases ;  hence,  the  decision  in  each  instance  must  be 
special,  founded  upon  inspection  and  guided  by  judgment,  and 
to  this  end  classification  can  be  referred  to  with  beneficial 
results. 

1407.  The  necessity  for  some  classificationy  as  a  basis 
upon  which  to  estimate  the  value  of  buildings  as  insurance 
risks,  has  been  recognized  from  the  earliest  introduction  of 
fire  insurance  into  this  country.  ^^  Classes  of  hagards^^  wre 
foimd  as  components  of  the  policy  as  early  as  a.  d.  1806  (4jl6), 
though  in  a  primitive  form,  which  was  changed  from  time  to 
time  imtil  a.  d.  1830,  when  the  following  was  in  use;  viz. : — 
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CLASSES  OF  HAZARDS,  AND  R\TES  OF  ANNUAL  PREMIUMS. 


riR«T  0LAR9  or 

HAZARDS. 


Baildlngs  of  Brick  or 
Stone,  covered  with 
Tile.  Slate,  or  Met 
al ;  the  doors  and 
windows  of  solid 
iron,  party-walls  a 
lx>Te  toe  roof.  • 

32  cents  per  $100. 


SSOOND  CLASS  OF 
HAZARDS. 


Bnildingfl  of  Brick  or 
Stone,  covered  with 
Tile,  Slate,  or  Met- 
al,    party-walis    a 
bove  the  roof. 


35  cents  per  $100. 


THIRD  CLASS  OP 
HAZARDS. 


Bnidlngs  of  Brick  or 
Stone,  roofs  three- 
flfthe  of  Tile.  Slate, 
or  Metal,  the  rest 
Shingled,  party- 
walls  above  the 
roof. 

30  cents  per  $100. 


FOURTH  CLASS  OF 
HAZARDS. 


Buildings  of  Brick  or 
Stone,  covered  with 
Wood,  party-walls 
above  the  roof. 


45  cents  per  $100. 


FIFTH  CLASS  OF 
HAZARDS. 


SIXTH  CLAS!«  OF 
HAZARDS. 


SSTKNTH  CLASS  OF 
HAZARDS. 


BIOHTH  CLASS  OF 
HAZARDS. 


Baildlngs  of  Frame,  Frame  Baildings,  flll*  Frame  Bnildings.  fill- Baildlngs  entirely  of 
—  -----      ed  in  with  Brick  to        -.-    -        —     j> 


filled  in  with  Brick 
to  the  peak,  and  the 
front  of  Brick. 


00  cents  per  $100. 


the  j>eak,  or  with 
Brick  front  filled  in 
to  the  plate. 


75  cents  per  $100. 


ed  in  with  Brick  to 
the  plate,  or  with 
hollow  walls  and 
Brick  front. 


84  cents  per  $100. 


Wood. 


00  a  100  cents  per  $100. 


Subsequent  to  1835,  this  classification  was  omitted  as  a 
part  of  the  policy. 

1408.  The  classification  of  buildings  adopted  by 
the  National  Board  of  Fire  Underwriters,  and  applying 
to  all  kinds  of  buildings  without  reference  to  occupation,  is 
now  most  commonly  accepted  among  the  offices,  and  is  pro- 
bably the  best  for  practical  purposes,  as  being  in  general  use ; 
it  is  designated  by  the  first  four  letters  of  the  alphabet,  thus : — 

Class  A.  represents  a  hmlding  fireproof  frojn  the  outside  in  every  respect; 
haviiig  no  wood  work  expostxi ;  being  of  brick  or  stone,  with  neany 
fire-walU;  metal,  slate  or  tile  roof;  cornice,  if  anj,  of  metal  or  stone; 
and  the  doors  and  shutters  over  all  openingfs,  front  and  rear,  made 
of  heavy  iron,  and  set  in  iron  frames.    (1535,) 

Class  B.  represents  the  next  best  construction,  similar  to  Class  A,  except 
being  deficient  in  the  iron  doors  and  shutters.  It  is  costoma^, 
however,  to  class  ordinary  brick,  metal-roofed  baildings  as  B,  even 
if  the  fire- walls  are  not  entirely  reliable.     (1531.) 

Class  C.  represents  the  ordinary  style  of  brick  or  stone  bailding,  with  shin- 
gle or  composition  roof. 

Class  D.  represents  wooden  buildings  generally. 

1499.  The  following  additional  or  intermediate  classifi- 
cations are  used  by  many  companies  to  more  particularly  de- 
scribe buildings  rating  as  extra  or  number  one  of  their  class. 
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* 

IHTERMEDIATB  CLAB6IPICATION. 

BB.  representing  a  B.  building  with  $ome  iron  thtUters,  good  fire-waUf,  tnd 
otherwise  of  superior  constraction— closely  aUied  to  class  A  in  legud 
to  safety. 

CC.  representing  a  brick  building,  with  roof  partly  metal,  or  the  better  tort 
of  grayel  roofing,  good  walls,  and  no  wooden  eomiee—elmoet  a  B. 

DD  representing  a  wooden  building,  with  metal,  date  or  tQe  rotf, 

ItSOO.  Each  of  these  classes  has  a  hosts  raiCj  subject  to 
Tariations  on  account  of  local  circumstances^  such  as  the  effi- 
ciency of  the  fire  department,  the  protection  afforded  by  the 
police,  a  plentiful  supply  of  water,  etc.,  etc.  To  this  must  be 
added  additional  rates  for  deviations  from  the  standard  of  its 
class,  and  for  increase  of  risk  arising  from  external  exposure, 
the  nature  of  the  occupancy  or  character  of  the  occupants. 

The  following  is  a  table  of  the  basis  rates  when  the  build- 
ings are  occupied  for  non-hazardous  purposes,  and  corre- 
sponds closely  to  the  requirement  of  their  respective  classes. 

TABLB  OF  BASIS  BATES. 

A,  Ist  Class  Building  45  cents.  Ck>ntents SOoents. 

B,  2d  do.  65     "  do Co     ** 

C,  8d  do.  75     "  do 75     " 

D,4th  do.  100     "  do 100     " 

OMNIBUS  BLOCKS. 

ItSOl,  Omnibus  blocks^  so  termed,  where  two  or  more 
buildings  of  brick  or  stone,  are  under  one  roofj  haviug  openings 
or  communications  in  one  or  more  stories — sometimes  with  a 
public  hall  occupying  the  entire  upper  stories  of  two  or  more 
of  the  buildings — the  internal  division  walls,  and  sometimes 
the  external,  rising  only  to  the  roof.  Such  rank  only  as  C.  at 
the  best. 

But  when  the  tenements  are  divided  by  studding  partitions 
— the  first  story  only  having  brick  divisions — such  rank  as 
DD.  or  simply  D. 

Two  or  more  buildings  having  interior  communications 
and  occupied  by  the  same  party,  for  the  same  purpose,  with 
the  same  exposures,  will  be  considered  as  one  risk^  and  the 
rate  is  proportioned  to  the  extent. 
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FRAME   RANGES. 

ltS03,  Buildings  of  wood,  in  close  proximity  to  each 
other,  usually  adjoining^  are  known  as  ^^  frame  rangesP 

To  constitute  a  ^^  frame  range ''  it  is  not  necessary  that  the 
buildings  should  stand  in  a  compact  row ;  if  they  adjoin  around 
the  corner,  or  by  rears,  or  stand  thirty  feet  or  less  apart,  they 
are  to  be  regarded  as  a  range. 

One  building,  with  two  or  more  distinct  occupancies  on 
the  ground  floor,  should  be  counted  as  two  or  more,  as  the 
case  may  be. 

FIRE-WALLS. 

ltS03.  Fire-walls — Standard:  In  buildings  ot Jive  or 
more  stories,  the  foundation  walls  of  brick  should  be  from 
twenty  to  twenty-four  inches  in  thickness — if  stane^  not  less 
than  two  feet — ^the  side  walls  should  be  sixteen  inches  in  thick- 
ness, or  twelve  inches  if  ledged ;  and  should  rise  above  the 
roof  two  feet  or  more,  well  coped  with  stone. 

ltS04,  Fire-wails  are  sometimes  improperly  designated 
as  "  PARAPET  WALLS.^'  While  all  proper  fire-walls  should  have 
a  parapet  or  breast  wall  rising  above  the  roof,  9l  parapet  wall 
is  not  necessarily  sl  fire-wall^  except  in  so  far  as  it  may  afford 
protection  against  fire.  Fire-ivaUs  should  be  without  open- 
ings ;  or  if  there  be  such,  they  must  be  protected  with  iron 
shutters  hung  upon  iron  frames.     (Iff  13.) 

The  floor-joists  should  rest  upon  ledges  built  for  that  pur- 
pose, and  enter  the  walls  not  less  than  two  inches,  to  give  them 
steadiness.  Where  floor-joists  are  let  into  the  walls,  they 
should  be  beveled,  and  so  placed  as  not  to  come  opposite  to 
each  other  in  adjoining  buildings,  or  so  as  to  touch  at  the  ends, 
and  thus  communicate  fire  from  one  building  to  another. 

ISOS.  Division  or  party  waUsy  in  blocks  of  two  or  more 
tenements,  may  be  twelve  inches j  if  not  too  high.  They  should 
rise  as  a  parapet  above  the  roof,  not  less  than  two  feet,  and  be 
substantially  coped  with  stone. 
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Division  walls  reaching  only  to  the  roof,  with  timber  rest- 
ing upon  them,  are  rated  as  ^*  communicating"  or  omnibus, 

1500,  High  buildings,  above  standard  height, — fifty-one 
feet — grow  more  hazardous  and  are  out  of  the  reach  of  the 
fire-engines,  and,  when  filled  with  heavy  stocks  of  mixed  mer- 
chandise, even  double  fire-waUs  will  not  always  be  a  protection 
against  a  fire  fairly  under  way  within  them.  The  waUs  of  snch 
often  fall  with  crushing  force,  doing  corresponding  damage. 

Extra  large  blocks  are  liable  to  the  same  contingencies,  in 
case  of  a  fire  once  fairly  started  within  one  of  the  stores. 

Where  inflammable  liquids  are  contained  in  buildings  such 
as  described,  the  danger  is  still  greater.  Once  on  fire,  such 
substance  cannot  be  controlled;  and  the  slightest  crevices  are 
sufficient  avenues  for  the  spread  of  the  burning  fluids,  and 
with  them  of  the  devouring  element.  Alcoholic  liquors,  coal 
oil,  and  druggists'  stocks,  are  peculiar  illustrations  of  this 
hazard,  as  has  been  too  often  proved.  The  Patterson  ware- 
house of  Philadelphia,  is  a  very  apt  iUustration. 

HOOFS. 

1507.  Fire-iyroof:  Iron,  copper,  tin,  slate,  tile,  and 
shingles  laid  in  mortar,  are  considered  ^re-|>ro(>/l 

Plastic  slate  has  been  subjected  to  some  severe  tests,  and 
found  in  many  cases  to  be  quite  effective  in  withstanding 
strong  heat ;  but,  being  a  compositiony  it  may  not  at  all  times 
be  reliable,  though  it  is  far  preferable  to  cement  and  graveL 
Gravel,  composition,  and  shingles  are  fwt  fire-proof . 

ISO  8.  French  or  Mamard  roofs:  This  style  of  roofing  is 
extensively  used,  not  only  in  separate  buildings,  but  in  cover- 
ing large  blocks  containing  a  number  of  stores  each ;  and  as 
the  division  or  party-walls  do  not  come  through  and  above  the 
roof,  they  are  in  fact  omnibus  blocks.  They  are  sometimes 
made  to  include  two  or  three  stories  above  the  brick  portion  of 
the  building,  or,  as  they  are  appropriately  described,  "  a  two- 
story  frame  range  on  top  of  a  four-story  brick  building,"  out 
of  the  reach  of  the  fire-engines. 


CLASSIFICATION  OF  BUILDINGS.  473 

1«S09.  A  committee  of  the  National  Board  appointed 
to  consider  this  subject,  reported,  among  other  matters,  as  fol- 
lows, viz. : — 

"  When  we  take  into  consideration  the  fact  that  the  majority  of  these 
roofs  are  placed  upon  buildings  which,  from  the  sidewalk  to  the  top  of  the 
cornice,  are  from  sixty  to  ninety  feet  high,  and  which  buildings,  under  the 
other  very  salutary  provisions  of  the  law  relating  to  the  erection  of  build- 
ings to  which  we  have  referred,  are  required  to  Imve  heavy  division  walls, 
and  otherwise  rendered  massive  and  nearly  fire-proof,  it  would  seem  to  be 
an  absurdity,  were  it  not  a  serious  matter,  to  allow  to  be  placed  on  such 
structures  another  building,  built  of  pine  or  other  light  wood,  covered  with 
ilate,  or,  worse  still,  corrugated  iron,  and,  from  want  of  copings  to  the  face 
of  the  division  walls,  to  expose  not  only  the  building  itself,  but  its  neigh- 
bors on  either  side  to  destruction,  as  no  barrier  of  any  kind  would  exist  to 
prevent  the  extension  of  a  fire/' 

CORNICES. 

ISIO.  Brick,  stone,  or  wood  covered  with  iron,  zinc,  or 
plain  wood,  are  the  various  kinds  in  use.  These  latter  are  usu- 
ally made  elaborately  heavy  and  large;  and  invite  fire  from 
adjoining  or  even  distant  buildings,  as  is  well  described  by 
one  of  our  papers  as  follows : — 

*'  The  house  occupied  by  Kirk  &  Co.  was  a  three-story  brick,  and  the 
adjoining  building  was  a  five-story  brick,  with  a  magnificent  icooden  cornice, 
which  did  not  represent  anything  but  a  depraved  architectural  taste.  There 
was  a  ^ood  fire-wall  on  the  side  adjoining  Kirk  &  Co.,  but  the  roaring  flame 
from  the  burning  building  rolled  up  above  it  and  curled  over  the  roof  and 
down  the  front  where  the  wooden  cornice  invited  the  flame.  In  a  few  min- 
utes it  was  in  a  blaze,  and  it  was  with  the  greatest  diflSculty  that  the  roof 
was  saved  from  destruction,  which  would  not  have  been  endangered  if  it  had 
not  been  for  the  wooden  cornice.'' 

DEADENED  FLOORS. 

ItSll.  Three  or  four  inches  of  mortar  between  the  floor, 
joists  tend  much  to  the  safety  of  the  building,  by  confining  the 
jGire  to  the  room  where  it  commences,  imtil  it  can  be  extin- 
guished. Such  floors,  with  iron  laths  for  the  walls,  would  make 
it  almost  impossible  for  a  fire  to  extend  beyond  the  room  where 
it  commences. 

1513.  Iron  shutters  and  doors,  covering  outside  open- 
ings, should  be  of  strong.boiler-iron,  well  braced  upon  bar-iron  / 
firames ;  should  lap  over  the  edges  on  the  frame;  and  each  other 
when  double,  at  least  two  inches ;  should  be  hung  upon  strong 
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bar-iron  frames  securely  anchored  into  stone  set  in  the  brick- 
work for  this  especial  purpose,  to  prevent  working  loose,  as 
might  be  the  case  in  brick  alone,  and  not  in  contact  with  wood- 
work at  any  point ;  should  be  securely  fastened,  and  one  win- 
dow on  each  floor  so  arranged  as  to  be  opened  firom  the  outside, 
as  it  frequently  becomes  very  important  that  immediate  access 
should  be  had  to  the  interior  of  a  building,  where  the  key  to 
the  doors  may  not  be  at  hand. 

For  insUle  openings^  hoistwaySj  etc.,  when  not  larger  than 
the  ordinary  door,  the  coverings  should  be  of  not  less  than  on^ 
quarter  boiler-iron,  and,  if  larger,  of  proportionably  increased 
thickness,  made  to  correspond  in  other  respects  with  outside 
doors. 

When  such  doors  may  be  double^  one  on  each  side  of  the 
opening,  the  frames  should  be  bolted  together  through  the  in- 
tervening wall,  so  that  neither  can  fall  and  leave  the  other 
unprotected. 

1513.  The  following  are  the  resolutions  of  the  New  York 
Board  of  UxDERWRrrERS,  in  relation  to  the  use  of  iron  shut- 
ters and  hoistings: — 

jFVr«^-Tliat  from  all  stores,  warehouses,  or  baildings  oocapied  for  mer 
chandifie  porpofles,  in  the  cities  of  New  York,  Brooklyn,  Jerser  Citj,  and 
Hoboken,  located  in  streets  of  less  than  eighty  feet  in  width,  having  fire- 
proof iron  shutters  on  front,  rear,  and  side,  on  all  the  windows  (to  be  closed 
after  the  business  hoars  of  each  day  by  the  occupants),  and  the  doors  of 
which  on  the  street-front,  and  one  window  on  each  floor,  are  so  constrocted 
that  they  can  be  opened  from  the  outside  in  case  of  emergency,  a  dedoction 
of  ten  cents  may  be  made  from  the  gross  standard  rate,  jmmded  such  boild- 
ings  have  first  been  inspected  and  approved  by  the  general  sorveyor  of  this 
bcMird. 

Seeand—ThtLt  any  store  or  building  which  shall  have  houtw^fs,  dttm- 
mies,  or  elevators  inside  of  said  buildings,  and  without  iron  siides  or  eo9eriMg9 
to  the  same  on  each  floor  (to  be  closed  at  night  by  each  occupant  having  the 
use  or  control  of  the  same),  shall  be  charged  ten  cents  in  addition  to  the 
standard  rate  of  said  store  or  building.  Said  iron  slides  or  coverings  in  all 
cases  to  be  inspected  and  approved  by  the  general  surveyor  of  the  board. 

Iron  shutters  or  doors  hung  upon  or  in  connection  with 
wooden  door-frames,  is  a  wasteful  expenditure  of  money;  the 
very  object  umed  at  by  the  iron  door  is  defeated  by  the  wooden 
frame  in  contact. 


CLASSIFICATION   OP  BUILDINOS.  475 

IS  14*  Tinned  doors  :  Tm,  when  properly  applied  upon  / 
wooden  doors  and  window-shutters,  has  been  found  to  afford 
very  fair  protection  against  very  hot  fires,  and,  when  not  sub- 
ject to  be  brought  into  immediate  contact  with  any  considera- 
ble amount  of  burning  material,  may  be  deemed  safe.  A  case 
is  on  record  where  the  fire,  after  passing  through  iron  doors 
(hung  upon  wooden  frames !)  with  slight  detention  only,  were 
arrested  by  a  tin-covered  wooden  door.  The  thin  sheet  of  tin 
would  not  hold  a  sufficient  volume  of  heat  to  communicate  fire 
to  the  wood  beneath,  which  was/ound  to  be  charred  and  black- 
ened, but  from  lack  of  air  would  not  inflame. 

ZinCy  as  a  covering  for  doors  or  windows,  affords  no  pro- 
tection, as  it  melts  like  lead,  in  contact  with  heat. 

15 Iff.  Held:  "That  the  description  in  a  poUcy,  'iron  sh utters  and 
doors/  whether  regarded  as  a  representation  or  warranty,  wt|B  substantially 
true  if  there  were  such  shuttern  and  door»,  and  did  not  include  by  implica- 
^on  the  duty  of  keeping  them  dosed/' 

HsLD  also :  "  That  the  fact  of  their  being  open  in  the  middle  of  August, 
at  half-past  eight  o'clock,  p.  m.,  was  no  proof  of  negligence/' 

ltS16,  HoiSTWAYS  or  hatches,  through  which  merchan- 
dise is  usuaUy  elevated,  are  not  generally  boxed ;  they  should 
be  supplied  with  the  proper  doors  or  slides  on  each  floor,  to  be 
closed  at  all  times  when  not  in  use ;  if  such  doors  or  slides  be 
of  tron,  so  much  the  better.  , 

is  17.  DuMUiBS  are  apparatus  for  elevating  persons  or      ^ 
goods  to  the  upper  stories.     They  are  operated  by  steam,  and 
are  usually  inclosed  or  boxed  throughout,  with  doors  or  slides 
opening  upon  each  floor. 

ItSlS,  Well-holes  are  openings  more  or  less  large,  in 
the  floors  of  the  upper  stories,  for  the  purpose  of  light  and  ven- 
tilation to  the  stories  below ;  they  are  usually  secured  by  a 
board  fencing,  and  are  often  covered  by  movable  glazed  sashes, 
protected  by  wire  netting. 

All  of  the  above  offer  facilities  for  the  extension  of  fires^ 
bj  forming  a  draft  or  current  of  air.  They  should  be  kept 
carefoUy  closed,  except  when  in  actual  use. 
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1S19,  Sktligitts  are  openings  in  the  roof,  covered  by 
glazed  sash,  for  the  admission  of  light  to  the  floors  beneath; 
they  afford  entrance  to  fires  from  neighboring  buildings,  and 
should  in  all  cases  be  protected  by  strong  wire  nettings,  suffi- 
cient to  withstand  the  weight  of  any  such  pieces  of  timber  as 
might  be  carried  by  the  winds  from  a  neighboring  fire. 

IV.— OCCUPATION  OF  THE  BUILDING. 

1530.  Occupations  and  trades  are  classed  as  non-hazard- 
ous, hazardous,  extra  hazardous,  and  specially  hazardous,  ac- 
cording to  their  several  natures  and  risks,  and  affect  the  rate 
in  the  same  ratios. 

1531.  Ths  maximum  hazard  of  any  one  combined  risk 
rates  the  entire  premises ;  so,  where  a  building  or  range  of 
buildings  is  occupied  for  various  trades  or  kinds  of  bnsineM, 
some  hazardous  and  some  extra  hazardous,  the  highest  rate  of 
any  one  occupation  wiQ  rate  the  remainder.  So  also  with  an 
A  1.  building ;  by  specially  hazardous  occupancy  it  becomes 
subject  to  special  hazard  rates. 

Stocks  of  general  merchandise,  where  benzine,  benzole, 
naphtha,  gasoline,  or  ant  similar  oils  are  kept  at  all,  are  to  be 
rated  the  same  as  drug  stocks  in  similar  buildings. 

So  with  warehouses  where  goods  of  low  value,  as  jute,heinpi 
cotton,  petroleum,  etc.,  as  well  as  those  of  a  highly  ixA^' 
mable  nature,  as  camphene,  varnishes,  oils,  etc.,  are  stored  ^ 
the  same  locality  with  goods  of  greater  value,  and  neither  ^' 
flammable  or  combustible  in  their  nature,  the  former  will  ^ 
the  latter. 

Stocks  in  upper  stories  of  large  store  buildings,  especi^^ 
when  very  extensive,  should  pay  an  advanced  rate  over   * 
stock  upon  the  grade  floor. 

1533.  In  manufacturing  establishments,  particular  att^  . 
tion  should  be  paid  to  the  more  hazardous  appliances  atte^  , 
ant  upon  the  nature  of  the  business — as  the  '^  offal-room^ 
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rood- working  operations;  the  " picker ''  and  its  surroundings, 
U9  well  as  the  '^  waste "  in  cotton,  woolen,  and  other  similar 
aills.     (Iff38.) 

Full  surveys  should  be  made  of  all  buildings,  especiallj 
hose  having  extra  and  specially  hazardous  occupations. 

v.  — EXPOSURES. 

1S93.  In  estimating  the  value  of  an  insurance  risk,  the 
aatter  of  exposure — external  and  internal — ^becomes  of  the 
;reatest  importance,  and  should  have  proper  consideration  in 
Lxing  the  rate. 

15S4,  External  exposure  is  either  that  of  adjoining  or 
f  adjacent  buildings. 

Adjoining  buildings  are  such  as  touch  each  other,  without 
itervening  spaces,  as  **  frame  ranges,"  rear  buildings  at- 
iched  to  the  main  structure.  They  always  affect  the  hazard 
laterially.     (1503.) 

ltS3tS.  Detached  buildings  are  those  disconnected  from 
ny  other  or  others,  though  the  intervals  may  vary,  as  "  de- 
iched  five  feet,''  etc.  Custom  among  fire  underwriters  has 
iven  the  term  ^^  deta^lied  "  a  broader  and  more  definite  signifi- 
fttion,  thus:  Brick  buildings  are  said  to  be  ^^  detached  "  when 
Lstant  seventy-five  to  eighty  feet  from  other  similar  risks  or 
rdinary  hazards.  The  presence  of  a  specially  hazardous  risk 
ithin  less  than  one  hundred  feet  would  ordinarily  remove 
le  building  from  the  category  of  detached  buildings.     The  y 

Tm  being  thus  arbitrary,  much  wiU  depend  upon  judgment.  / 

In  cases  of  frame  buildings,  nothing  less  than  one  hundred 
iet  would  be  considered  ^^detached^^  under  similar  circum- 
ances. 

1S36.  Isolated  differs  from  detached.    Isolated  buildings 
re  such  as  stand  entirely  separate  and  apart,  beyond  ordinary         \      / 
urning  distance,  not  less  than  one  hmuired  and  fifty  feet  under 
rdinary  circumstances. 
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Special  hazards  expose  other  risks  at  a  distance  of  one.  Atm- 
dred  and  Jijly  to  three  hundred  feet,  according  to  the  nature  of 
the  occupancy. 

1537.  External  exposure  is  to  be  considered  with  regard 
to  the  class  and  occupation  of  adjoining  buildings  and  of  the 
building  insured ;  the  character  of  the  division  walls ;  the  dis- 
tance of  the  exposure,  etc. 

In  the  case  of  two  buildings,  one  of  the  first  and  tHe 
other  of  the  fourth  class,  threatened  bj  the  same  exposore, 
the  increase  of  hazard  to  the  fourth  class  building  is  much 
greater  in^^.-  portion  than  it  is  to  the  first ;  in  other  words, 
the  lower  the  ([flass  of  building  the  greater  the  risk  arising 
from  the  same  causes,  and  of  course  the  greater  should  be  the 
premium.  These  considerations  must  be  further  qualified  bj 
^'  local  circumstances  "  attending  each  case. 

This  matter  of  external  exposure  is  one  of  great  importance, 
a  large  majority  of  losses  arising  from  this  cause.  The  yarioos 
shades  of  hazard  arising  therefrom,  and  the  manner  in  which 
they  bear  upon  the  property  insured  in  each  case,  the  divi- 
sion walls  and  their  capacity  to  prevent  the  spreading  of  fir^ 
should  receive  especial  and  careful  consideration. 

1538.  Internal  exposures  arise  chiefly  from  the  nature  of 
the  occupancy.  Wood-working  establishments,  where  shavings 
are  made  in  quantities, — especially  of  soft  wood — have  much 
more  serious  internal  exposures  than  ordinary  manufacturing 
establishments,  as  cotton  or  woolen  mills,  or  hard-wood  work- 
ing shops ;  while  wadding  and  batting,  or  flax  mills,  are  much 
more  dangerous  than  cotton  or  woolen  mills.  A  manufactur- 
ing risk  of  any  kind  offers  more  material  for  fires  than  non- 
hazardous  or  simply  hazardous  occupations,  and  are  rated  ^' 
cordingly. 

In  wood-working  shops,  the  "offal-chute''  and  shaving-ro^^ 
should  be  properly  secured  by  selficlosing  iron  doors. 

In  cotton  and  woolen  mills,  et  id  omne  genusy  the  t^^'^ 
should  be  cleaned  out  daily  and  stored  at  a  distance  from  ^ 
mill,  as  it  is  liable  to  spontaneous  combustion. 
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In  iron  manufacturing  establishments^  greasy  rags,  dripping 
yUL  among  iron  borings  and  filings^  shoidd  be  carefully 
cbedy  and  barrels  of  water,  JUledj  with  a  fall  supply  of 
ketSy  should  always  be  at  hand. 

VI.— FIEE-EXTINGUISHING  FACILITIES. 

1«S39.  The  matter  oi  fire-extinguishing  facilities  available 
:ase8  of  fire,  has  a  marked  and  important  influence  upon 
3S,  as  tending  to  enhance  or  diminish  the  chances  for  salv- 
'.  These  means  differ  widely  in  efficiency  t^^jieixioxxA  local-  ^ 
B.  Some  have  the  "  Holly  '^  or  other  water-works,  avail- 
s  at  all  times ;  some  have  the  modem  steam  flrendngine,  and 
d  fire  department.  Others  are  satisfied  with  the  old-time 
lachine  "  and  volunteer  department,  and  others  still  trust  to 
chances  of  volunteer  "  bucket-carriers,  "  and  the  supply  of 
ter  from  adjacent  streams,  or  wells  and  cisterns  of  the 
ghborhood. 

The  introduction  of  water-workSj  by  which  a  plentiful  sup- 
of  water  can  at  all  times  be  relied  upon,  and  the  use  of 
im  fire-engines  ready  for  an  emergency,  have  much  reduced 
price  of  insurance  in  places  where  these  facilities  are  to  be 
nd,  though  it  is  questionable  if  the  reduction  in  premiums 
fire  offices,  from  this  cause,  is  warranted  by  the  actual 
alts  to  them.  That  the  aggregate  saving  of  property  at  fires 
y  be  large,  and  inures  to  the  benefit  of  property-holders — 
I  uninsured  especially— is  undoubted.  But,  inasmuch  as  ^ 
t  underwriter  pays  for  damage  caused  by  water  used  in  ex- 
guishing  the  flames,  as  well  as  any  loss  from  fire  itsdf,  and 
in  most  instances,  where  there  is  any  salvage,  it  is  because  the 
3  has  been  swamped  out  by  the  free  use  of  water,  it  becomes 
[uestion  of  some  interest  whether  the  water  damage  is  not 
ite  as  great  as,  if  not  in  excess  of,  the  fire  loss.  This  is 
)ecially  the  case  with  stocks  of  goods,  many  kinds  of  which 
)  rained  by  water  as  well  as  fire.  Upon  the  introduction 
the  Croton  water  into  the  city  of  New  York,  it  was  esti- 


480  CLASSIFICATION  OF  BUILDIK68. 

mated  that  the  damage  by  water  alone  reached  sixty-five  per 
cent,  of  the  losses. 

1550.  In  many  of  the  large  cities  ^^^rejpa^rob/' under 
the  auspices  of  the  underwriters,  have  been  organized,  em- 
bracing a  ^^ tarpaulin  hrigadej^  whose  duty  it  is  to  be  present 
at  every  fire  and  protect  the  goods  by  spreading  tarpaolins 
over  them  in  such  a  manner  as  to  cover  them  from  the  water 
from  floors  above.  And  it  is  wonderful  with  what  rapidity 
these  tarpaulins  are  spread,  or  hung  upon  the  walls  over  the 
shelves.  The  salvages  thus  accruing  to  the  ofSces  amplj 
repay  all  of  the  outlay  for  men,  horses,  and  outfit. 

In  some  of  the  smaller  cities  of  the  country  regular  organ- 
ized companies  are  in  existence  for  the  purpose  of  saving 
property  at  fires,  each  man  being  equipped  with  a  large  sack 
and  a  hatchet.  A  vast  amount  of  property  can  be  thus  saTed, 
not  only  from  the  flames,  but  from  thieves  imd  plunderers. 

1551.  While  it  must  be  admitted  that  water  is  handled 
with  great  adroitness  in  the  extinction  of  fires ;  it  is,  never 
theless,  a  rapacious  element,  consuming  more  than  it  succors; 
so  that  underwriters,  as  suchy  are  benefited  by  waier-uiorls 
and  steam  fire-engines  only  in  so  far  as  they  prevent  the  ex- 
tension of  fires  to  other  contiguous  insured  property ;  hence, 
it  is  evident  that  they  reap  but  little  or  no  benefit  in  the  way 
of  salvage  from  burning  premises,  for  what  is  not  burned  or 
destroyed  is  usually  badly  damaged  by  water.  It  is  but  j'^ 
therefore,  that  due  allowance  should  be  made  for  this  contii^' 
gency  in  fixing  rates,  but  not  to  the  extent  usually  exacts 
on  this  account  by  the  insured. 

When  all  fire-extinguishing  appliances  are  wanting,  ^^ 
rate  should  be  made  to  correspond  with  the  exposures  *^, 
probable  results  as  to  salvage,  and  the  line  should  be  redu^^ 
to  meet  the  rate. 

In  manufacturing  establishments  the  ititemal  arrangeni^^^^ 
for  meeting  fires  should  be  adequate  to  any  emergency ;  w^ 
and  steam-pipes  should  be  in  constant  readiness,  and  xa^^^ 
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the  control  of  reliable  and  tmstj  persons^  without  which  the 
risk  should  be  declined. 

1S33.  As  the  chances  for  salvage  always  enter  largely 
into  the  estimates  of  rates  to  be  charged  upon  any  given  class 
of  hazards,  the  probable  loss  in  case  of  fire  becomes  a  serious 
question  (1779).  Here  the  underwriter  is  again  brought  to 
faceythe  lack  of  reliable  data  on  which  to  base  his  judgment. 
What  is  the  fire  destructibility  of  the  risk  under  considera- 
tion t  What  its  fire  history  t  Unfortunately,  although  pro- 
gressive investigation  may  indicate  something  like  scientific 
results,  the  law  of  fire  destruction  yet  remains  imsolved. 

Exceptionally  large  fires  do  not  compose  the  great  bulk 
of  the  losses  of  the  country  in  a  year,  though  they  may  largely 
increase  the  average  of  the  year  for  a  given  locality,  and  are 
usually  ignored  in  the  underwriters'  rating;  they  intervene 
spasmodically  and  disturb  the  regular  tariffs,  but  do  not  serve 
as  a  basis. 

VII.-PROBABLE  LOSS, 

IN  THE   EVENT   OP  FIRE. 

ItSSS.  An  estimate  of  damage  likely  to  ensue  from  fire 
is  a  matter  solely  of  experience  and  judgment,  founded  upon 
the  nature  of  the  hazard.  It  usually  happens  that  the  degree 
of  inflammability  is  in  proportion  to  the  risk ;  consequently, 
the  destruction  of  the  property  is  more  or  less  speedy  and 
complete  in  the  ratio  of  its  ^^  fire  destructibility." 

ltS34.  The  loss  where  extremely  dangerous  articles,  such 
MM  benzine^  naphtha,  gunpowder,  and  other  combustible  and. 
explosive  substances  are  present,  or  in  manufactories  of  the 
lucre  hazardous  classes,  where  wood-working  is  carried  on  to 
^uiy  extent,  may  reasonably  be  counted  upon  to  be  total,  as  to 
he  insurance,  and  should  be  met  by  a  corresponding  rate  of 
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ItSStS.  In  non-hazardous  and  hazardooB  risks  the  actnal 
damage  hj  fire  may  be  insignificant,  while  the  injury  resoltmg 
from  water  or  smoke,  or  both,  may  be  large,  particolariy  to 
stocks  of  tea,  coffee,  sugar,  tobacco,  and  drugs,  which  suffer 
materially  from  hcaty  water j  or  smoke;  while  millinery,  upholi- 
tery,  shelf  hardware,  books,  etc.,  etc.,  are  ruined  by  either 
to  an  extent  not  appreciated  by  the  inexperienced.     In  the 
matter  of  plate-glass  and  mirrors,  but  slight  heat  cracks  them; 
while  fresco  and  gilding,  pictures  with  their  frames,  and  other 
decorative  adornments  of  dwellings  and  stores,  are  seriously 
impaired  by  water  and  smoke.     These  last-named  should  be 
the  subjects  of  specific  insurance,  and  should  pay  double  rates. 
On  the  other  hand,  boots  and  shoes,  china  and  queen's  ware, 
suffer  but  slightly  from  either  of  these  last-named  causes, 
though  they  do  suffer  by  removal. 

In  large  cities,  where  a  force  is  organized  expressfyto 
act  in  the  preservation  of  property  at  fires,  by  spreading  ter- 
paulins  over  goods  to  protect  them  from  water,  the  loss  from 
this  source  is  comparatively  small.  But,  where  no  such  faci- 
lities are  at  hand,  these  contingencies  must  form  an  important 
part  in  the  estimate  of  rates. 

ltS36.  Another,  and  by  no  means  unimportant  element, 
must  enter  into  the  estimate  of  probabilities  in  this  connec- 
tion ;  that  is  thefty  so  common  at  and  after  fires.  Indeed, 
many  fires  have  their  origin  in  the  expectation  of  plunder 
during  the  confusion  attendant  thereon  (1771),  The  probaM® 
amount  of  loss  from  this  cause  will  be  largely  dependent  up^'** 
the  facility  with  which  the  property  can  be  concealed  »d^ 
carried  away,  and  the  care  bestowed  upon  its  preservation^ 
by  the  owner,  or  the  police  authorities.  Large  amounts  ^ 
always  thus  stolen,  especially  in  broken  stocks,  as  clothioS' 
boots,  shoes,  and  hats,  cigars,  tobacco,  et  id  omne  genus  ]  ^^' 
as  the  underwriters  do  not  pay  for  stolen  property,  eff*^^ 
should  be  made  to  ascertain  the  facts  in  such  cases,  so  Bfl  ^ 
distinguish  the  stolen  from  the  burned  (ISSO). 
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VIIL— TAXES,  LICENSES,  DEPOSITS. 

1S37.  While  the  supreme  judicial  authority  of  the  coun- 
try has  decided  that  individuals  of  one  state  are  entitled  to  all 
the  rights  and  immunities  of,  and  upon  the  same  terms  as, 
citizens  of  any  other  state  in  which  they  may  sojourn  in  the 
prosecution  of  their  business,  the  same  high  authority  has 
ruled  that  corporations  have  no  rights,  outside  of  the  state  that 
gave  them  existence,  which  sister  states  are  bound  to  respect. 
The  result  is  that  deposits j  UcenseSy  tuxes  and  fees  have  been,  in 
some  few  states,  assessed  upon  insurance  corporations  espe- 
cially, both  fire  and  life,  not  only  lavishly,  but  without  stint, 
and  seemingly  without  consideration,  until  they  have  become 
almost,  if  not  quite  prohibitory,  the  instigation,  doubtless,  in 
many  instances,  of  ignorance,  or  something  worse,  of  legis- 
lators ;  and  in  others  of  the  local  companies  of  the  states,  with 
a  view  to  prevent  competition  by  companies  of  other  states, 
such  local  companies  usually  being  exempt  from  this  special 
taxation. 

ltS38.  In  consequence  of  this  restrictive  and  burdensome 
special  taxatiotiy  some  states,  the  companies  of  which  suffer 
thereby,  have  adopted  retaliatory  legislationy  compelling  the 
companies  of  other  states  doing  business  within  their  several 
jurisdictions  to  submit  to  the  same  taxation,  fees,  license  and 
deposits  as  may  be  required  by  their  respective  states.  But 
it  happens,  unfortunately,  that  the  states  inflicting  these  heavy 
taxations — with  one  solitary  exception — have  no  companies 
of  their  own  which  would  be  likely  to  seek  business  in  other 
jurisdictions :  Hence,  as  applied  to  insurance  corporations, 
such  retaliatory  legislation  fails  to  work  out  the  remedy  for 
which  it  was  intended. 

ltS39.  In  addition  to  state  deposits  varying  anywhere 
from  ten  to  f/ly  thousand  dollars  for  each  agency  company — 
usually  in  depreciated  bonds  of  the  state,  United  States  bonds 
being  excluded — state  county  and  municipal  licenses,  varying 
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from  twenty-five  dollars  to  fifteen  hundred  each^  are  simulior 
neoitsltfj  in  many  instances^  required  from  each  company; 
while  special  municipal  licenses^  for  the  benefit  of  particular 
objects,  as  a  medical  college  at  Mobile  ($200),  fiire  depart- 
ments, two  per  cent,  on  each  company's  receipts — ^as  if  insur- 
ance companies,  instead  of  the  uniDSured  property,  weresolelj 
benefited  by  them;  and  for  almost  every  other  conceivable 
purpose  for  which  a  permanent  source  of  revenue  might  be 
needed. 

lt(40«  Nor  is  this  all.  Agency  insurance  companies  are 
further  subjected  to  annual  state^  county  and  municipal  taxes, 
varying  from  one  to  five  per  cent,  upon  the  gross  receipts  of  each, 
and  this  simultaneously :  that  is,  state,  county  and  municipal 
all  at  once.  And  to  secure  the  payment  of  these  exorbitant 
assessments,  agents  are,  in  many  cases,  compelled  to  give 
bonds,  in  amounts  from  five  hundred  to  two  thousand  dollars ; 
and  penalties  for  failure  to  comply  with  many  of  the  proTi- 
sions  are  provided  for  in  the  form  of  fines^  varying  from  five 
hundred  to  three  thousand  doilarsy  and,  in  some  extreme  cases, 
imprisonment  of  the  agent  from  one  month  to  one  year  on  bread 
and  water, 

ltS41.  Fortunately  \\iq^q prohibitory  assessments  are  con- 
fined to  a  comparatively  small  number  of  the  states.  In  oth- 
ers, such  assessments  are  either  comparatively  light,  or  omit- 
ted altogether. 

ltS43.  In  view  of  these  assessments,  it  will  be  apparent 
that  afker  the  value  of  the  risk  has  been  approximated  by  due 
consideration  of  the  foregoing  contingencies,  an  addition,  and 
by  no  means  a  small  one,  at  interested  places,  should  be  made 
to  cover  the  expenses  of  licenses,  fees,  taxes,  etc.,  etc.,  where 
so  heavily  imposed,  as  it  is  no  more  than  even-handed  justice 
that  the  companies  should  be  re-imbursed  by  an  addition 
equal  to  the  net  value  of  these  taxes.  In  San  Francisco,  Cal., 
where  a  two  per  cent,  tax  is  assessed  upon  premiums,  it  is 
customary  to  add  it  to  the  premiums  paid  by  the  h 
custom,  by  the  way,  well  worthy  of  imitation  elsewhere. 
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IX.— RELATIVE  AMOUNT  OF  INSURANCE. 

PARTIAL  YBRSUS  FULL  IN3I7RANCB. 

ltS44.  A  very  material  point  in  fixing  rates,  and  one  en- 
tirely overlooked  by  most  of  the  younger  underwriters  espe- 
cially, is  the  relative  amount  of  insurance  UiJccn  as  compared  ivith 
the  value  of  the  property  at  risk. 

The  subject  is  one  of  importance,  and  will  be  considered 
under  three  heads,  viz. : — 

I.    PABTIAL   INSURANCE. 

lS4tS.  It  is  a  long-recognized  principle  in  fire  underwrit- 
ing, that  ^^  the  smaller  the  relative  amount  of  the  insurance  to 
the  value  of  the  property  covered,  the  greater  the  risk  of  loss 
to  the  insurer ; "  the  more  especially  when  such  loss  may  be 
partial  only — and  it  is  a  well  ascertained  fact  that  a  very 
large  majority  of  all  fire  losses  are  partial^  not  exceeding  fifty 
per  cent,  of  the  value  of  the  property  at  risk.  Hence,  the 
owner  of  goods  who  only  insures  one^hird  or  one-half  of  their 
value  at  the  satne  rates  he  tvould  pay  for  three-fourths,  or  more, 
does  not  give  the  company  a  premium  adequate  to  the  in- 
creased risk,  as  in  nearly  all  cases  of  fire  where  there  is  a  low 
average  o{ partial  insurance,  the  loss  on  this  minimum  amount 
is  total ;  and  a  little  examination  of  the  doctrine  of  chances 
will  show  that  the  premium  in  such  cases  is  not  proportioned 
to  the  risk.  It  is  for  the  interest  of  insurance  companies, 
therefore,  to  secure,  up  to  a  certain  limit,  a  very  full  insurance 
of  property,  either  by  insurance  direct,  when  the  circumstan- 
ces of  the  case  will  admit  of  it,  or  by  the  application  of  the 
average  clause,  thus  compelling  full  insurance.     (334.) 

U.    ENHANCED   VALUES. 

1947.  Enhanced  values  are  equivalent  to  i^ar^iaZ  insur- 
ance. 
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By  enhanced  values  is  meant  the  rise  in  prices  after  the 
property  is  insured,  as  was  the  case  during  the  late  war,  when 
property  covered  by  insurance  frequently  doubled  in  value  in 
hands  of  the  insured,  without  additional  outlay  on  his  part,  or 
the  payment  of  additional  premiums. 

While  enhanced  values  do  not  increase  the  degree  of  the 
hazard  (aside  from  the  moral  feature),  they  do  increase  the 
liability  of  the  underwriter  to  loss,  upon  the  principle  jnst 
stated  under  partial  insurance  (1343).  Hence,  higher 
valuations  call  for  a  greater  aggregate  of  premium,  for  the 
proper  compensation  of  the  insurer,  as  the  actual  insurance 
value  increases  with  the  enhanced  cost  price,  whether  snch 
appreciation  result  from  an  aggregation  of  subjects  causing 
enlarged  values,  or  from  decreased  rates. 

ltS47.  Upon  this  principle  it  is  that  compound  or  collec- 
tive policies,  covering  several  subjects  under  one  sum,  and  at 
a  single  rate  of  premium,  are  objectionable,  as  a  loss  upon  one 
of  the  subjects — equivalent  to  a  partial  loss  only  of  the  value 
— ^may  sweep  off  the  entire  policy,  leaving  no  recourse  upon 
the  remaining  subjects  of  the  insurance  for  contribution. 

It  is  just  here  that  the  equity  of  the  average  clause  ifi 
demonstrated.     Under  its  stipulations  the  entire  property  is 
under  insurance,  either  by  imderwriters,  or  by  the  owner  as 
co-insurer,  and  in  the  contingency  of  loss  the  insurer  pays 
pro  rata  only  as  the  value  of  that  portion  of  the  property 
under  the  protection  of  his  policy  bears  to  the  value  of  all 
of  the  property  at  risk,  be  the  same  more  or  less  ;  and  at  the 
same  time  he  will  have  received  a  frdl  equivalent  for  the  pro- 
portion of  risk  assumed. 

lU.  FULL   IN8UBAXCE. 

1348.  Here  we  have  the  converse  of  the  proposition 
under  partial  insurance ;  that  is,  the  larger  the  relative 
amount  of  insurance  is  to  the  value  of  the  property,  the 
smaller  is  the  amount  of  loss  to  the  underwriter,  and  for  the 


ENHANCED   VALUES.  487 

same  reason,  that  the  majority  of  losses  are  partial  only ; 
hence^  the  larger  the  lines,  the  less  the  proportion  of  loss  to 
the  premium  paid. 

The   logical   deduction   from   this   proposition  is,  that  a 
policy  approximating  in  amount  the  full  value  of  the  prop-        / 
erty  should  not  pay  as  much  premium  as  a  policy  for  one- 
Jourth  or  ofie-tenth  of  such  yalue  only. 

1949.  Mr.  Hoke  (in  his  work  on  average  adjustments)^ 
makes  a  mathematical  valuation  of  the  risk;  showing  that  the 
liability  to  loss,  ixader  full  insurance^  would  not  exceed  about 
four  times  the  liability  under  an  insurance  of  one-tenth  of  such 
value  only.     Thus : — 

Where  an  iDsarance  of  $100,  on  a  value  of  $1,000,  pajs  premium  $4.00, 
an  insurance  of  $1,000  (full  value)  would  pay  only  four  times  the  rate  of 
$100,  or  $10.00,  instead  often  times,  or  $40.00. 

However  just  and  equitable  the  principle  of  reduced  rate 
of  premium  for  enlarged  lines  of  insurance  may  be,  or  whether 
the  rates  of  such  reduction,  as  given  by  Mr.  HoRE,  be  the 
correct  oaes  or  not,  it  is  to  be  feared  that  the  majority  of 
fire  underwriters  will  not  be  sufficiently  au  fait  in  mathe- 
matics to  work  out  the  problem  of  deduction  from  original 
rates  on  minimum  lines,  for  the  benefit  of  the  company,  on  full 
lines  of  insurance. 
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IStSO.  In  connection  with  this  subject^  it  may  be  well 
to  define  the  terms  adjustment,  apportionment ^  and  contrihuim^ 

as  tbej  are  frequently  used  as  synonymous,  thus  creating  con- 
fusion. 

1 55 1  •  Adjitstment  of  fire  losses  is  ascertaining  and  fixing  the  amooii 
of  loss,  under  the  insurance,  without  reference  to  the  companies  into- 
ested. 

15 53.  Afpobtionment  of  fire  losses  is  the  act  of  determining  and 
apportioning  the  contribuUw  liability  of  each  co-insuring  company  upon  tiis 
ascertained  general  loss.  In  England,  persons  employed  profesisionallj  to 
make  apportionments  are  called  ''  auesmrs." 

1553.  CoiTTKiBUTiON  to  fire  losses  is  the  payment  of  its  rainbU  pit- 
portion  of  such  ascertained  general  loss  by  each  co-insuring  company. 

1554.  Adjustment,  by  determining  the  amount  of  loss,  iB 
an  admission,  upon  the  supposition  of  certain  £icts,  that  the 
insured  is  entitled  to  recover  on  the  contract  of  insurance; 
it  is  simply  an  agreement  to  pay,  which  is  binding  only  wlten 
founded  upon  previously  admitted  liability. 

But,  until  the  underwriter  has  paid  the  money,  he  is  it 
liberty  to  avail  himself  of  any  defense  which  ^e  facts  or  the 
law  of  the  case  will  furnish.     (1987.) 

The  object  of  adjustment  is  therefore  to  arrive  definitely  at 
those  certain  facts  made  contingent  by  the  stipulations  of  the 
policy,  upon  the  occurrence  of  loss  or  damage  by  fire  to  the 
subjects  covered,  so  that  the  liability  of  the  insurer  and  the 
responsibility  of  the  insured  under  the  terms  and  requirements 
of  the  contract  may  be  accurately  determined  and  adjusted, 
to  the  end  that,  while  the  insured  shall  be  justly  indemnified 
for  his  loss,  the  insurer  shall  not  be  called  upon  to  contribute 
more  than  his  equitable  proportion  to  the  payment  thereo£ 

1954.  To  render  an  adjustment  binding,  it  must  be 
intended  and  understood  by  the  parties  to  the  contract,  to  be 
absolute  and  final.     There  must  be  an  accord  and  satisfactum 
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179B)  agreed  upon  by  the  parties,  wbich^  when  performed^ 
a  bar  to  all  actions  npon  the  subject.  When  so  made  and 
Teed,  it  cannot  be  opened,  except  on  the  ground  oi  fraud  or 
\si<xkes  from  fa^ts  not  known.  Neither  party  can  allege 
istakes  of  the  law  as  a  ground  for  setting  aside  an  adjust- 
ent  ;  but  an  adjustment  made  through  mutual  mistake, 
id  misunderstanding  of  material  facts  by  the  parties,  is  not 
nding  on  either  party.  Or,  if  there  be  fraudy  legal  or 
oral,  by  either  party  to  the  adjustment,  it  will  not  bind  the 
her  party. 

lStS6.  An  agent  or  an  adjuster  cannot  bind  his  company 
pay  an  adjusted  loss,  without  special  authority.    (1308.) 

IStST.  The  basis  of  an  adjustment  is  the  contract  of  in- 
irance,  with  its  representations  and  warranties,  together 
ith  all  written  and  printed  conditions  of  the  policy  as  they 
ay  be  modified  or  controlled  by  subsequent  indorsements. 
I  all  cases  the  adjustment  should  be  made  up  in  accordance 
ith  the  terms  of  the  policy,  as  given  in  the  written  portion 
lereof,  without  reference  to  any  alleged  verbal  or  other  agree- 
ent  between  the  insured  and  the  agent,  not  included  in  or 
idorsed  upon  the  policy  before  the  occurrence  of  the  fire, 
his  should  be  the  first  lesson  learned  by  the  adjuster,  and  one 
lat  should  never  be  forgotten  or  varied  from  under  any  cir- 
imstances  without  proper  authority.  Any  claims  of  the  in- 
ured for  a  construction  of  the  intent  of  the  policy  at  variance 
ith  what  appears  upon  its  face,  must  be  submitted  to  the 
)mpany  for  consideration  and  approval  before  being  allowed. 

Itl«l8.  The  policy  as  written^  and  the  policy  only^  must 
mtrol  the  adjustment  in  every  instanceyfor — 

"  The  law  defining  the  relation  between  the  insurer  and  the  insured  i$ 
^poUey  ofimurajice,  with  all  its  clauses,  conditions,  and  stipulations,  by 
hich  their  mutual  rights  and  liabilities  are  defined  and  measured.'' 

The  policy^  or  a  copy  of  it,  should  always  be  present  for 
xamination  and  reference,  in  case  of  adjustment  of  lost 
nder  it. 
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15tS9.  The  process  of  adjustment  is  simple  or  complex, 
according  as  the  contract  may  be  specific  or  mixed  in 
character^  and  is  based  upon  certain  muversallj'  recognized 
general  principles  of  law  and  equitj;  which  remain  ever  the 
same ;  yet  there  are  issues  presented  in  adjustments^  where 
there  are  such  nice  shades  of  difference — ^in  degree  as  well  ai 
in  kind — constantly  arising,  where  it  may  be  very  difficult  to 
say  ^^  this  meets  the  condition^  or  that  does  not^''  so  thit 
adjusting  scientifically  may  be  truly  termed  an  art,  which, 
like  other  arts,  can  only  be  matured  by  long  and  varied 
experience,  diligent  study,  and  close  observation  of  men  and 
things. 

ltS60.  The  difficulties  usually  experienced  in  adjost- 
ments  may  be  attributable  to  three  causes,  more  or  less 
prominent,  viz.:  the  policy ;  the  insured;  and  the  wantofsom 
uniformly  recognized  rule  or  rules  for  the  apportionment  of  hss 
under  non-concurrent  policies. 

1S61.  First:  As  arising  from  loosely  and  indefinitely 
worded  policies,  leaving  the  adjuster  in  serious  doubt  as  to  the 
intent  of  the  contract,  and  especially  when  non-concorrent 
policies  are  found  upon  the  same  loss,  with  different  ranges  of 
operation  and  bearing,  and  in  several  different  offices,  each 
with  varying  conditions  and  stipulations,  as  is  frequendy  the 
case  in  heavy  mercantile  transactions  involving  large  and 
varied  lines  of  insurance,  thus  presenting  mixed  and  some- 
times seemingly  opposing  liabilities,  so  that  the  true  ratable 
proportion  of  contributive  liability  is  not  unfrequently  dif- 
ficult to  be  ascertained ;  though  the  modem  practice  of  having 
printed  forms  containing  the  description  of  the  property  so^ 
divisions  of  the  risk  where  the  amount  is  large,  has  materiaDj 
relieved  this  heretofore  serious  difficulty  by  giving  uniform* 
concurrency  to  the  written  portion  of  the  contract ;  while  the 
almost  universal  adoption  of  the  National  Board  form  of  the 
conditions  of  the  policy,  by  the  companies  of  the  larger  citicsj 
has  greatly  modified,  if  not  removed  the  difficulty  in  this  con- 
nection. 
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1S69.  Second :  As  to  the  insured^  who  may  be  divided 
into  ttco  classes :  honest  and  dishonest. 

The  honest  are  not  unfirequentlj  ignorant  of  the  most  or- 
dinary forms  of  business  transactions ;  with  little  or  no  idea 
of  the  true  intent  and  meaning  of  an  insurance  policy,  or 
of  their  rights  under  it,  and  obstinate,  as  well  as  avaricious 
and  suspicious,  prone  to  over- valuation  of  their  loss  ;  without 
books  of  account  or  other  vouchers  upon  which  even  an  ap- 
proximate estimate  of  the  loss  can  be  safely  based ;  and,  while 
thus  unable  or  unwilling  to  afford  any  assistance  in  arriving 
at  the  amount  of  loss,  are  nevertheless  ready  at  every  turn 
adverse  to  their  claim,  to  charge  the  adjuster  with  an  attempt 
to  defraud  them  of  their  rights. 

The  dishonest :  As  it  is  estimated  that  fully  two-thirds  of 
b£  our  fires  are  incendiary,  originating  in  fraud,  this  class  will 
naturally  occupy  a  large  share  of  the  adjuster's  attention ;  and; 
inasmuch  as  parties  who  intend  to  defraud  insurance  com- 
panies in  this  manner  will  lay  their  plans  with  more  or  less 
•kiU  and  shrewdness,  in  order  to  avoid  suspicion,  they  wUl 
require  to  be  met  with  zeal,  prudence,  and  ability  on  the  part 
of  the  adjuster.  Such  attempts  are  not  unfrequently  frus- 
trated by  a  system  of  close  watching  and  masterly  inactivity, 
for  they  cannot  bear  the  test  of  delay  and  constant  scrutiny. 

ltS63.  Third:  That  worst  of  difficulties — the  want  of 
some  definite  and  uniformly  recognised  rule  for  the  apportion- 
ment of  contributive  liability  among  co-insuring  companies 
under  compound  or  non-concurrent  policies.  Under  present 
practice  each  adjuster  is  a  law  unto  himself,  and  the  result  is 
confusion  and  uncertainty  where  precision  and  uniform  cer- 
tainty should  prevail.     (3096.) 

To  this  should  be  added,  as  no  less  essential,  the  need  of 

jroperly  trained  a^ustersj  educated  in  the  school  of  experience 

and  competent  to  handle  properly  the  most  complicated  cases. 

The  practice  of  intrusting  the  reputation  of  a  company,  in 

addition  to  heavy  pecuniary  responsibility,  to  inexperienced 


i/ 
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not  to  say  reckless  or  unprincipled  men^  as  is  too  firequently 
done^  is  not  only  prolific  of  difficidtyy  but  pregnant  with 
danger;  of  difficulty,  either  with  the  insured,  resulting  in  vex- 
atious law-suits,  or  with  other  more  skillful  adjusters  in  the 
matter  of  apportionment ;  of  danger,  that  through  ignorance, 
if  nothing  worse,  the  funds  of  the  company  will  be  improperly 
dispensed,  or  its  reputation  suffer  from  the  incompetency,  if 
not  dishonesty  of  its  adjuster. 

In  addition  to  these,  companies  employing  incompetent, 
inexperienced  men  as  adjusters,  pay  heavy  tuition  fees;  for, 
as  a  rule,  it  costs  many  thousands  to  educate  a  man  to  a  fair 
degree  of  proficiency  as  an  adjuster.  Who  foots  the  bill  in 
such  cases  becomes  a  serious  question. 

All  adjustments  should  bo  made  without  unnecessary  or 
vexatious  delays  ;  no  merely  technical  or  frivolous  objectiom 
should  be  made ;  but  honest  claimsj  fairly  established,  should 
be  as  fairly  met  and  liberally  construed,  and  the  insured  should, 
in  all  cases,  receive  the  full  indemnity  contemplated  by  the 
contract.  With  as  much  propriety  would  a  solvent  merchant 
ask  for  a  rebate  upon  his  maturing  bank  paper,  beyond  the 
legitimate  interest,  as  a  solvent  insurance  company  would  en- 
deavor to  reduce  the  amount  of  an  ascertained  Jwnest  lofls 
below  the  indemnity  guaranteed  by  the  insurance  contract 
Yet,  "sharp"  adjusters  pride  themselves  upon  the  several 
amounts  they  have  been  able  to  save  (t)  for  their  companies 
out  of  an  honest  loss. 

When  a  loss  has  a  suspicious  look,  and  the  adjuster  is 
morally  certain  that  there  is  something  hidden,  it  may  be  well 
to  meet  the  claimant  upon  his  own  ground,  and  pit  "  sharp- 
ness '^  vs.  "  dishonesty." 

ltS64.  This  matter  of  "abatement"  would  seem  tobe- 
no  new  thing  in  the  adjustment  of  loss,  for  we  read  in  Lef* 
bournes  Panarithomologiaj  a,  d.  1693,  of  similar  cases  in  his 
day.     He  says  : — 

"  When  they  are  satisfied  there  is  a  real  loss,  there  is  generallj  ta 
abatement  of  ten  {>er  cent,  for  prompt  payment ;  for,  if  thej  are  paaetaal 
men  and  valne  their  reputations,  they  will  presently  paj  yoa ;  if  not»  the/ 
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will  shuffle  joa  off  and  endeavor  to  find  out  flaws,  and  raise  scruples  for  a 
larger  abatement  than  ordinary,  and  sometimes  will  keep  you  a  year  or  two 
ont  of  your  money,  and  many  times  never  pay,  bat  get,  in  case  of  loss, 
fifteen  or  twenty  per  cent,  abated.  I  have  known  forty  per  cent,  abated  on 
Tery  small  pretensions,  which  makes  a  common  proverb  about  such  insur- 
ers :  *  What  M  it  worth  to  insure  the  insurers  f*  Be  careful,  therefore,  to  deal 
with  honest  men  that  value  their  reputation,  when  you  have  anything  to 
be  insured." 

Leybourn's  advice  is  soundy  and  is  usually  acted  upon  by 
men  who  have  been  unreasonably  ^^  abated ''  in  their  claims, 
and  such  abating  companies  are  shunned  thereafter^  thus  losing 
in  the  end  far  more  than  the  amounts  thus  stolen — a  strong 
but  appropriate  word — from  their  customers. 

LEGAL  DUTY  OF  ADJUSTERS. 

lS6t(«  The  fact  that  the  insurance  contract  is  uberrinue 
J!dei — of  the  utmost  good  faith  on  both  sides — seems  frequently  to 
l^e  entirely  ignored ;  and  while  the  insured  is  held  to  a  strict 
CM^oountability  as  to  the  good  faith  of  his  representations,  he  is 
Xuually  considered  fair  game  for  the  parties  concerned  to  make 
'k.he  most  out  of,  in  case  of  loss.   Adjusters,  as  a  class,  seem  to  be 
S^norant  of  the  fact  that  the  law  requires  equally  good  faith  on 
^he  part  of  the  companies  in  the  discharge  of  the  obligations 
imposed  upon  them  by  the  contract,  and  that  any  tangible 
^niflconduct  or  misrepresentation  of  the  rights  of  the  insured 
\}j  which  he  may  be  influenced  to  his  own  injury,  ^'  amount- 
-ing  to  a  breach  of  ^  legal  duty '  arising  out  of  the  confidential 
weUUions  requiring  tlie  uttnost  good  faith  in  mutual  dealingsj^ 
iprill  be  a  valid  cause  of  action  against  any  company  so  of- 
fending.    And  Chief  Justice  Campbell,  of  Michigan,  says : 
^'  There  is  no  class  of  cases  more  readily  relieved  in  equity 
than  such  abuses.''     (603^  607,  619.) 
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ltS66.  If  adjusting  be  an  art^  then  is  the  thorongUy 

competent  adjuster  an  abtist  of  no  mean  order  of  talent ;  for 

there  are  few  business  professions  requiring  so  many  esstn^ 

tial  qualifications  to  cope  successfully  with  the  multitodinou 

phases  usually  presented  by  complicated  losses^  whether  such 

complications  arise  from  conflicting  and  non-concurrent  pdi- 

ciesy  or  from  the  yillainies  of  shrewd  operators  bent  upon 

fleecing  insurance  companies. 

"  Of  all  cillings,  that  of  a  professed  insarance  ad(}u9ter  ofien  tbemoit 
lamentable  opportaaity  for  the  discoveiy  of  human  wecJuiess  and  deprtr- 
\Xj ;  for,  by  many  persons  it  is  considered  no  robbery  to  defraud  insanooe 
companies  by  fraudulent  or  exaggerated  claims  for  loss  or  damage;  sod 
that  operation  which  in  individual  cases  would  be  called  cheating ^  becomes, 
when  an  insurance  company  is  the  subject,  only  cuteness  or  shrewdneH.'' 

The  adjuster's  office  is  really  judicial — not  one  of  simple 
routine^  as  some  imagine;  large  amounts  not  unfrequently 
depend  upon  his  honesty^  vigilance^  skill,  and  judgment;  and 
he  is  often  called  upon  to  act  where  precedents  may  or  may 
not  exist,  and,  if  existing,  are  not  always  apposite,  or  to  be 
pleaded  for  or  against  the  admission  of  claims  in  a  statement; 
hence,  he  should  be  a  prompt  and  ready  thinker,  possess  a  gen- 
eral knowledge  of  law  and  of  business  transactions,  and  be  en- 
dowed with  quick  perception,  to  take  in  at  a  glance  the  exigen- 
cies of  his  position,  and  act  promptly  as  the  case  may  require. 

It  has  been  said  that  in  the  legal  profession,  all  knowledge) 
whether  mechanical,   scientific,  or    miscellaneous,  sooner  or 
later  becomes  useful  and  desirable  in  the  performance  of  p^ 
fessional  duties ;  this  is  especially  so  with  the  a^uster.    B^ 
should  be  a  combination  of  merchanty  mechanicj  undencrii^^ 
lawyer  J  and  detective  ;  he  should  be  sufficiently  discreet   ^ 
all   times   to   avoid   giving  offense  by  his  manner;    sho"^ 
possess  the  rare  faculty  of  saying  unpleasant  things,  wl^^*^ 
necessary  to  be  said,  in  a  way  calculated  to  avoid  unnecess^^ 
irritation.     The  exhibition  of  anger  and  harshness  on  si^^ 
occasions  tends  only  to  the  injury  of  his  case^  while  the 
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"d  tumeth  awaj  wrath;  and  an  unreasonable  man  not 
requently  yields  to  words  fitly  spoken,  when  he  would 
ist,  or  submit  grudgingly,  if  he  must;  to  harsh  and  intem- 
*ate  language.  Our  most  prominent  adjusters  possess  this 
t;  and  to  its  proper  exercise  is  due  much  of  their  uniform 
icess  in  the  profession. 

1567.  In  examining  into  the  particulars  of  a  loss,  he 
>uld  act  with  circumspection  and  moderation,  so  that  neither 
)  sufferer  nor  his  friends  can  have  cause  to  impugn  the 
mess  and  liberality  of  the  settlement ;  while  at  the  same 
10;  as  the  laws  are  the  only  safeguard  for  the  company 
Gunst  unjust  and  fraudulent  claims,  he  should  be  fuUy  satis- 
i  of  the  fair  dealing  of  the  claimant  in  the  premises,  to 
luce  him  to  waive  any  legal  rights.     And  just  here,  when 

3  standing  of  the  claimant  and  the  honesty  of  the  loss  are . 
jrond  question,  an  inexperienced  adjuster  would  be  thrown 
his  guard.  Many  good  men,  at  such  times,  are  disposed 
make  the  most  of  the  fire,  estimating  in  their  own  minds 
rious  items  of  loss  not  covered  by  the  contract,  and  satis- 
ing  their  consciences  that  they  are  not  getting  more  than 
sir  general  loss. 

1568.  To  a  fair  share  of  energy  and  industry  should  bo 
ded  discrimination,  experience,  soimd  judgment,  and  decis- 
1  of  character,  to  be  able  to  say  "  No,"  and  adhere  to  it. 
le  shrewd  claimant  is  apt  to  discover  any  proneness  or 
cillation,  and  to  take  advantage  of  it  to  his  own  benefit. 
30Te  aU,  he  should  be  patient  and  persevering  in  a  high 
gree,  and  not  easily  discouraged  by  the  obstacles  met  with 
the  discharge  of  what  may  at  times  be  an  unpleasant  task ; 
r  the  correct  adjustment  of  complicated  losses  is  no  child's 
ly ;  and,  finally,  he  should  jiot  be  over-anxious  to  anticipate 
;her  the  time  of  payment — as  the  customary  delay  may  save 
e  claim  (1694) — or  the  time  of  the  starting  of  the  next 
iin  of  cars. 

Even  the  best  adjusters^  in  the  honest  discharge  of  their 
ities,  cannot  always  fail  to  give  offense.     Even  among  btisi' 


496  THE   ADJUSTER. 

ness  men  he  is  frequently  called  over-particalar,  becaoae  he 
insists  upon  the  same  kind  of  vouchers  for  his  companji 
before  paying  a  claim  for  loss,  that  would  naturally  and  with- 
out question  pass  between  merchants  in  effecting  an  ordinary 
settlement  of  business  affairs — there  being  this  difference, 
however^  against  the  company :  it  must  depend  largely  upon 
the  honesty  of  the  claimant,  the  subject  of  the  settlement 
being  in  ashes j  and  not  producible  in  evidence. 

In  view  of  the  many  qualifications  essential  to  the  forming 
of  a  competent  adjuster,  it  may  not  be  inappropriately  said 
of  them  as  a  class,  as  of  poets,  ^'  they  are  bom,  not  made.'' 
Nevertheless,  however  weU  fitted  a  man  may  be  by  natund 
aptitude  for  the  profession  of  adjuster  of  fire  losses,  he  can 
only  become  proficient  by  possessing  a  thorough  theoretical  ai 
well  as  practical  knowledge  of  the  principles  of  fire  under- 
writing ;  for,  as  Emerigon  says : — 

'*  When  one  wishes  thoroughly  to  acquire  a  subject,  theorj  is  not  to  be 
neglected  :  it  serves  to  develop  principles — through  it  we  become  learned  ia 
an  art ;  but,  to  be  a  master  in  that  art,  practice  must  be  joined  to  theoiy." 

And  just  here  it  is  that  so  many  adjusters  fail  in  ability  to 
cope  with  complicated  cases,  which  a  theoretical  knowledge 
of  the  subject  would  enable  them  to  comprehend  and  masttf 
with  little  or  no  difficulty. 

The  great  want  of  the  profession  is  educated  adjasteri. 
Adjusting  should  be  as  much  of  a  profession,  and  require  •• 
much  previous  theoretical  and  practical  training  as  that  of  s 
lawyer,  doctor,  engineer,  or  other  member  of  any  of  the 
learned  professions.  It  is  gratifying  to  know  that  the  fint 
step  has  been  taken,  with  a  view  to  supplying  the  presdog 
need,  in  the  formation  of  "State  Boards  of  Fire  Undeimritert, 
for  the  promotion  of  harmony  and  correct  practice  among  th^ 
profession,"  which,  if  properly  conducted  and  restricted 
within  their  legitimate  spheres,  will  not  only  be  productive 
of  good  to  all  connected  with  fire  underwritingi  but  must,  w 
necessity,  eventually  result  in  the  formation  of  associationf 
for  the  more  specific  purposes  of  the  profession,  the  m^^ 
prominent  of  which  will  be  that  of  fire-losa  adjuiters. 


V 


DTJTTES  OF  AJST  AGENT, 

IN  CASES  OF  LOSS. 

1S69.  In  cases  of  loss  hj  fire,  in  the  absence  of  a  spe- 
cial adjuster,  the  local  agent  should  identify  himself  heartily 
with  his  company,  and  act  upon  the  defensive,  so  far  as  neces- 
sary, until  he  can  hear  from  the  parent  office.     He  should 
fully  comprehend  that  lie  is  the  representative  of  his  company 
and  not  of  tlie  insured :  "A  man  cannot  serve  two  masters.^' 
He  should  also  understand,  that  while  it  is  not  expected  that 
he  will  seek  to  take  undue  advantage  of  any  party,  it  is 
confidently  expected  that  he  will  watch  closely  to  prevent 
any  party  from  taking  improper  advantage  of  his  company, 
either  by  accident  or  design.    And,  as  such  representative,  he 
should  be  especially  careful,  in  doubtful  cases,  that  he  does  not 
commit  himself  or  his  company  to  a  recognition  of  any  claim, 
or  to  any  definite  line  of  policy  as  to  its  adjustment,  with- 
out especial  instructions  from   the   parent   office ;  for,   inas- 
much as  tho  latos  are  the  only  safeguard  for  the  underwriter 
against  unjust  and  fraudulent  claims,  so  no  legal  point  in  favor 
of  the  company  should  be  unadvisedly  waived  or  surrendered, 
either  by  act  or  implication,  until  the  proof  submitted  shall 
liave  been  made  entirely  satisfactory  in  all  of  its  details,  or 
the  claim  may  have  been  compromised.     If  the  loss  be  a  just 
one,  it  cannot  be  injured  by  scrutiny.     Undue  haste,  on  the 
jMUt  of  a  claimant,  is  suggestive  that  something  behind  needs 
iiivestigating ;  while  feverish  anxiety  on  the  part  of  the  agent 
^o  hurry  up  the  closing  of  the  claim,  '^  because  other  com- 
panies have  paid/'  indicates  want  of  experience  or  lack  of 
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1  tl70.  The  several  points  to  which  an  agent's  attention 
should  be  directed,  in  the  handling  of  a  claim  for  loss,  will  be 
indicated  by  the  term  ^^steps,'^  each  step  embracing  some  es- 
sential point,  as  may  be  suggested  by  the  circumstances  attend- 
ing tlie  particular  case.  These  instructions  have  been  made 
8U(/gesiio'y  with  a  view  to  inquiry  in  appropriate  directions. 

FIRST  STEP. 

It57I .  Notice  of  Loss :   When  a  case  of  loss  or  damage 
under  a  policy  of  his  company,  whether  large  or  small,  comes 
to  his  knowledge,  the  local  agent  is  required  to  notifV  the 
parent  office  immediately — by  telegram  when  the  amount  is 
largf'j  or  immediate  attention  may  l/e  tieeded — giving  nnmber 
of  the  policy,  probable  amount  of  loss,  partial  or  total,  with 
tlic  gross  amount  of  other  insurance,  if  any  ;  to  be  follotctij 
with  as  little  delay  as  possible,  by  letter  giving  particulars 
more  fully,  as  to  whether  knowledge  of  such  loss  icas  obtained 
diredlji  from  the  imuredj  or  his  agent j  in  accordance  with  the 
conditions  of   the   policy,  or  from  other  sources;   ako  the 
names  of  co-insuring  companies,  and  amounts  covered  bj 
each  ;  whether  such  loss  was  caused  directly  by  the  fire,  or 
only  by  the  removal  of  the  property;  together  with  such  other 
information  touching  the  loss  or  damage  as  may  be  known 
or  suspected  at  the  time.     This  is  imperative  I     The  agent 
should  be  especially  careful  that  he  does  not  incautiooslj 
ivaice  some  right  of  the  company,  in  the  matter  of  notice  </ 
loss  to  the  company  by  the  insured.     In  contested  cases  the 
want  of  proper  notice  is  a  yery  effective  point  in  the  defense 
(1639).    The  agent  should  note  the  time  of  receiving  s^^^ 
notice  fropn  the  insured  or  his  agent. 

Claims  for  indemnity,  in  cases  of  alleged  loss  or  damag® 
by  fire  and  its  consequences,  are  often  largely  overstated  and 
not  imfrequently  entirely  fraudulent.  In  such  cases  it  fre" 
quently  happens  that  the  first  intimation  of  a  claim  comes 
from  claimant's  lawyer.  Such  cases  need  especial  considera- 
tion, the  claimant  evidently  doubting  his  own  cause. 
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1S79,  In  cases  involving  large  amounts,  or  likely  to 
prove  intricate  in  the  settlement,  a  special  adjuster  is  usually 
sent  from  the  office ;  but  smaller  and  simple  cases  may  be 
left  to  the  local  agent,  who  will  be  much  enlightened  as  to  his 
own  duties  and  the  reserved  rights  of  his  company,  by  an  at- 
tentive study  of  the  printed  ^^  conditions  of  insurancej^^  as 
given  in  the  policy,  and  by  correspondence  with  the  parent 
office,  when  necessary. 

SECOND  STEP. 

1573.  Preservation  of  the  Property  :  After  notice  of  the 
loss  has  been  received  from  the  insured  ayid  promptly  forwarded 
to  the  company,  and  until  advised  by  the  parent  office,  the 
local  agent  will  look  after  the  interest  of  his  company.  He 
will  see  that  the  o^^^3er,  whose  duty  it  is  to  do  so  under  the 
conditions  of  the  policy,  makes  proper  and  timely  effi)rts  to 
preserve  from  further  injury  or  deterioration  the  property 
saved,  whether  soimd  or  in  a  damaged  condition.  If  neces- 
sary for  its  proper  preservation  and  care,  it  should  be  removed 
to  another  building,  under  the  supervision  of  the  agent,  or 
some  person  employed  by  him,  should  the  owner  neglect 
such  timely  precaution  (1679).  No  steps  should  be  taken  in 
acknoicledgment  of  the  claim  until  due  notice  has  been  (jivcn  by 
the  insured. 

1574.  The  impression  that  property  must  remain  after 
a  fire  just  as  the  flames  and  the  water  leave  it,  for  the  inspec- 
tion of  the  underwriter,  without  making  any  effort  to  save 
it  from  further  damage,  is  a  mistaken,  though  very  current 
notion  among  insurers ;  he  should  proceed  as  if  no  insurance 
existed — the  condition  of  the  policy  requires  that : — 

The  best  endeavors  of  the  assured  shall  be  used  in  saving  and  protect, 
lag  the  property  from  damage  at  and  after  the  fire ;  and  in  case  of  failure 
80  to  do,  this  company  will  not  be  liable  for  damage  caused  by  such  failure 
160  7,  16§5, 1689.) 
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tS7S.  As  representatives  of  the  underwriters,  agents 
and  adjusters  have  the  right  of  access  to,  and  a  general  super- 
visory interest  over  the  property  covered  by  their  companies^ 
until  after  inventory  and  appraisal,  which  should  alwaj/s  be 
exercised  when  necessary  for  its  security  or  preservaim 
from  further  damage  (3tt9-8),  and  afiier  due  notice  of  the 
claim. 

1576.  Should  the  owner  object  to  such  supervision,  or 
refuse  or  delay,  to  the  detriment  of  the  property,  to  have  it 
properly  attended  to,  he  will  do  so  at  his  own  peril  The 
agent  will  at  once  notify  the  parent  office  of  the  fact— ijf 
telegram  in  special  cases — and  await  advices.  Should  delay, 
however,  involve  no  immediate  injury  to  the  property,  action 
by  the  local  agent  may  be  deferred  until  the  arrival  of  an  ad- 
juster,  or  definite  advices  be  received  from  the  company 
(17'8S).  In  dubious  cases  delay  may  be  advisable,  but  it  is 
none  the  less  the  duty  of  the  claimant  to  take  proper  care 
of  the  property. 

1577.  Especial  attention  should  be  paid  to  such  articles 
as  tobacco,  drugs,  books,  and  stationery ;  also  shelf  hard- 
ware, cutlery,  stove  and  tin  ware,  and  similar  stocks  which 
rust  quickly.  fVct  goods^  millinery  stocks  and  such  lik^j 
should  be  opened  and  spread  to  dry,  so  as  to  prevent  milde^^ 
stain,  or  mold,  arising  from  heat  or  dampness. 

Any  perishable  property j  which  would  materially  injure  t*^ 
delay,  should  be  submitted  to  appraisers  as  soon  as  possil''^^^ 
as  every  day's  delay  adds  to  the  damage ;  or,  if  delay  wo<^ 
render  it  likely  to  be  totally  destroyed^  it  should  be  sold       ^ 


auction,  or  at  private  sale,  by  agreement  with  the  claims  "^^ 
for  cash,  for  and  on  account  of  whom  it  may  concern.    (71 
1717.) 

Further  instructions  upon  the  duty  of  local  agents,  in  r:^^^ 
gard  to  damaged  goods,  will  be  found  explained  under  M!^^^ 
head  oi  Appraisement  of  Damaged  Goods.  (178S.) 
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THIRD  STEP. 

1578,  Investigation  of  the  Origin  of  the  fire  :  While 
attending  to  the  proper  preservation  of  the  goqds  or  other 
property,  the  local  agent  should  make  diligent  inquiry  as  to 
the  origin  of,  and  circumstances  attendant  upon  the  fire,  the 
more  especialhj  if  originating  upon  the  premises  of  the  insured^ 
so  as  to  be  prepared  to  communicate  the  results  of  his  inves- 
tigations—either to  the  adjuster  on  his  arrival,  thus  giving  him 
a  clue  to  work  upon,  or  by  letter  to  the  company. 

This  is  one  of  the  most  important  duties  of  an  adjuster, 
in  view  of  the  preponderance  of  dishonest  losses.  The  most 
searching  scrutiny  should  be  made  into  every  loss  claimed 
to  arise  from  causes  unlcnoun  upon  insured  premises.  Such 
cause  may  be  a  very  simple,  natural  one,  which  a  little  judi- 
cious inquiry  would  bring  to  light ;  or  it  may  be  the  result 
of  a  well-concocted  plan  to  swindle  the  insurers,  and  should 
be  strictly  inquired  into  for  the  detection  of  fraud  and  impo- 
sition, if  there  be  any,  without  reference  to  the  good  char- 
acter and  moral  standing  of  the  insured.  If  honest,  it  is  to 
his  interest,  as  well  as  that  of  the  company,  that  the  cause 
should  be  known ;  no  false  delicacy  should  be  allowed  to  in- 
terfere with  the  search  for  facts  (1591),  for,  while  investiga- 
tions are  absolutely  necessary  for  the  detection  of  fraud  and 
speculative  impositions,  they  cannot  do  injury  to  an  honest 
claim. 

1579.  As  a  principle,  no  loss  should  be  paid  until  the 

cause  of  the  fire,  when  originating  upon  the  premises  covered 

by  the  insurance,  is  discovered.     It  unfortunately,  too  often 

(H^curs,  even  in  honest  losses,  that  the  insured  make  no  effort 

to  investigate  the  origin  of  the  fire,  being  usually  content  to 

itttribute  it  to  incendiarism,  or  some  other  equally  improbable 

Cause,  and  then  wonder  why  the  underwriter  does  not  pay 

tbe  loss  upon  this  meager,  imsatisfactory  explanation.     Such 

losses  should  never  be  paid  until  after  the  expiration  of  sixty 
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days  allowed  in  the  policy,  or  until  the  company  is  satiFfied 
that  the  origin  cannot  bo  discovered.  This  delay,  systematic- 
ally persisted  in,  would  work  a  thorough  reform  in  this  im- 
portant  matter;  and  the  insured,  knowing  that  the  payment 
of  his  loss  depended  upon  his  giving  a  reasonable  and  proba- 
ble cause  for  the  origin  of  the  fire,  would,  if  honest,  at  once 
institute  inquiries  to  that  end,  and  render  the  agent  or  adjuster 
some  assistance  in  this  direction. 

In  no  other  business  is  money  so  freely  paid  out,  and  npoa 
such  weak  showing,  as  in  the  payment  of  losses  by  insorance 
companies ;  and  until  this  is  reformed,  there  will  continue  to 
be  losses,  and  the  '^  cause  imknown''  will  sap  the  life-blood 
of  the  companies. 

1580.  In  seeking  for  the  *^ cause  unknown"  of  fires, 
many  circumstances  should  have  due  consideration,  such  as 
the  following : — 

First :  At  what  hour  of  the  day  or  night  did  it  occar  ?  When  first  dis- 
covered? By  whom?  In  what  part  of  the  premises?  Accessible  or  re- 
mote ?    Under  what  circumstances  ? 

Second :  As  to  the  insured,  and  his  possible  agency  in  the  fire.  His  monl 
character,  standing,  and  business  circumstances  should  be  weighed ;  his  tn- 
tecedents  should  be  inquired  into.  Was  heat  home  or  absent' at  tbe  time 
of  the  fire  ?  Has  he  been  burned  out  before  ?  Was  he  insured  ?  Did  be 
recover  the  insurance?  Any  suspicious  circumstances  attending  such  fire* 
Did  he  lose  anything  above  the  insurance?  Is  he  now  involved, or ore^ 
loaded  with  unsalable  stock  on  a  falling  market  ?  Is  he  owner  of  the  prop- 
erty, or  is  it  leased — in  litigation  or  unproductive?  Has  he  made  anf  t^ 
tempts  to  sell  *l  Is  ?ie  ocer-insured  f  In  fine,  do  circumstances  indicate,  is 
any  way,  that  it  would  be  an  object  for  him  to  sell  to  the  underwriters t 

Third :  Attendant  circumstances :  Do  they  indicate  anything  suspicions' 
Is  incendiarism  apparent?  Are  there  g^rounds  for  any  suspicion  against  p^^* 
sonal  enemies?  Any  cause  for  spontaneous  combustion  or  explosion  tl>^^ 
the  premises?  Had  the  premises  been  regarded  as  a  nuisance  from  *^^ 
cause  by  the  neighborhood  ?  Are  there  indications  of  carelessness  or  de- 
sign on  the  part  of  any  one  ?  Any  threats  ?  Opportunity  for  theft  by  ^' 
ployees,  or  to  cover  up  defalcations? 

Diligent  and  patient  research  is  not  nnfrequently  rewaT^^ 
by  the  discovery  of  the  '^  unknoivn  causCj^  which,  if  it  doea  ^^ 
tend  to  release  the  company  from  liability,  does  satisfy    ^ 
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adjuster  of  the  fairness  or  unfairness  of  the  claim  made  for 
loss  by  the  fire,  and  enables  the  company  properly  to  classify 
the  risk  and  thus  obtain  reliable  data. 

ORIGIN  OF  FIRES. 

1S81.  Underwriting  experience  has  demonstrated  that 
fires  from  natural  causes  are  small  in  number  as  compared 
with  those  arising  from  fraud ;  yet,  doubtless  many  of  the 
fires  attributed  to  incendiaries  and  to  ^'  causes  unknown,^^  are 
the  results  of  unsuspected,  hence  undetected,  natural  causes. 

Fires  may  be  said  to  originate  from  three  prUnary  causes, 
viz. :  accidenty  carelessnesSj  and  design. 

IS 83.  By  ACCIDENT,  as  arising  from  well-known  natural 
causeSy  without  the  immediate,  willful  intervention  of  human 
aid :  such  as  defects  in  chimneys  and  heating  apparatus ; 
friction  of  machinery  running  in  wooden  journals  ;  explosions  ; 
spontaneous  combustion ;  illuminations ;  pyrotechnic  displays ; 
sparks  from  locomotives ;  defective  stove-pipes,  and  numerous 
other  elements  or  causes,  which  the  inventive  genius  and  mul- 
tiplying resources  of  modem  science  are  constantly  increasing. 

Friction  develops  electricity :  a  machine  belt,  at  high  ve- 
locity, becomes  highly  electrical  by  its  friction  with  the  air. 
It  is  a  common  experiment  to  light  gas-burners  by  holding  the 
knuckles  of  one  hand  to  a  rapidly  moving  belt,  and  a  finger  of 
the  other  hand  to  the  open  burner. 

In  cotton-mills  lint  has  been  known  to  be  set  on  fire  by  this 
cause,  the  electric  sparks  being  drawn  in  a  constant  stream 
by  the  head  of  an  iron  holt  fourteen  inches  from  the  belt. 

1583.  Spontaneous  combustion  is  one  of  the  most  subtle 
and  secret  enemies  that  the  underwriter  has  to  deal  with.  It 
is  the  cause  of  a  large  proportion  of  accidental  fires,  and  not 
a  few  of  those  justly  originating  in  incendiarism.  It  is  well 
known  that,  undSr  certain  conditions,  numerous  articles  of 
commerce  are  liable  to  generate  heat  enough  to  cause  flame, 
cither  spontaneously  or  by  contact  with  inflammable  materials. 
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and  caase  consequent  destruction.  The  improper  mingling  o^ 
or  want  of  due  care  in  the  storing  of  certain  kinds  of  goods, 
frequently  causes  spontaneous  combustion.  Greasy  rags,  iron 
borings  in  which  oil  has  been  dropped,  oiled  clothing,  cotton 
waste,  woolen  waste,  newly  varnished  harness  used  in  weav- 
ing, smaU  coal  in  quantities,  powdered  charcoal,  will  aQ  ignite 
spontaneously  under  certain  circumstances. 

Many  fires  are  doubtless  caused  by  a  violation  not  only  of 
police  regulations  of  cities  relative  thereto,  but  of  the  plaineit 
principles  governing  the  storing  or  use  of  such  articles  as  coal 
oil,  naphtha,  benzine,  gasoline,  benzole,  nitro -glycerine,  and 
other  similar  combustible  and  explosive  substances.  The  con- 
stant handling  of,  and  familiarity  with  these  dangerous  ma- 
terials, engender  a  feeling  of  false  security  and  temerity,  and 
consequent  carelessness,  from  the  results  of  which  the  com- 
munity is  the  sufferer. 

An  extended  list  of  inflammable,  combustible  and  explo- 
sive materials — their  name  is  legion — with  the  various  com- 
binations in  which  they  have  been  known  to  ignite  and  ex- 
plode spontaneously,  would  be  an  interesting  and  instructive 
study  to  the  insurance  agent,  and,  if  properly  digested  by 
him,  would  save  insurance  companies  large  sums  of  money  in 
the  course  of  the  year  upon  risks  refused  in  consequence  of 
their  liability  to  loss  from  these  causes. 

1584.  Explosions  are  another  fruitful  source  of  fires. 
Various  trades  and  occupations  are  more  or  less  liable  to  have 
explosions  occur  in  the  ordinary  prosecution  of  their  busiuess ; 
such  as  brass  and  iron  foundries;  soap  and  candle  factories; 
where  steam  boilers  are  used,  and  where  inflammable  gases 
ar«  generated.  Such  dangers  usually  arise  suddenly  and  un- 
expectedly, and  cannot  be  foreseen  or  warded  off  by  ordinary 
precautions. 

1585.  Kerosene  :  Coal  oil  or  Earth  oil^  no  matter 
how  pure,  when  exposed  to  heat  from  fire,  or  from  the  rays 
of  the  sun,  will  exhale  more  or  less  of  a  light  carbonated-fay- 
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drogen  gas,  which  is  exceedingly  explosive.  This  is  the  cause 
of  the  explosion  of  lamps  filled  while  lighted,  or  when  half- 
empty  of  oil,  the  vacancy  being  filled  with  this  gas,  generated 
by  the  heat  of  the  flame. 

Any  agitation  or  shaking  of  the  vessel  containing  these 
oils,  or  motion  of  the  oil  itself,  as  in  running,  will  generate  this 
gas  in  quantities.  And  it  will  exhale  even  when  undisturbed ; 
the  dropping  of  a  lamp,  even,  near  a  leaky  barrel  of  coal-oil, 
has  been  known  to  cause  an  explosion  of  this  gas.  And  it  is 
a  notorious  fact  that  numerous  accidents  by  explosion  have 
arisen  from  drawing  kerosene  in  the  vicinity  of  an  open  light. 

Yet,  despite  these  reiterated  cxplosiom  from  the  handling 
of  coal  oil  or  kerosene^  under  its  multifarious  names,  and  the 
numerous  and  constantly  recurring  deaths  therefrom,  insur- 
ance companies  will  continue  to  write,  and  allow  their  agents 
to  write  policies  permitting  its  use  and  sale  without  restriction 
or  limit  as  to  time  or  circumstance. 

1586,  Recognizing  the  necessity  for  some  check  upon 
this  growing  evil,  the  National  Board  of  Fire  Under- 
writers adopted  and  promidgated  a  rul/*j  in  the  matter  of  per- 
mission for  the  sale  of  earth  oils  and  their  products^  in  words 
following,  to  wit : — 

"  In  aU  cases  where  permission  is  ^^ven  in  policies  for  keeping  and 
teVimg  petroleum,  goioUne,  naphtha,  benzine,  keroaene,  ctiThon  oil.  aud  otlier 
dmiiar  articles,  the  products  of  petroleum,  or  permission  is  given  for  the 
using  of  kerosene,  carbon,  and  other  similar  oils,  for  lights,  an  additional 
clause  miuft  be  inserted,  requiring  them  to  be  drawn  by  daylight  o)\ly,  and  with' 
<nU  ike  use  of  artificial  Ughte  of  any  kind,  and  the  lamps  to  be  filled  and 
trimmed  bj  daylight  only,  and  also  without  the  use  of  artificial  light." 

It  is  fortunate  for  the  community  at  large,  and  incidentally 
for  insurance  companies,  that  some  of  the  chief  cities  are 
adopting  measures  to  Umit  and  control  the  sale  of  keroseuo 
and  its  products,  by  confining  it  to  standard  qualities. 

1587.  By  CARELESSNESS :  eii\iQT  intentional  or  reckless; 
or  by  simple  remissness  or  grofis  negligence^  as  in  the  use  of 
matches,  filling  lamps  with  inflammable  oils  by  artificial 
light,  putting  hot  ashes  into  wooden  receptacles,  or  from  fire- 
works.    It  appears  from  the  statistics  of  fires  in  every  large 
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city  in  our  Union,  that  thirty  per  cent,  have  been  traced  totbc 
deposit  of  ashes  in  wooden  boxes  or  barrels,  where  heat  suffi- 
cient to  cause  fire  has  been  retained  for  weeks.  The  great 
fire  at  Portland,  in  1866,  arose  from  a  single  Chinese  fire- 
cracker, carelessly  thrown  into  a  boat-builder's  establishment 
on  the  fourth  of  July ;  amount  lost,  $10,000,000.  Also,  from 
the  careless  use  of  lights  in  drug  and  other  stores,  when  draw- 
ing alcohol,  coal  oil,  and  similar  substances,  after  dark,  or  in 
cellars  away  from  daylight — a  very  reprehensible  practice, 
and  one  that  should  be  provided  for  in  the  conditions  of  the 
policy. 

Losses  by  simple  carelessness  will  thus  be  seen  to  be  only 
less  fatal  than  those  by  incendiarism. 

Eccklrssness  and  gross  negligence  arc  apt  to  prevail  in  exact 
projyorfion  to  the  demoralization  of  business  ;  fires  being  much 
more  frequent  and  extensive  during  dull  seasons,  and  in  times 
of  financial  pressure,  than  when  the  mercantile  commonitj 
moves  swimmingly  on.  DuU  times  and  a  falling  marhi  arc 
great  promoters  of  fires.     (17  69.) 

1588.  By  design:  As  from  incendiarism^  with  a  view  to 
robbery  of  the  premises  during  the  confusion  consequent  upon 
the  fire. 

Or,  to  cover  up  defaleatians  and  previous  robbery,  as  in 
warehouses,  elevators,  and  cotton  risks.  Unfortunately,  too 
many  instances  of  this  class  of  losses  are  on  record  where 
temptation  was  strong  and  opportunities  were  frequent,  until 
detection  became  imminent,  and  the  torch  was  applied  to  con- 
ceal the  delinquency.  Entire  car-loads  of  grain  have  he&^ 
kno>yn  to  be  thus  appropriated,  which,  upon  the  books  of  the 
company,  appeared  as  having  been  stored  in  the  elevator. 
The  result  was  the  destruction  of  the  elevator  by  fire.  The 
underwriters  had  paid  the  supposed  loss,  in  one  instance,  be- 
fore the  rascality  was  discovered. 

Or,  through  hatred  and  revenge  against  owner  or  occupant 
of  the  premises. 


ORIGIN  OF  FIRES.  507 

Or,  through  fraudj  for  the  purpose  of  realizing  upon  a 
falling  market;  or  induced  thereto  by  heavy  over-insurancey 
obtained  through  the  reckless  competition  of  irresponsible 
companies.  Speculative  losses  have  cost  underwriters  heavily, 
and  will  continue  so  to  do  as  long  as  insurance  can  be  so  easily 
obtained  upon  such  insufficient  representations. 

1589.  Incendiarism  and  Arson:  The  great  facilities 
offered  by  the  well-known  properties  of  certain  combustible 
and  inflammable  materials,  easily  to  be  obtained  without  creat- 
ing suspicion,  render  incendiarism  and  arson  of  easy  accom- 
plishment when  once  resolved  upon.  It  has  been  most  tritely 
remarked,  that — 

"Of  all  the  crimes  known  to  the  law,  incendiarwn  most  effectaaUjr 
baffles  justice  ;  and  of  all  frandolent  agencies  brought  to  bear  upon  insur- 
ance companies,  it  is  the  least  liable  to  detection,  and  the  most  seldom 
punished." 

"  The  want  of  probable  cause  for  the  fire  may  be  shown  ;  suspicious 
circumstances  may  be  proven,  but  a  jury  will  require  something  more 
tangible  before  they  will  release  the  insurers  from  responsibility.  It  almost 
requires,  for  a  successful  defense,  that  the  party  be  caught  in  the  act  itself. 
An  insurance  company  occupies  an  anomalous  position  in  such  a  case,  and 
the  appeal  of  an  advocate  to  protect  his  cUent  against  a  wealthy  corpora- 
tion is  generally  conclusive  against  the  company." 

While  recent  improvements  in  science  have  done  much  to 
facilitate  and  increase  the  crime  of  arson^  it  has  been  further 
greatly  encouraged  and  stimulated  by  the  temptation  held  out 
by  hasty  and  ill-considered  adjustments,  and  the  payment  o£ 
claims  without  due  investigation. 

1 590.  The  decisions  of  the  courts  upon  the  subject  oi  arson  j 
as  connected  with  fire  insurance,  are  somewhat  conflicting  as 
to  the  strength  of  the  evidence  needful  to  bar  recovery,  when 
the  defense  set  up  is  that  the  insured  set  fire  to  the  premises. 

In  all  insurance  suits,  being  only  civil  actions,  the  rule  of 
evidence  is  the  same  as  in  ordinary  cases — the  jury  may  find 
the  issue  upon  the  weight  or  preponderance  of  the  evidence. 
Fraudulent  intent  must  be  shown,  however,  which  may  be  done 
by  direct  or  presumptive  evidence,  and  need  not,  necessarily, 
be  such  as  would  convict  on  a  criminal  prosecution  for  arson. 
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CORONER^S  INQUEST  UPON  FIRE  LOSSES. 

1S91.  It  maj  occur  tbat  the  evidences  of  fraud,  if  not  of 
arson  direct,  maj  be  such  as  to  render  an  official  examination 
into  the  circumstances  not  only  advisable,  but  imperative.  la 
such  cases  it  is  well  to  make  use  of  such  appliances  as  the  kw 
of  the  respective  states  may  extend. 

Title  xxii.  of  the  Revised  Statutes  of  New  York,  in  the 
matter  "  of  investigation  of  the  origin  of  fires,  in  certain  cases," 
reads  as  follows,  viz.  : — 

§  1.  ''Whenever  it  shall  he  made  to  appear  hy  the  affidavit  of  a  credible 
witness,  that  there  is  ground  to  hclieve  that  any  hnilding  has  been  mali- 
ciously set  on  fire  or  attempted  to  be,  any  coroner,  sheriff,  or  deputy  sberiif 
of  the  county  in  which  such  crime  is  supposad  to  have  been  committed,  to 
whom  such  affidavit  shall  be  delivered.  >  nd  who  shall  be  requested  in  writ- 
ing, by  the  president,  secretary,  or  agent  of  any  insurance  company,  or  by 
two  or  more  reputable  free-holders  to  investigate  the  truth  of  such  belief, 
shall  do  so  without  delay. 

§  2.  "  For  this  purpose  he  shall  possess  all  the  powers  conferred  upon 
coroners  for  the  purpose  of  holding  inquests,  etc.,  etc." 

§  8.  "  The  jury,  after  inspecting  the  place  where  the  fire  was,  or  waa  at- 
tempted, and  after  hearing  the  testimony,  shall  deliver  to  the  officer  hold- 
ing such  inquest  their  inquisition  in  writing,  to  be  signed  by  them,  in  whidi 
they  shall  tind  and  certify  how  and  in  what  manner  such  fire  happened  or 
was  attempted,  and  all  the  circumstances  attending  the  same,  and  who 
were  ^Hty  thereof,  either  as  principal  or  accessory,  and  in  what  manner. 
But,  if  such  jury  shall  be  unable  to  ascertain  the  origin  and  circomatanoeB 
of  such  fire,  they  shall  find  and  certify  accoidingly. 

§  4.  "  If  the  jury  find  that  anv  building  has  been  designedly  set  on  fiT«i 
or  has  been  attempted  so  to  be,  the  officer  holding  such  inquest  shall  bind 
over  the  witnesses  to  appear  and  testify  at  the  next  criminal  court  tt 
which  an  indictment  for  such  offense  can  be  found  that  shall  be  held  in  tUs 
county.  And  in  such  case,  if  the  party  charged  with  any  such  offenae  be 
not  in  custody,  the  officer  holding  such  inquest  shall  have  power  to  itf^ 
process  for  his  arrest,  in  the  same  manner  as  justices  of  the  peace. 

§  5.  "  The  officer  issuing  such  process  shall  have  the  same  power  to  ^ 
amine  the  party  arrested  as  is  possessed  by  a  justice  of  the  peace,  and  sh^'* 
in  all  respects,  proceed  in  like  manner. 

§  6,  '*  The  testimony  of  all  witnesses  examined  before  the  jury  under  ^^ 
law  shall  be  reduced  to  writing  by  the  officer  holding  the  inquest,  and  ^^^^^ 
be  returned  by  him,  together  with  the  inquisition  of  the  jury  ^^d  all^^ 
cognizances  and  examinations  taken  by  such  officer,  to  the  next  crioL^^ 
court  of  record  that  shall  be  held  in  such  county." 

§  8.  "  This  act  shall  not  extend  to  the  cities  of  New  York,  Bro<^1yn, 
Bu&lo. 

Massachusetts  has  a  similar  law,  enacted  in  1867. 

1599.  It  would  be  well  for  the  communitj  if  each  s 
of  our  Union  had  a  similar  law  by  which  the  origin  of  ^^s 
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okiotis ''  fires  could  be  officially  inquired  into.  Indeed,  there 
should  be  a  law  compelling  some  official  to  inquire  into  the 
known  or  unknown  cause  of  every  fire.  No  greater  safe- 
guard against  dishonest  losses  could  bo  found,  than  a  close 
icrutiny  by  proper  officials  into  the  cause  of  every  fire. 

FOURTH  STEP. 

1593.  Examination  of  the  risk,  at  the  time  of  the  fircj 
with  reference  to  the  terms  of  the  contract  as  found  in  the 
policy,  and  in  the  representations  and  warranties  as  they  ap- 
pear in  the  application  and  survey j  which  should  always  hepre^- 
mt  for  examination  and  reference.  (500. )  The  agent  should 
carefully  read  the  written  portions  of  the  policy^  and  the  rqwe- 
sentations  as  niade  in  the  survey  and  applicationj  to  discover 
if  any  changes  material  to  the  risk  had  been  made  since  the 
policy  was  issued :  either  by  changes  in  occupancy  (1116;) 
ownership  ;  identity  of  property  (1769) ;  other  insurance  not 
consented  to  by  indorsement  upon  the  policy  (977) ;  over-in 
sorance,  accidental  or  intentional ;  incumbrances  of  any  kind 
not  recognized  by  the  contract  (1060) ;  assignments  or  trans- 
fers of  the  policy  or  the  propei'ty  not  authorized  ;  attachments, 
levy,  or  any  other  judicial  proceedings  against  the  property 
[1498)  ;  keeping  or  storing  of  prohibited  articles  (1 131)  or 
by  additions  or  alterations,  or  other  causes  afiecting  the  valid- 
tj  of  the  insurance.     (1111.) 

The  printed  conditions  of  the  policy  should  be  carefully 
kcanned,  for  the  purpose  of  detecting  any  willful  or  other  vio- 
ation  by  the  insured ;  they  are  to  be  construed  liberally ^  but 
lot  loosely.  It  will  doubtless  not  unfrequently  occur  that  the 
ttipulations  of  the  policy  will  be  violated  in  the  letter,  though 
lot  in  the  spirit — ^that  is,  through  ignorance  of  their  require- 
ments, and  not  from  willful  intent ;  such  cases  will  always  re- 
ceive due  and  proper  consideration  at  the  hands  of  a  competent 
^juster. 
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1594,  AH  yariationSy  discrepancies^  changes,  or  altera- 
tionSy  and  any  information  or  suggestions  arising  from  the  in- 
vestigation of  the  policy  and  the  application,  should  be  care- 
fully noted  for  use  should  any  contingency  arise  wherein  it 
might  be  available  in  assisting  the  company  in  obtaining  a 
recognition  of  its  legal  or  equitable  rights. 

FIFTH  STEP. 

1595,  ^Examination  of  the  property  :  Is  it  a  regular 
business  establishment  t  Wholesale  or  retail  f  Or  an  auc- 
Hon  stock  ?  Or  a  branch  store  t  Anything  of  the  dollar  store 
about  itf  If  80^  scrutinize  values  closely ,  as  such  stocks  gen- 
erally consist  of  cut  goods^  remnants,  refuse  or  damaged 
articles. 

What  is  the  general  condition  of  the  stock  ?  Old  shop- 
keepers, or  new  and  fresh  t  What  was  its  value  at  the  time 
of  the  loss  ?     Heavy  stock  on  a  falling  market  f 

Did  claimant  purchase  the  stock  new.  or  from  some  retir- 
ing firm,  unfortunate  in  business  f  What  was  the  stock  thus 
purchased — mostly  remnants — shop-worn,  or  new  and  fresh ' 
For  cash,  trade  (barter),  or  on  credit  t 

What.  BONUS  was  paid  for  the  good-will  oi  the  businewt 
Good- tc  ill  is  not  covered  by  the  policy. 

Is  it  the  same  class  and  kind  of  stock  as  that  covered  by 
the  policy  when  issued  t  Any  change  in  the  business  since! 
(176a.) 

Have  the  goods,  or  any  portion  of  them,  appreciated  or  de- 
preciated in  the  market  value  since  their  purchase  ?  (tJH*) 
What  is  the  depreciation  for  old  and  shop-worn,  or  unfashion- 
able stock  i 

Leakage^  hreakagej  shrinkage,  or  other  proper  vice — how 
much  caused  by  the  fire  t     (1711.) 

Stealing ':  What  is  the  average  loss  of  the  establishm^* 
yearly  by  theft  t  On  certain  classes  of  stocks,  this  is  no  in- 
considerable item,  and  should  not  fall  upon  the  underwriter^' 
Is  any  account  kept  of  such  losses  f     (1536^  17710 
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How  much  is  annually  taken  out  of  the  stock  by  the  mem- 
bers of  the  firm^  for  personal  or  family  use  f  Is  it  always 
charged  in  account  f 

If  there  be  suspicious  circumstances  attending  the  fire, 
had  the  employees  any  hand  in  it  to  cover  up  stealings  or  de- 
falcations! What  are  their  circumstances — habits?  Fast 
young  men  t     Wine,  women,  and  cigars  ?     Does  salaiy  pay  t 

Any  portion  of  the  stock  not  covered  by  the  j)olicy,  as  safe, 
fixtures,  scales,  tools,  or  implements  f  Any  goods  held  on  com- 
mission, storage,  in  trust,  sold  but  not  delivered  f  Are  they 
so  enumerated  separately  ? 

1 596,  Salvage  :  What  is  its  condition  f  Has  it  been 
properly  manipulated  to  make  the  most  out  of  it  for  the  bene- 
fit of  the  underwriters  ?  Has  it  been  appraised  fairly  and 
satisfactorily  t     Any  secreted  goods,  saved  by  other  parties  t 

In  looking  into  a  claim  for  loss  or  damage  upon  stocks  of 
merchandise,  it  pays  well  to  scrutinize  the  remnants^  and  seek 
among  the  ruins  for  evidence  corroborating  or  impeaching  the 
fairness  of  the  claim.  Many  kinds  of  goods,  especially  those 
combining  wood  and  iron  in  their  manufacture,  leave  indubita- 
ble evidence  of  their  presence  before  the  fire ;  tubs  and  buck- 
ets, as  well  as  liquor  casks  and  kegs,  have  iron  hoops  which 
will  not  bum ;  and  the  iron  of  implements  with  wooden  handles, 
as  well  as  queens-ware  and  glass-ware,  still  remain  unconsum- 
ed.    Do  they  tally  with  the  proof  t 

Was  the  damage  caused  directly  by  the  fire,  or  by  the  re- 
moval of  the  property  t  Was  anything  stolen  during  removal 
cf  the  property  t     (1S36,) 

Have  reliable  appraisers  been  selected  ?     (1783,) 

If  the  damage  be  upon  machinery,  has  it  been  properly 
cleaned  up  and  put  into  as  good  order  as  possible  for  appraise- 
xnent  f  Has  the  appraisement  been  made  by  a  skillful  expert  f 
<1793.) 

1597,  If  the  claim  be  for  damage  to  a  building,  what 
"^as  its  condition  at  the  time  of  the  breaking  out  of  the  fire  t 
In  good  state  of  preservation,  or  old  and  dilapidated  ?     Occuj* 
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pied  or  vacant?  Profitable  inTestmeiity  or  losing  money? 
Under  mortgage  or  other  incumbrance  t  Mortgagee  anj  in- 
insurance  ?  Over-insured  f  Can  it  be  profitably  repaired  t 
Is  it  belter  to  pay  than  rebuild  t  Is  it  on  leased  ground  and 
BO  stated  in  the  policy  f     (1 835.) 

SIXTH  STEP. 

EXAMINATION  OF  THE  BOOKS  OF  ACCOUNTS. 

1S98.  It  is  too  frequently  the  case  that  the  books  of  the 
claimant  are  taken  as  vouchers  without  sufficient  scrutiny. 
On  them  and  their  correctness  depends  the  basis  of  the  ad- 
justment. No  more  credit  should  be  given  them  than  a  criti- 
cal examination  will  entitle  them  to.  The  following  hints  and 
suggestions  will  be  of  service  in  this  connection:  (1909- 
1953.) 

Examine  stock  accounts:  where  did  the  capital  come  fromf 
What  is  the  result^  profitable  or  otherwise,  heretofore  ? 

Merchandise  account :  does  it  show  rebates  or  discoants 
to  customers,  or  goods  returned,  or  deficiencies  in  purchases  f 
Does  it  show  purchases  and  sales  fully  f  Any  stock  in  hrcaick 
stores  or  peddlers?  wagons  f  If  so,  is  it  duly  charged  ?  Stcd 
in  jyeddlers'  wagons  has  been  paid  for  as  loss  before  now. 

Personal  accounts  of  members  of  the  firm :  do  they  show 
goods  or  money  taken  out  t 

Invoices  of  purchases :  are  they  forthcoming,  and  do  they 
correspond  with  the  merchandise  account  f 

Inventories  of  stock :  how  often  taken?  Have  they  been 
made  upon  the  basis  oi  present  cash  values  t  Any  allowances 
for  remnants,  cut  goods,  broken  packages,  old  and  unfashion- 
able stock  f  When  last  taken  f  Amount!  Does  it  include 
any  property  not  under  the  protection  of  the  policy  f  How 
much  t  Branch  stores  or  peddlers'  wagons  included  f  Invefi' 
lories  will  need  the  closest  scrutiny  to  protect  the  interest  of 
the  company.     (1746.) 
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Do  the  books  of  account  present  evidence  of  having  been 
honestly  kept  bj  an  experienced  accountant?  Are  results 
clearlj  stated  f  Are  thej  duly  certified  to  and  proven  cor- 
rect by  the  parties  who  kept  themf  Do  they  sustain  the 
claim  as  made  f  Or,  on  the  other  hand,  have  the  books  been 
tampered  with,  or  made  up  for  the  occasion  f — a  circumstance 
not  at  all  uncommon.     (1943,) 

Has  the  business  been  profitable  f  Have  there  been  any 
heavy  losses  to  cripple  the  means  of  the  claimant  f  Does  the 
hiU  hook  show  need  of  cash  to  meet  accruing  notes  f  If  so, 
are  there  abundant  means  to  meet  them  f  Or,  was  the  pay- 
ment dependent  upon  current  sales  f  If  so,  what  was  the 
prospect  t    Any  pressing  mortgage  creditors  f 

1599,  It  often  happens  that  fw  books  of  accotmt  are  kept ; 
or,  if  kept,  it  is  in  so  careless  a  manner  as  to  afford  but  small 
service  in  the  proper  adjustment  of  the  loss.  In  such  cases 
the  parties  usually  rely  upon  memory  to  make  up  the  defi- 
ciency ;  and  it  is  a  remarkable  coincidence  that  in  all  such 
cases  the  claimants  have  such  excellent  memories  that  they  can 
remember  almost  the  exact  amount  of  stock  on  hand  at  the  tim€ 
of  (lie  fire.  Anotlier  uniform  coincidence  in  such  cases  is  the 
fact  that  the  amount  so  ivell  remembered  is  usually  large  enough 
to  swallow  up  all  of  the  insurance  !  Agents  should  scrutinize 
such  cases  very  closely.  Here  is  work  for  an  old  and  expe- 
rienced adjuster,  if  anything  is  to  be  saved  for  the  under- 
writer^.     (1605.) 

1690,  When  the  books  and  papers  of  the  claimant  have 
been  destroyed  by  the  fircj  no  fixed  rule  can  be  given  as  to  the 
manner  of  procedure.  The  burden  of  proof  resting  upon  the 
assured,  he  must  find  vouchers  of  some  satisfactory  kind  to 
sustain  the  claim ;  and  these  vouchers  should  be  most 
thoroughly  sifted.     (1945,) 

1601,  Many  times  the  claim  that  hooks  of  accounts  have 

been  burned  is  fraudulent.     In  numerous  instances  new  books 

of  accounts  have  been  fabricated^  or  old  ones  made  up  for  the 
33 
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occasion^  showing  heavy  balance  against  the  insurers.  All  of 
these  should  be  most  critically  examined,  and  the  daimiBt 
should  be  made  to  produce  satisfactory  evidence  before  the 
claim  is  admitted. 

The  course  usually  pursued  in  such  a  contingency,  and 
where  no  books  have  been  kept,  is  to  call  for  duplicate  bills  cf 
purchase  for  some  time  back,  as  stipulated  for  in  the  policf, 
and  such  other  documentary  evidence  as  can  be  procured  that 
will  throw  light  upon  the  subject.     (1897.) 

1603.  Unfortunately,  however,  the  insurer  cannot  com- 
pel the  claimant  to  furnish  such  duplicate  bills  of  purchase, 
or  other  documentary  evidence  not  under  his  control ;  but  he 
must  furnish  some  satisfactory  proof  of  his  loss. 

The  suggestions  here  are  :  Were  the  hooks  of  accounts  and 
other  vouchers  burned  f  If  the  duplicate  invoices  of  purchase* 
and  other  proper  vouchers  are  not  forthcoming,  why  not !  If 
produced,  are  they  genuine  f  Forged  invoices  upon  the  printed 
headings  of  regular  houses,  have  been  produced  as  vouchers 
in  proof  of  loss.     ( 1 943.) 

1603.  What  is  the  average  rate  of  profit  as  indicated 
by  the  books  t  What  is  the  average  rate  of  freight  paid  upon 
purchases  t     (1 740.) 

If  a  manufacturing  establishment,  is  the  labor  account  dulj 
vouched  for  t 

1 604.  Examination  under  oath  :  It  may  be  necessary 
at  times  to  examine  the  claimant  *'  under  oath,''  as  provided 
for  by  the  terms  of  the  policy,  in  which  case  he  must  answer 
all  questions  touching  the  loss.     (\9S7.) 

1605.  In  case  of  "memorized  statements,"  it  is  well 
to  test  the  memory  of  the  claimant  by  asking  questions  perti- 
nent to  the  entries,  as  "  How  many  of  such  an  article  did  you 
have  f ''  and  so  on,  occasionally  interspersing  an  item  or  arti- 
cle not  in  the  bill.     This  will  be  a  severe  testy  but  a  just  one. 

A  notable  case  of  the  uncertainty  of  memorized  slatementSj 
even  when  honestly  made,  occurred  in  the  adjustment  of  A 
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bicago  loss.  The  claimants  swore  to  a  loss^^om  memory,  of 
•me  one  hundred  and  forty-three  thousand  doUarSj  which  loss 
as  subsequently  ascertained  from  the  ledger  to  be  less  than 
'nety  thousand  dollars. 

Another  similar  case  occurred  where  the  members  of  the 
m  and  their  two  principal  clerks  made  estimates  ranging 
om  forty  to  fifty  thousand  dollars^  from  metnoryj  and  the 
dger  subsequently  showed  less  than  twenty-nine  thousand 
hilars  as  the  extent  of  the  stock. 

In  both  of  these  cases  the  estimates  were^  doubtless^  hon- 
tly  guessed  at — that  is,  there  was  no  intention  to  deceive, 
lit  memory  in  such  cases  is  a  treacherous  reliance.  In  the 
atter  of  household  furniture,  it  may  be  that  a  man  and  his 
ife  might  together  recollect  very  nearly  what  furniture  was 

each  of  the  rooms  of  their  dwelling ;  but,  for  a  merchant 
dug  business  to  any  extent,  to  claim  to  remember  just  what 
Qount  of  stock  he  might  have  on  hand  at  any  particular  time^ 
ould  seem,  if  not  impossible,  at  least  improbable. 

1 606.  The  following  results,  gathered  from  the  books  of 
icount,  form  the  basis  of  Schedule  B  of  the  preliminary 
'Oofs  upon  mercantile  losses,  viz.  :^ 

What  was  the  amount  of  the  last  regular  account  of  stock 
-gross  value  t 

How  much  of  it  was  not  under  the  protection  of  the 
»licy  f — furniture,  fixtures,  commission  goods,  etc.,  etc. 

How  much  stock  had  been  purchased  since  the  account  of 
}ck  was  taken,  up  to  the  time  of  the  fire  ? 

How  much  of  these  purchases  had  been  returned  from  any 
.use,  or  is  not  among  the  stock  covered  by  the  policy  f 

What  is  the  amount  of  sales,  for  cash  or  credit,  from  the 
kte  of  the  last  account  of  stock  up  to  the  time  of  the  fire  t  Is 
lything  included  in  those  sales  not  covered  by  the  policy  t 
ay  rebates  or  discounts  allowed  for  cash  payments  not  noted  f 
oods  sold  have  been  paid  for  as  lost  before  now. 

What  is  the  amount  of  goods  saved  in  sound  condition — . 
resent  value  f 
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What  is  the  sound  value  of  the  damaged  stock,  as  returned 
bj  the  appraisers  f 

What  depreciation  upon  the  property,  if  anj,  not  ahreadj 
included  in  the  estimated  value  in  the  inventory  t 

SEVENTH  STEP. 

1607.  Final  ADJUSTMENT :  The  making  np  and  iumisb- 
ing  proofs  of  loss  and  accompanying  vouchers  is  the  duty  of 
the  insured,  and  should  be  at  once  proceeded  with  in  accord- 
ance with  the  requirements  of  the  policy,  without  waiting  for 
the  arrival  of  an  adjuster.  Such  proofs,  when  made  by  An 
adjuster,  are  still  the  act  of  the  insured,  and  he  alone  is  re- 
sponsible for  their  correctness  in  every  particular.    ( 1574.) 

When  there  are  no  suspicious  circumstances  attendant 
upon  the  loss,  and  where  no  effort  to  overreach  the  companj 
by  exactions  not  warranted  by  the  policy  is  apparent,  the 
agent  may  render  all  requisite  assistance  in  the  settlement  of 
the  claim ;  but  when  there  may  be  reason  to  suspect  dishon- 
esty, or  where  the  circumstances  attending  the  loss  are  not 
perfectly  clear  and  satisfactory,  the  blank  forms  must  he  tcitlh 
held;  and  no  assistance  shotdd  he  given  to  tlie  claimant  to  the 
prejudice  of  the  company*  s  legal  rights  until  further  devehpments 
shall  indicate  the  proper  course  to  be  pursued. 

Throughout  the  proofs  of  an  honest  loss,  where  all  the 
needful  data  are  ready  at  hand,  there  will  always  be  a  gen- 
eral and  concurrent  harmony  of  items  pervading  the  whole, 
which  is  not  apparent  in  fraudulent  papers,  where  the  dat* 
have  been  manufactured  for  the  occasion. 

In  the  latter  case,  *^  as  villainy  is  seldom  rid  of  all  its  ea^ 
marks,'^  the  most  skillfully  concocted  proofs  will  present  to  the 
experienced  adjuster  some  jarring  discrepancy ;  or  some  link 
will  be  missing,  casting  doubt  and  suspicion  over  the  whole* 

This  difficulty  in  getting  up  false  papers,  so  as  to  deceive 
the  practiced  eye  of  the  underwriter,  has  often  proved  the 
safety  of  the  companies  from  fraudulent  claims.    The  g^ 
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points  of  an  honest  loss  will  always  be  apparent;  it  is  the 
objectionable  ones  which  secrete  themselves  and  require  un- 
earthing. 

1JB08.  When  preliminary  proofs  and  the  accompanying 
vouchers  have  been  prepared  and  submitted  by  the  claimant, 
they  should  be  carefully  examined  in  detail,  and  closely  com- 
pared with  the  results  obtained  by  investigations  already 
made,  as  it  seldom  occurs,  where  parties  are  left  to  make 
their  own  proofs,  relieved  from  the  eye  of  a  watchful  adjuster 
or  agent,  that  overcharges,  more  or  less  glaring  or  exorbi- 
tant, are  not  sometimes  made,  either  from  ignorance  or  willful 
intent.  Parties  have  been  known  to  advance  the  plea, 
when  detected  in  thus  overcharging^  ^'  That,  as  the  company 
would  insist  upon  some  abatement  anyhow^  the  intention  was 
to  make  the  amount  large  enough  to  admit  of  the  customary 
(t)  reduction  and  still  obtain  full  indemnity .''  This  was  done 
in  one  instance  by  the  advice  of  "  fiiends." 

It  should  be  ^constantly  borne  in  mind  that  underuniters 
are  cash  customers^  and  as  such  are  entitled  to  the  best  price, 
and  the  customary  discount  to  cash  buyerSj  in  all  cases. 

1609.  In  making  up  the  proofs,  the  difiFerence  between 
the  values  of  goods  purchased  for  cash  and  those  bought  on 
time  should  be  considered,  as  well  as  the  further  fact  that  all 
merchants  are  not  equally  close  buyers  ;  some  paying  higher 
prices  for  the  same  stocks,  on  the  same  terms  of  payment, 
and  not  unfrequently  at  the  same  places.  The  amount  to  be 
paid  by  the  company  is  the  actual  value  at  which  such  com- 
pany could  replace  the  goods,  under  the  circumstances,  for 
cash  at  the  time  of  the  fire.     (1693.) 

Any  depredationj  for  any  cause,  should  be  placed  to  the 
credit  of  the  company,  as  required  by  condition  9  of  the  pol- 
icy.    (ir4«.) 

1610,  If  the  loss  he  partial  only^  it  may  be  necessary  to 
take  account  of  the  damaged  stock  only,  leaving  sound  stock 
out  of  the  question  entirely.     (8178.) 
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1611.  Shonid  anj  of  the  property  not  belong  to  the 
insured,  and  yet  be  covered  by  the  policy  under  the  uswd 
commission  clause  (1808),  or  otherwise,  it  must  be  specifi- 
cally set  forth  in  the  proofs,  with  names  of  bond  fide  owners, 
values,  etc. 

1613.  If  the  loss  he  by  removal  onlyy  the  damage  should 
be  carefully  ascertained,  and  paid  for  in  the  proportion  that 
the  insurance  bears  to  the  amount  of  property  at  risk.  State- 
ment of  loss  by  removed  only  should  be  separately  made. 
(1680.) 

1613.  The  adjuster  should  avoid  technicalities  or  minor 
issues — ^and  should  leave  no  unsettled  claim  to  drag  its  wearj 
length  through  the  courts,  except  where  exorbitant  claimB^ 
fraud,  and  criminality  are  apparent. 

1614.  When  satisfied  fully  as  to  the  honesty  of  the  loss 
and  the  fairness  of  the  claim  under  it,  the  adjuster,  by  his 
knowledge  of  forms  and  familiarity  with  the  routine  of  such 
business,  can  frequently  save  time  for  himself,  and  procTire 
more  satisfactory  papers  for  his  company,  by  assisting  the 
claimant  in  making  up  the  proofs.  Btdy  if  there  be  any  sus* 
picious  or  unsatisfactory  circumstances  attending  tlie  casey  the 
utmost  care  and  circimispection  should  be  observed  in  admit- 
ting any  claim,  or  binding  the  company  by  any  acts  or 
admissions,  without  proper  authority.  The  claimant  should 
be  left  to  make  up  his  own  papers  in  accordance  with  the 
conditions  of  the  policy,  without  the  customary  courtesies 
extended  by  companies  to  unquestionably  honest  claimants. 
Any  other  course  in  such  doubtful  case  would  seriously  mill* 
tate  against  the  interest  of  the  underwriters. 

1615.  When  the  claim  has  been  thoroughly  scrutinized 
under  the  foregoing  suggestions,  and  the  identity  of  and  own- 
ership in  the  property  are  fully  established,  the  several 
vouchers  satisfactorily  executed,  the  stock  duly  arranged  and 
invoiced,  and  the  amount  of  damage  ascertained  by  the 
appraisers,  the  claimant  is  ready  to  make  up  his  '^  statemeut'' 
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as  nearly  as  may  be  in  one  of  the  several  forms  on  the  follow- 
ing pages ;  and  the  results  therefrom  should  be  transferred  to 
the  ^^ preliminary  proofs^^^  and  the  statement  should  accompany 
such  proofs  as  "  ScheduU  B."     (1606.) 

EIGHTH    STEP. 

CONTRIBUTIVE    LIABILITY. 

1616.  Having  ascertained  or  agreed  upon  the  amount 
of  loss  sustained  by  the  claimant  upon  each  item  under  the 
protection  of  all  or  any  of  the  policies j  and  the  aggregate  insur- 
ance therefor,  if  there  be  more  than  one  policy  interested, 
the  next  step  will  be  to  give  the  proper  construction  to  the 
several  policies,  so  as  to  ascertain  the  contributive  liability  of 
each,  and  just  how  far  they  may  be  concurrent  upon  the 
general  loss.     (16S4.) 

1617.  When  the  aggregate  liability  upon  all  of  the  pol- 
icies at  risk  is  not  more  than  sufRcient  to  pay  the  loss,  there 
can  be  no  question  of  contribution  between  the  co-insurers  ; 
each  company  pays  its  own  liability  according  to  the  contract. 

1618.  But,  when  the  loss  is  less  than  the  aggregate 
insurance,  there  arise  questions  of  apportionment  more  or  less 
complex,  as  the  several  policies  may  be  more  or  less  involved, 
and  the  ability  and  proficiency  of  the  adjuster  will  be  taxed 
accordingly. 

1619.  Each  policy,  specific  or  compound,  is  liable  to  its 
fuU  amount  on  any  one  or  all  of  the  items  under  its  protectiony 
and  must  prolate  with  each  co-insuring  policy  in  its  fuU  con- 
current  amount  (1688)  j  and  if  any  policy  cannot  pay  the 
loss,  or  its  pro  rata  share  of  it,  on  all  of  its  items,  it  must  pay 
its  ratable  share  equally  on  each  as  far  as  it  can^  with  each 
respective  co-insurer.  No  policy  is  entitled  to  contribution  from 
any  one  company  at  the  expense  of  the  others.  All  must  share 
equally,  in  proportion  to  their  several  liabilities — ^not  insur- 
ances in  all  cases.     (1634.) 
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16d0.  The  most  ready  method  of  arriving  at  the  proper 
apportionment  of  loss  among  co-insuren  is  to  first  find  tbe 
maximum  insarance  liability  upon  each  separate  item — as  if  tbe 
loss  was  upon  that  item  only — hj  classifying  the  seyeral  nib- 
jects  in  columns  under  their  respectiye  headings.  The  contrHh 
utive  liahility  of  each  co-insurer  will  be  its  ratable  proportion 
of  such  insurance. 

1631,  The  following  illustration  will  make  the  rule  pe^ 
fectly  plain : — 

EXAMPLE. 

Company  A  covers  books,  stationeiy,  fancy  goods,  and  other  articles 

usually  kept  in  such  stock |10,000 

Company  B  covers  books,  stationery,  papers,  and  pictures 5,000 

and  Fixtures. 500 

Company  C  covers  books  and  stationery 5,000 

Company  D  covers  school-books 5,000 

Loss— viz. :      School-books,     |8,000.  Other  books,   $2,000. 

Stationery,  8,500.  Fancy  goods,    2,000. 

Pictures,  500.  Fixtures,  500. 

1693,  To  classify  these  items  for  apportionment,  com- 
mence by  ruling  as  many  columns  as  there  may  be  subjects 
of  insurance  in  all  of  the  policies.  Then^  commencbg  with 
the  policy  of  the  "  widest  range," — Company  A  in  this  ex- 
ample— enter  opposite  its  name  its  full  amount — $10,000,  in 
each  column  of  items  covered,  as  if  it  were  so  many  specific 
insurances  upon  each  subject ;  and  so  on  with  B,  C,  and  D, 
bearing  in  mind  that  in  this  case,  in  the  construction  of  the 
policy,  the  term  hooks  includes  school-books^  but  school-books  isi 
not  include  hooks  /  and  that  "  other  articles  '^  of  policy  A  wiB 
cover  paper  and  pictures  of  policy  B.  This  will  give  the 
following  classification  of  the  maximum  liability  (».  c.,  insoX' 
ance)  of  each  policy  upon  each  item  under  its  protectiony  to 
be  subsequently  modified  and  controlled  by  their  relati^ 
concurrency  and  respective  individual  liabilities,  as  will  be 
fully  explained  under  the  head  of  Ajyportionment  qf  Compo^ 
Policies.    Classes  I.  and  II. 
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TABLB  OF  MAXIMUM  IK8UBANCB. 

A !.. 10,000  10,000  10,000      10,000      10,000 

B 6,000  5,000  0,000         5,000                     500 

C 6,000  6,000  6,000 

D 6,000 

Totals.  .25,000       20.000       20,000      15,000       10,000      600 

Losses...  8,000         2,000         8,500  500        2,000      750 

1 633.  From  this  tabulation  we  find  the  aggregated  in- 
orance  upon  each  item  to  be  as  followsy  yiz.  : — 

On  School-books. insurance  $25,000,  to  paj  loss  $8,000 

•'  Other  books "  20,000,     "  "      2,000 

"  Stationery "  20,000,     "  "      3,500 

'•  Fancy  goods "  10,000,     "  '*      2,000 

"  Paper  and  pictures....        "  15,000,     "         "        600 

"Fixtures "  500,     "         "         750 

1 634.  From  this  table  it  is  further  apparent  that  the  rela- 
ive  concurrency  of  the  several  policies  is  partial  only — ^that 
I,  some  of  them  have  specific  liabilities,  which  must  be  first 
ischarged,  before  they  can  be  liable  to  contribute  with  the 
thers  upon  their  concurrent  items,  as  is  fully  set  forth  in 
Uatement  xxi.  (Compound  policies,  Class  II.),  where  this 
djustment  is  fully  worked  out.     (308JS,  93SO0 

1 635.  To  test  the  correctness  of  this  mode  of  apportion- 
lent,  it  will  only  be  necessary  to  suppose  that  the  loss  had 
ccurred  to  any  one  of  the  items,  thus  :  had  loss  happened  to 
ancy  goods  alone,  no  underwriter  would  deny  the  liability  of 
olicy  A  alone,  and  to  its  fullest  extent,  had  the  loss  so  re- 
[oired.  Indeed,  companies  B,  C,  and  D  would  be  among 
be  most  strenuous  supporters  of  this  apportionment.  And  so 
Iso  with  school'booJcSj  had  the  claim  been  for  loss  on  this  item 
lone,  the  liability  of  each  co-insuring  policy  would  be  as  here 
tated.  But  the  loss  in  the  example  cited,  being  upon  all  of 
be  items  of  insurance,  and  some  of  them  being  specific  stibjects 
SI091),  the  concurrency  is  not  general  or  uniform  until  after 
be  specific  items  have  been  paid  for,  when  any  remaining 
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balances  after  such  payment,  become  sabject  to  concurrent 
ccmtribution  (3063) •  In  compound  policies  of  Class  I.— 
where  the  concurrency  of  the  insurance  is  general — the  maxx" 
mum  liability  of  the  several  policies  upon  each  item  is  found 
in  the  same  manner ;  but  the  specific  liabilities  are  determiaed 
by  a  different  process,  as  explained  in  section  9083. 

1 636«  The  scientific  apportionment  of  contributive  lia- 
bility, based  upon  theoretical  and  practical  knowledge  of  the 
subject,  is  a  branch  of  adjusting  yery  little  understood,  even 
by  professional   adjusters,  each  of  whom   usually  has  some 
favorite  theory  or  method  of  his  own,  which  he  applies  to  all 
cases  where  the  interest  of  his  company  will  be  served  thereby: 
the  result  is  much  trouble  and  many  law-suits  that  might  other- 
wise be  avoided.     Sharp  adjusters  usually  hurry  to  a  loss, 
make  a  hasty  adjustment,  and  pay  the  claim  as  they  adjust »/, 
before  other  adjusters  arrive,  not  unfrequently  claiming  con- 
tribution from  others  wrongfully,  thus  diminishing  their  own 
responsibility  at  the  expense  of  co-insurers  or  the  claimant. 

Where  claimants  have  been  victimized  by  "  whack  adjust- 
ers,'^ they  seldom  fail  to  claim  that  the  shortcomings  of  the 
first  adjuster  should  be  made  good  by  the  last.  In  such  cases 
it  will  only  be  necessary  to  be  assured  of  the  correctness  of  the 
adjustment  as  finally  made — tender  the  money  for  the  amount 
due,  and,  if  refused,  refer  the  insurer  to  sections  3097  and 
aoaS— and  leave. 

NINTH  STEP. 
1637.  Reporting  to  the  Company  :  When  the  adjust- 
ment is  completed  ready  for  payment,  the  company  should  be 
fully  posted  as  to  the  facts,  and  the  amount  to  be  paid,  before 
the  draft  is  forwarded.  Payment  should  be  made  in  strict 
conformity  with  instructions,  if  any.  The  proofs  should  be 
forwarded  without  delay  with  the  canceled  policy,  if  a  total 
loss,  or  where  it  may  be  advisable  to  take  up  the  policy.  And 
the  receipt  of  the  claimant  for  the  gross  sum  of  the  clain> 
should  be  written  upon  the  policy,  and  in  duplicate. 
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1638.  Contesting  the  claim:  Should  it  be  deemed 
advbable  to  contest  the  claim  from  any  cause,  the  adjuster 
should  make  a  full  and  succinct  statement  of  all  the  facts  and 
reasons  for  contesting,  with  memoranda  as  to  especial  points 
in  fayor  of  the  compan j,  which  can  be  relied  upon  as  a  defense, 
with  the  names  of  parties  from  whom  information  can  be  had 
as  witnesses,  and  such  other  matters  as  may  seeifi  pertinent, 
without  exaggeration  or  undue  coloring,  for  the  guidance  of 
the  company's  counsel  in  the  conduct  of  the  case.  No  false 
legal  position  should  be  assumed,  and  no  ground  taken  on 
which  a  good  defense,  supported  by  the  best  of  evidence,  can 
not  be  maintained. 

Compromise  :  While  it  is  frequently  apparent  to  the  ad- 
juster that  a  claim  is  dishonest  and  should  not  be  paid,  the 
evidence  obtainable  would  not  be  sufficient  to  offer  to  a  jury 
with  any  hope  of  a  favorable  verdict.  In  such  cases  the  only 
hope  left  for  the  company  is  in  "  masterly  inactivity  '^  until  the 
last,  during  which  time  "  something  may  turn  up  "  to  the  in- 
terest  of  the  underwriter.  SuBpicious  circuiDstanceB  may,  in 
the  meantime,  develop  into  facts ;  but  if  they  do  not  after  a 
reasonable  time,  and  no  additional  light  is  shed  upon  the 
matter,  a  compromise  would  be  allowable — but  only  when  all 
chances  of  contesting  the  suit  with  favorable  results  have 
been  lost. 

It  is  in  such  cases  as  these  that  the  information  gathered 
by  the  agent  during  the  investigation  of  the  loss  can  be  made 
available  if  they  have  been  duly  preserved. 


NOTICE  OF  LOSS 

BT  THB  IN8URKD. 

16W.  Condition  of  the  policy. — "  Persons  sustaining  loss  or  dunage  bj 
fire  shall  forthtcith  give  notice  of  said  loss  to  the  company,  and,  as  soon 
thereafter  as  possible,  render  a  particalar  account  of  such  loss,  ngned  and 
sworn  to  by  them." 

The  conditions  of  all  fire  policies  require  that  notice  of  lost 
or  damage  shall  be  communicated  to  the  office  of  the  companj) 
either  immediately  or  forthwith^  or  within  some  specified  num- 
ber of  days  after  the  occurrence  of  the  fire.  It  is  uniformly 
held  by  the  courts  that  notice^  as  required  by  the  policy,  ib  * 
Condition  precedent  to  recovery  in  any  case,  unless  waived  hj 
the  insurer. 

The  burden  of  proof,  as  to  the  sufficiency  of  notice  given,  ii 
upon  the  insured. 

1630.  Held,  in  Pennsylvania,  that — 

"  Proof  of  duo  notice  was  a  condition  precedent,  without  wbidi  no 
recovery  could  be  had.  That  omission  to  give  noHee  was  not  a  matter  to  be 
compensated  in  damages,  but  a  bar  absolutely  to  all  claims.  That  notice  to 
a  director  was  not  notice  to  the  company  or  to  an  authorized  agvnt" 

1631.  In  the  absence  of  any  specific  stipulation  in  the 
policy  as  to  how  notice  shall  be  given,  notice  to  the  agent  who 
effected  the  insurance,  if  he  stUl  remain  the  agent  of  the  com- 
pany, will  be  sufficient.  But  if  the  condition  require  that  notice 
shall  be  given  in  writing  to  the  company,  the  secretary,  crone 
of  its  directors,  notice  by  jx^rol  to  an  agent  would  not  be  soffi* 
cient. 

163d,  The  true  doctrine  seems  to  be,  that  where  the  stip- 
ulations of  the  policy  are  specific  and  definite  in  their  require- 
ments as  to  time  and  manner,  substantial  compliance  with  its 
calls  is  a  condition  precedent  to  a  recovery,  and  compliance 
must  be  proved,  or  an  actual  waiver  of  such  compliance  must 
be  affirmatively  proved  to  the  satisfaction  of  the  jury ;  but  m^^^h 
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less  stringency  of  proof  will  be  required  to  establish  a  waiver  of 
defect  inform  or  statement  in  a  notice  seasonably  given ;  or  to 
enable  a  jury  properly  to  find  a  noixce  to  have  been  in  time 
where  the  call  is  '^  forthwith "  instead  of  being  limited  to  a 
fixed  number  of  days. 

1633.  "  A  defect  in  time  of  giving  notice,  being  peculiarly  within  the 
knowledge  of  the  insured,  stands,  as  to  waiver,  quite  differently  from  a 
defect  in /arm  or  in  its  matter,  of  which  the  insured  may  be  presumed  to  be 
ignorant ;  so,  while  the  silence  of  the  insurers  as  to  the  latter  defects  should 
TO  deemed  a  waiver,  a  different  rule  should  be  applied  to  the  former." 

1 634.  This  notice  is  usually  required  to  be  in  writing  j 
but;  if  the  knowledge  of  such  loss  be  fully  communicated  to  the 
insurer  by  the  claimant^  the  courts  will  not  be  very  particular 
as  to  the  form  in  which  it  is  done. 

1635.  Information  of  a  loss  through  a  third  party;  not 
interested;  or  from  rumor,  or  from  knowledge  of  the  insurers 
themselves,  or  their  agents,  is  not  such  notice  as  is  required 
by  the  policy. 

1636.  Notice  to  a  duly  authorized  agent  of  a  company^ 
by  the  insured  or  his  agent,  is  held  to  be  notice  to  the  company. 

1637.  Notice  by  an  assignee  to  whom  a  policy  has  been 
assigned  with  consent  of  the  insurer,  is  due  notice. 

1638.  Notice  by  mail,  if  within  the  requirements  of  the 
conditions  of  the  policy  as  to  time,  and  properly  addressed,  is 
full  compliance  therewith. 

1639.  Where  the  conditions  of  a  policy  required  notice 
forthwith^  it  was  held  that  a  notice  sent  eleven  days  after  the 

fire  was  too  late,  no  sufficient  reason  being  shown  for  the  delay. 

1640.  In  another  case  it  was  held  that  a  written  notice 
of  loss,  served  upon  the  company  eight  days  after  the  occur- 
rence of  the  fire,  the  officers  of  the  company  having  had  knowl- 
edge of  such  &rejive  days  before  receiving  such  written  notice^ 
was  full  compliance  with  the  conditions  of  the  policy  relative 
to  notice  of  loss. 

1641.  A  verbid  notice  of  loss  is  held  to  be  sufficient,  when 
no  other  form  is  stipulated  for  or  demanded. 
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1643.  The  State  of  Indiana  has  the  following  law  on  thii 
subject;  viz.: — 

"  No  insurance  company  shall  insert  any  condition,  in  any  policy  ^^^i^ 
after  issued,  requiring  the  insured  to  give  notice  forthwith,  or  within  the 
period  of  time  less  than  five  days  of  the  loss  of  the  insured  property/' 

1643.  Held,  in  Wisconsin,  that — 

Orai  notice  to  the  agent  two  days  after  the  loss,  and  written  notice  to 
the  secretary  more  than  a  month  afterwards,  was  not  a  substantial  cam- 
pliance  with  the  condition  requiring  written  notice  to  the  secretary  ttithin 
twenty  days  after  a  loss  occurs. 

Held,  also :  That  neglect  of  the  insurers  to  object  to  such  notice  at  tlw 
time  was  not  a  waiver, 

1M4.  Held,  in  North  Carolina :  That  notice  twenty  days  after  the  kM^ 
though  accompanied  by  the  preliminary  proofs,  was  not  in  due  season. 

A  delay  of  thirty-eight  days  in  giving  notice  without  setting 

forth  any  excuse — 

Held  :  Not  to  be  a  literal  or  substantial  compliance  with  the  stipolt- 
tion  of  the  policy  requiring  noiice  forthwith, 

1645.  Where  there  had  been  a  delay  of  thirty  to  fortt/ 

days  in  giving  notice  of  loss,  under  two  distinct  policies,  and 

a  correspondence  ensued  as  to  the  preliminary  proofs,  and  the 

company  refused  to  pay  loss  under  one  of  the  policies — 

Held  :  That,  under  tJte  circumstances  of  the  case,  the  company  wis  pre- 
cluded from  setting  up  the  delay  in  giving  notice  as  required,  as  a  defeiue. 

WAIVER  OF  NOTICE. 

1 646.  The  insurer  may  waive  such  notice,  either  directly 
or  by  implication,  in  consequence  of  some  inconsiderate  act  by 
himself,  or  by  his  agent  as  above.  But,  if  the  insurer  has  been 
once  discharged  from  liability  by  want  of  timely  notice,  respon- 
sibility will  not  re-attach  to  him  without  proof  of  authority  in 
the  agent  to  waive  such  notice,  or  a  new  consideration  to 
sustain  it. 

The  receiving  of  notice  by  the  insurer,  to  which  no  objec- 
tion is  made  at  the  time,  is  no  waiver  of  any  delay  that  may 
have  occurred  in  giving  such  notice.  But  the  insurer  must 
notify  the  insured  of  any  defect  inform  or  statement  in  a  sea- 
sonable notice,  or  such  defect  will  be  deemed  to  have  been 
waived. 
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1647.  Where  a  policy  required  ^^  immediate  fwticey^  and 
notice  was  received  withoat  objection  as  to  time^  and  instruc- 
tions were  given  to  the  insured  as  to  the  form  of  the  statement 
of  his  loss  ;  and  an  agent  of  the  company  subsequently  made 
examinations  respecting  the  loss — 

Held  :  To  be  no  waiver  of  dae  and  timely  notice.    (1043.) 

An  absolute  refusal  to  settle  the  claim  in  any  way^  where  a 
defective  notice  had  been  given,  has  been  held  a  sufficient 
waiver  of  want  of  other  notice.  But  it  is  not  a  waiver  of  want 
of  seasonable  notice. 

FORTHWITH — IMMEDIATELY. 

1 649.  ^^ Forthwith y^  as  applied  to  the  notice  required,  has 
been  strictly  construed,  in  some  decisions,  to  mean,  ^^  imme- 
diately," "  directly,"  *^  without  delay  ; "  and  more  leniently 
in  others,  as  meaning  with  '^due  diligence,"  ^^  within  a  rea- 
sonable time,  under  the  circumstances  of  the  case ;"  the  whole, 
however,  being  questions  for  the  jury  as  to  theyocfe;  but,  when 
the  yacf^  are  not  in  dispute,  the  court  will  determine,  as  a  ques- 
tion of  law  J  what  is  "reasonable  diligence  "  in  giving  notice. 

(iei4.) 

The  meaning  of  ^^  forthwith  "  must  be  construed  by  the  light       / 
of  all  the  circumstances  which  surround  each  case  ;  as  the  fre-     r 
quency  of  the  mails ;  nature  of  the  stock  to  be  accounted  for ) 
employment  of  the  insured  in  attempting  to  check  the  fire,  and 
m  saving  the  property. 

The  necessary  absence  of  the  insured  while  removing  his 
family,  on  account  of  a  prevailing- pestilence  at  his  place  of 
residence,  has  been  held  to  justify  delay  in  rendering  prelimi- 
nary proofs. 


INDEMNITY. 


1650.  Condition  of  the  policy, — '*  And  the  said Insunnce 

company  hereby  agrees  to  make  gqpd  unto  the  said  assured , 

executors,  administrators,  and  assigns,  all  such  immediate  loss  or  damage, 
not  exceeding  in  amount  the  sam  or  sums  insured,  as  above  specified,  nor 
the  interest  of  the  assured  in  the  property,  except  as  herein  provided,  as 

shall  happen  by  fire  to  the  property  so  specified,  from  the  . day  of 

,  one  thousand  eight  hundred  and  ,  at  twelve  o'clock 

at  noon,  to  the day  of ,  one  thousand  eight  hundred 

and ,  at  twelve  o  clock  at  noon,  the  amount  of  loss  or  damage 

to  be  estimated  according  to  the  actual  cash  talue  of  the  property  at  the  time 
of  the  loss:' 

1651.  The  insurance  contract  is  held  by  the  courts  to  be 
in  the  nature  of  a  bond  of  indemnify y  or  guaranty  of  a  debiy  to  a 
certain  extent^  for  a  specified  period  of  time^  under  certain 
contingencies,  against  loss  or  damage  by  fire  upon  certain  spe- 
cified subjects ;  which  proposed  indemnityj  however,  it  is  not 
contemplated  shall  restore  the  insured  to  as  good  condition  as 
before  the  fire ;  but  shall  simply  pay  for  as  much  of  the  property 
covered  by  the  contract  as  may  be  lost  or  damaged  /  or  so  much 
thereof  as  may  be  agreed  upon  by  the  terms  of  the  contract, 
as  its  actual  cash  value  at  the  time  of  the  loss. 

1 6S3.  The  words  used  to  express  the  underwriter's  lia- 
bility may  be  insurCy  indemnify ^  make  good  any  losSy  satisfy ypatf 
losSj  or  any  others  which  signify  that  money  is  to  be  paid  in 
case  of  loss.  The  predominant  intention  of  the  contract  is 
vuJemnity,  and  this  intention  must  be  kept  in  view  in  putting 
a  construction  upon  the  policy. 

1 633.  The  policies  in  use  in  New  York  city,  from  a.  d. 
1800  to  1814,  contained  the  following — "  pay  and  satisfy  all  loss 
and  damage,"  without  further  qualification.  In  1814  the  fol- 
lowing qualification  was  added : — 

"  Shall  not  be  liable  to  pay  more  than  the  real  amount  of  such  loss  or 
damage,  to  be  estimated  according  to  the  true  and  actual  value  of  the  said 
property  insured  at  the  time  of  such  loss  or  damage/' 
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1634.  The  fundamental  general  principles  of  insurance^ 
as  distinguished  from  gambling  and  wagering  (387)^  is  that  it 
is  a  contract  solely  of  indemnity ^  and  not  of  gain  to  one  party 
at  the  expense  of  the  other. 

Emerigon  in  this  connection  says  : — 

"  It  is  sufficient  that  the  insured  be  indemnified  for  the  real  damage 
sustained  bj  him,  without  having  a  right  to  pretend  to  advantage  at  the 
expense  of  the  insurers.    Regard  is  had  to  loss  only,  not  to  gain." 

Judge  Doer  says  of  the  insurance  contract : — 

"  As  a  contract  of  indemnity,  it  must  be  liberal Ij  construed  for  the  in- 
sured, to  give  Mm  the  largest  indemnity  within  its  terms  ;  and  these  terms  may 
sometimes  be  constrained  and  forced  to  preserve  its  validity,  bat  never  to 
render  the  insurance  void.  If  the  meaning  is  clear  and  consistent,  any  at- 
tempt to  substitute  a  different  one  by  subtle  reasoning  is  not  to  interpret 
the  contract  but  to  elude  its  performance." 

16S4a.  This  principle  of  indemnity  requires  that  the  in- 
sured shall  not  be  paid  the  full  value  of  his  insurable  interest 
as  agreed  upon  by  the  parties,  and  at  the  same  time  be  per- 
mitted to  retain  such  interest,  or  any  portion  of  it.  "  The  con- 
tract should  never  be  so  arranged,  that  under  any  set  of 
circumstances  it  would  be  profitable  to  the  insured  to  meet 
with  disaster ;  he  should  never  make  money  by  a  loss."  It  is 
upon  this  principle  that  subrogation  rests.     (1841.) 

16S4&.  The  contract  of  insurance  being  thus  one  oiindem' 
nity  only,  such  indemnity  must,  on  the  other  hand,  be  adjusted 
upon  the  principle  of  replacing  the  insured,  as  nearly  as  may 
be,  in  the  situation  in  which  he  was  at  the  commencement  of 
the  fire ;  so  that  if  the  loss  or  damage  be  less  than  the  amount 
of  the  insurance,  he  will  be  entitled  to  recover  all  of  such  sum 
lost  or  damaged  ;  and  if  there  be  a  total  destruction  of  the  prop- 
erty, up  to  the  amount  of  the  insurance,  he  will  be  entitled  to 
recover  the  full  amount  of  such  insurance.    (1739«) 
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LIABILITY. 

1655.  "  Tlie  foundation  of  claims  on  underwriterB  is  aecuttrU— thorn 
events  which  no  human  prudence  could  foresee." 

In  Valines  Commentaries  we  find  the  folIowiDg  applied  to 
marine  insurance,  but  the  principle  can  be  extended  to  other 
branches  of  insurance,  viz. : — 

■ 

'*  Insurers  are  responsible  only  for  such  damages  as  happen  throng 
casual  or  unavoidable  accident ;  or  from  voluntary  acts  which  have  a  jast 
and  reasonable  cause,  such  as  to  avoid  greater  and  more  imminent  danger, 
and,  in  general,  for  all  accUlenU,  however  extraordinary,  if  there  be  no  re- 
strictions by  an  express  clause.  But  an  accident  is  not  that  which  happeu 
through  the  defects  or  x>erishable  nature  of  the  thing  assured  (769, 16f7)- 
or  through  the  act  or  fault  of  the  proprietor,  freighter,  or  master." 

16SSa.  The  liabilities  which  the  insurers  are  content  to 
assume  are  set  forth  in  the  policy,  as  modified  and  controlled 
by  the  exceptions  and  conditions  of  the  contract.  Such  lid- 
hility  as  to  amount  is  simply  the  sum  which  the  policy  islcgaDy 
liable  to  pay  under  its  own  jyeeuliar  conditions. 

1656.  The  amount  set  forth  in  the  policy  is  the  wai^ 
inwn  qfliahility  in  any  continyeficy^  and  not  the  actual  amount 
of  indenmity  to  be  paid  in  all  cases.  It  is  not  a  contract  to 
pay  that  sum  certain,  in  the  event  of  loss,  nor  a  stipulation 
that  the  value  of  the  interest  insured  shall,  in  such  case,  be 
estimated  at  that  sum.  The  undertaking  is  to  pay  the  amount 
of  the  actual  loss  or  damage,  within  the  amount  of  the  in9U^ 
ance.     (1966.) 

The  requirements  of  the  policy  in  the  matter  o{ prelimnofi 
proofs  (1897),  show  conclusively  that  the  contract  is  not* 
valued  one,  but  open  to  proofs  as  to  the  sum  of  the  loss  or 
damage.  Hence,  we  find  that  the  minimum  of  losSy  within  tbe 
policy,  is  the  maximum  of  liability  to  the  underwriter. 


LOSS  AND  DAMAGE. 


1657.  Loss,  as  technicallj  dtstingaished  from  damage,  is  when  all 
or  any  portion  of  the  property  insured  is  entirely  consumed,  destroyed,  or 
missing  after  a  fire. 

165§.  Dam^qb  is  when  none  of  the  property  is  totally  consumed  or 
destroyed,  or  missing,  but  remains  after  the  fire  in  a  more  or  less  damaged 
condition. 

Unless  there  is  some  reason  to  the  contrary,  the  words 
"?055  and  damage  bij  fire  "  must  be  construed  according  to  the 
ordinary  rules ;  that  is,  the  damage  must  be  either  from  the 
ignition  of  the  articles  consumed,  or  by  the  burning  of  a  part 
of  the  premises.  In  the  one  case  there  would  be  ^^  /o55,"  in  the 
other  '^  damage." 

Lossfis,  including  damigs,  may  be  total  or  partial^  as  re- 
spects the  insurance.  They  are  considered  total  when  reaching 
an  amount  equal  to,  or  beyond  the  insurance ;  they  are  partial 
when  anything  less  than  the  amount  of  insurance. 

16S9.  A  loss  is  a  condition  precedent  to  a  claim  for  in- 
demnity, and  a  loss  can  accrue  to  the  insured  only  so  far  as 
he  has  an  interest.  The  underwriter  is  not  liable  to  pay  any 
loss,  except  such  as  the  insured  has  sustained  by  the  peril  in- 
sured against ;  and  whether  such  loss  be  total  or  partial,  the 
amount  must  be  ascertained  by  determining  its  value,  either 
by  agreement  before  insurance,  as  in  a  valued  policy,  or  by 
certain  rules,  and  by  proofs  after  the  loss.  Some  value  must 
be  proved,  for,  if  the  goods  are  not  at  risk,  the  policy  never 
attaches.  The  underwriter  is  liable  when  the  perils  insured 
against  arc  proximate^  and  effect  a  loss  ;  but  not,  as  a  general 
principle,  when  the  cause  is  remote ;  nor  when  simply  conse- 
quential.    (raS,  1670.) 
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PROXIMATE    CAUSES. 


1660.  Upon  this  subject  Lord  Bacon,  sajs  : — 

'*  It  were  infiaite  for  the  coart  to  consider  the  eatuet  of  causes,  and  their 
impnisions  one  of  another ;  therefore,  it  contenteth  itself  with  the  immedi- 
ate cause,  and  judgeth  of  acts  bj  that,  withoat  looking  to  any  farther  de- 
gree."   (1735.) 

A  house  covered  by  insurance,  injured  by  the  falling  of 
a  gable  of  another  house,  caused  by  fire  : — 

Held  :  That  the  insurers  were  liable,  though  the  injored  bouse  had  not 
been  on  fire  ;  and  the  falling  gable  had  remained  standing  two  days  sabee- 
qucnt  to  the  extinguishment  of  the  fire,  and  then  fell  in  oonseqneooe  of 
operations  for  its  removal. 

1661.  Where  a  steamboat,  insured  against  loss  bj  firCt 
received  an  injury  from  collision  with  another  vessel,  and  in 
consequence  thereof  filled  with  water,  whereby  the  Jire  was 
forced  out  from  beneath  the  boiler  and  burned  off  her  light 
upper  works,  thus  liberating  the  light  freight,  thereby  reduc- 
ing the  floating  capacity  of  the  boat,  so  that  it  sunk  in  deep 
water,  the  jury  found  that  it  would  not  have  sunk  but  for  tke 
Jire.  Held,  upon  appeal  to  the  United  States  Supreme 
Court,  that : — 

1.  When  two  cases  of  loss  concur,  one  at  the  risk  of  assured,  and  the 
other  insured  against,  or  one  insured  against  bj  A,  and  the  other  bj  B,  if 
the  damage  caused  by  each  peril  can  he  discriminated,  it  must  be  borne 
proportionally. 

2.  But  if  the  damage  caused  by  each  peril  cannot  be  distingniibed 
from  that  caused  by  the  other,  the  party  responsible  for  the  predominiting 
efficient  cause,  or  that  which  set  in  operation  the  other  incidentally  to  iti 
is  liable  for  the  loss. 

8.  An  insurance  upon  a  steamer  against  fire,  except  **  fire  happeniog^/ 
means  of  any  invasion,  insurrection,  riot,  or  civil  commotion,  or  of,*'*^ 
military  or  usurped  power,*'  is  an  insurance  against  fire  caused  by  coDiflOB** 

4.  Underwriters  against  fire  are  responsible  for  a  loss  occasioned  brt^ 
sinking  of  the  vessel  insured,  when  caused  by  fire,  though  the  fire  itself  W 
the  result  ot  a  collision  not  insured  against — ^if  the  effect  of  the  ccXii^^ 
without  the  fire,  would  have  been  only  to  cause  the  Teasel  to  settle  to  btf 
upper  deck,  in  which  case  she  would  have  been  saved. 

1663.  Losses  arising  from  bona  fide  efforts  to  extinpu*" 
fires,  such  as  wetting  and  soiling  gonds,  or  by  fheft  at  the 
fire,  or  in  removalj  are  fairly  within  the  contract  of  inaurance, 
and  the  underwriters  will  be  liable,  unless  the  policy  stipol*^^' 
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against  such  loss.  The  doctrine  in  these  cas^s  seems  to  be 
that  damage  by  water  being  thrown  upon  goods  in  extinguish- 
ing a  fire,  and  loss  by  plunder  of  goods  removed  away  from 
the  fire,  and  so  put  out  of  the  control  of  the  owner,  are,  in 
common  practice,  treated  as  directly  incidental  or  consequen- 
tial to  the  fire,  and  covered  by  the  policy.     {17 3S*) 

BY   FIRE. 

1663.  To  make  the  underwriter  liable  under  a  fire 
policy,  the  loss  or  damage  must  be  caused  by  fire — either  by 
the  actual  ignition  of  the  property  itself,  or  of  some  substance 
near  by,  causing  damage  by  heat,  by  smoke,  or  from  water 
used  in  preventing  or  extinguishing  the  flames.  Fire  by 
actual  ignition  must  be  the  proximate  or  efficient  cause  of  the 
loss  or  damage,  and  not  merely  incidental  to  it.     (1667.) 

1664.  No   liability   attaches   to    the   underwriters    for 

damage  by  heat  or  smoke  occasioned  by  the  misapplication  of 

fire-heat  during  the  process  of  manufacture  : — 

Hrld  :  ''  That  damage  to  the  stock  of  a  sugar  refinery,  bj  the  heat  of 
the  usual  fires,  in  consequence  of  the  mismanagement  of  the  dampers  by 
those  having  charge  of  the  refinery,  was  not  damage  within  the  policy 
■gidnst  fire. 

1665.  If  any  part  of  a  building  adjacent  to  the  fire- 
place, as  the  chimney,  the  timber-work  around  the  fire-place, 
and  the  like  be  damaged  or  destroyed  by  fire  from  the  grate 
or  hearth,  such  would  be  a  loss  hy  fire.  But  the  grate  itself, 
boilers,  or  other  ordinary  apparatus,  or  apparatus  containing 
or  applied  to  the  fire  for  conducting  manufacturing  process,  if 
destroyed  or  damaged  by  the  fire  they  contain,  or  to  which 
they  are  applied,  give  no  claim  for  indemnity. 

The  spoiling  or  consuming  of  any  two  chemical  fluids  or 

bodies  by  the  process  of  combustion  ensuing  on  their  con- 

bination  is  not  a  loss  hy  fire^9A  to  either  of  the  substances  ;  but, 

as  to  any  third  body,  it  is  such  loss. 

Held:  That  the  policy  covered  a  fire  occasioned  by  putting  upon  a 
ttove  about  fitt  gallons  of  an  inflammable  ointment,  for  the  purpose  of 
warming  it ;  it  being  usual  for  druggists  to  mix  and  melt  ointments  in  that 
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Meat  under  process  of  curing  by  the  slow  action  of  smoke, 
if  destroyed  by  the  flames  from  the  fire-place,  has  been  held 
to  be  a  loss  hj  fire. 

Fire  produced  by  the  friction  of  a  wheel  on  its  axle,  which 
consumes  the  wheel,  is  a  loss  of  the  wheel  by  firv. 

1006,  Should  a  building  covered  by  insurance  fall  in 
consequence  of  an  explosion  of  a  steam-boiler,  there  would  be 
no  loss  to  the  underwriter;  for,  although  the  damoffe  was 
principally  caused  hy  fire  under  the  boiler^  yet  the  fire  was  not 
the  proxlnmte  cause  of  the  fall  of  the  building. 

BY  PROPER  VICE. 

1667.  Underwriters  undertake  to  make  indemnity  only 
for  damage  arising  from  exiermd  accidents,  not  from  that 
occasioned  by  the  inherent  qualities  or  natural  dffvvts  of  the 
thing  insured  ;  hence,  as  a  general  principle,  insurers  are  not 
liable  for  the  loss  of  a  thing  which  is  consumed  by  reason  of 
its  own  qualities,  such  as  spontaneotis  combustion  without  ex- 
ternal causes  ;  but  they  are  liable  for  the  consequent  loss  of 
other  subjects  covered  by  the  policy.     (171  !•) 

It  has  been  held,  that  if  hemp  was  put  on  board  of  a  vessel 
in  a  state  liable  to  effervesce,  and  did  eflervesce  and  generate 
fire,  the  insured  cannot  recover  for  the  loss  on  the  hemp, 
though  a  policy  on  the  vessel  would  be  valid. 

Also :  That  if  a  hay-rick  take  fire  by  its  own  heat  or  vege- 
table fermentation,  it  is  not  a  loss^  except  as  to  adjoining 
bodies  which  may  be  ignited  by  it. 

If  limCy  accidentally  submitted  to  the  action  of  water,  take 
fire,  it  is  not  a  loss  by  fire,  as  to  itself,  but  it  is  if  it  communi- 
cate fire  to  adjoining  bodies.  But,  on  the  other  hand,  it  has 
been  held  that  an  insurance  against  fire  effected  upon  & 
quantity  of  coal  covers  also  the  risk  from  the  spontaneous  con^ 
buslion  of  such  coal,  caused  by  contact  with  water  in  the  hoW 
of  the  vessel,  the  water  being  held  to  be  the  exciting  cause; 
and  one  of  the  perils  insured  against. 
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BY  LIGHTNING. 

166§«  Condition  of  the  policy. — "  Nor  by  lightning,  unless  fire  ensue." 

"  If  the  damsge  be  by  lightning,  without  combustion,  it  is  clearly  not 
within  the  terms  of  a  policy  against  fire  ;  for  although,  like  a  match,  light- 
ning may  kindle  a  fire,  yet  it  cannot  bo  understood  to  be,  of  itself,  fire." 

When  the  policy  was  against  loss  or  damage  by  fire,  and 
one  of  the  conditions  was  that  the  insurers  will  be  liable  for 
fire  by  lightningy  it  was — 

Held  :  *'  That  the  insurers  were  not  liable  for  the  destruction  of  a 
dwelling-house,  covered  by  the  policy,  by  its  being  retU  and  tarn  in  pieces  by 
lightning,  without  being  ourTit ;  and  that  unless  there  be  actual  ignition, 
and  the  loss  be  the  effect  of  such  ignition,  tbe  insurers  are  not  liable  ;  there 
must  be^rd,  or  burning,  which  is  the  proximate  cause  of  the  loss."    * 

1668a.  In  case  of  live  stock  insured  against  yire^  and  sub- 
sequently struck  by  lightning^^ 

Held  :  **  That  the  mark  of  fire  must  appear  upon  the  carcase,  other- 
wise it  may  be  a  case  of  death  from  the  electric  fluid  alone,  which  is  not  a 
loss  by  fire." 

Many  companies  insure  live  stock  '^from  the  effects  of 
lightning^  wherever  said  stock  may  be  at  the  time  of  loss.'' 

BY  EXPLOSIONS. 

1669*  Condition  of  the  policy. — "Nor  for  any  loss  caused  by  the  ex- 
plosion of  gunpowder,  camphene,  or  any  explosive  substance  ;  nor  by  light- 
ning, or  explosions  of  any  kind,  unless  fire  ensue,  and  then  for  the  lods  or 
damage  by  fire  only,  which  Ibss  shall  be  determined  by  the  value  of  the 
damaged  property  after  the  casualty  by  explosion  or  lightning." 

This  condition  makes  a  very  nice  distinction  as  to  the 
valiie  of  the  property  at  a  given  time — that  is^  after  it  has 
fallen;  and  before  it  may  take  fire.  By  the  conditions  of 
some  companies^  all  liability  ceases  in  case  of  an  explosion 
from  any  cause. 

1670.  A  policy  on  cotton  in  a  warehouse  contained  a 
stipulation  to  the  effect  that  the  company  would  not  be  liable 
for  loss  by  fire  occasioned  (among  other  causes)  by  explosion. 
An  explosion  of  powder  and  fixed  ammunition  occurred  in 
another  warehouse^  and  circumjacent  buildings  were  thrown 
down  and  their  contents^  including  the  insured  cotton,  opened 
to  the  flameS;  and  by  this  explosion  a  fire  was  lighted  which 
spread  and  consumed  the  cotton  covered  by  the  policy : — 


t/ 
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Held  :  That  under  the  policy,  the  principle  that  "  aiiderwriten  in 
liable  where  the  perils  insured  against  are  proximate,  but  not  where  tb« 
cause  is  remote/'  applied  in  this  c  ise ;  and  that  upon  this  consideration  the 
fire  which  consumed  the  cotton  was  the  direct  cause  of  the  loss,  and  that  the 
explosion  was  a  cause  too  remote  to  affect  the  right  of  the  insured  to  reeoTer 
under  his  policy. 

Upon  appeal  this  decision  was  reversed,  and  it  was : — 

Held  :  "  That  the  rule  of  the  decision  of  the  court  below  luis  been 
proved  to  cover  some  fallacies,  and  that  a  close,  practical  definition  of  tbe 
rules  of  law  in  the  premises  is  that,  in  case  of  the  concurrence  of  diflfeient 
causes,  to  one  of  which  it  is  necessary  to  attribute  the  loss,  it  is  to  be  attrib- 
uted to  the  efficient,  predominating  peril,  whether  it  is  or  is  not  in  actir- 
ity  at  the  consummation  of  the  disaster.''    (Id61.) 

1671.  A  stipulation  in  the  policy  ^'  that  the  insured  sIiaII 
not  be  liable  for  an  explain  of  gunpowder y  applies  onlj  tea 
fire  originating  from  such  an  explosion^  and  not  to  an  exphsion 
intended  to  put  out  a  fire  bj  blowing  up  a  house  after  it  teas 
actually  on  fire.     (1 677.) 

It  has  been  held  that  a  loss  by  the  explosion  of  a  steam- 
boiler  does  not  come  under  the  meaning  of  a  fire  policy,  even 
where  fire  ensues,  where  "  loss  or  damage  by  fire  ^  only  was 
insured  against.     (See  303  for  an  exceptional  case.) 

If  an  explosion  occur  in  the  course  of  a  fire,  the  insurers 
are  exempted  from  liability  for  any  damage  caused  by  such 
explosion,  and  from  any  damage  done  by  further  fire  resutt- 
ingfrotn  such  explosion. 

BY  FALLING. 

1673.  QmditUm  of  the  policy.--"  If  a  building  shall  £&]!,  except  as  th^ 
result  of  a  fire,  all  Insurance  by  this  company  on  it  or  its  contents  flihaU 
immediately  cease  and  determine." 

A  building  insured  against  fire  having  falleUi  afterwards 

took  fire : — 

Held  :  That  the  building  haying  fallen  down,  ceased  to  exist  as  >odi. 
by  a  cause,  or  by  reason  of  a  peril  not  insured  against ;  fire  mast  be  tbe 
efficient  cause,  and  the  loss  the  direct  effect  of  the^r^.    (1M9.) 

The  cause  of  the  loss  of  the  subject  insured  in  this  case 
was  not  the  fire^  but  the  fall.  That  a  fire  springs  up  9^^' 
wards  in  the  rubbish  and  destroys  the  fallen  materialsj  w 
something  beyond  the  contract.  The  materials  were  not  in* 
sured,  the  building  was. 


BY  FALLING.  537 

On  the  other  hand^  where  one  of  the  walls  of  a  granite 
building  gave  way,  andhalf  of  the  store  and  the  adjoining  build- 
ing fell ;  and  shortly  after  a  fire  broke  out  in  the  ruins  of  the 
adjoining  building^  which  coitimunicated  with  the  remaining 
portion  of  the  granite  store.  The  policy  being  upon  "  stock 
in  the  granite  store,"  it  was — 

Held:  "That  the  insurers  were  liable  for  damage  from  fire,  and  from 
water  used  to  extinguish  it,  to  goods  not  displaced  or  injured  bj  the  fall.*' 

In  this  case  the  fire  broke  out  and  burned  the  goods  be- 
fore there  could  be  any  interposition  for  their  safety. 

1673a.  The  burning  of  the  ^^  Patterson  Warehouse,^^  in 
the  city  of  Philadelphia,  in  August,  1869,  was  caused  by  the 
falling  of  section  H.  of  the  building  from  overloading  with 
yhisky  in  barrels,  which,  bursting  in  the  fall,  permitted  the 
liquor  to  come  in  contact  with  the  boiler  fires  under  the  pave- 
ment, thus  setting  the  building  on  fire  and  causing  a  fearful 
explosion,  destroying  section  H.  completely,  and  communicat- 
ing flames  to  the  adjoining  sections,  until  the  result  was  an 
unmanageable  conflagration,  wherein  the  loss  paid  by  the  un- 
derwriters on  whisky  alone  was  $2,025,590.15  on  an  insur- 
ance of  $2,647,350. 

There  was  insurance  upon  whisky  in  section  H.  to  the 
amount  of  $576,250,  covered  by  two  classes  of  policies  :  one 
— ^that  of  the  National  Board  form — ^becoming  absolutely 
void  when  a  building  falls ;  the  other,  of  earlier  date,  which 
in  equity  can  attach  only  to  property  partially  destroyed  by 
causes  other  than  fire,  and  hence  were  only  partially  liable. 

At  the  time  of  the  adjustment  of  the  loss,  the  exact  origin 
of  the  fire  had  not  been  agreed  upon,  which,  with  other  at- 
tending circumstances  of  doubt  and  uncertainty  as  to  the 
residt  of  a  suit,  a  compromise  was  effected  by  which  the 
National  Board  policies  paid  fifty  per  cent,  of  their  face,  and 
the  others  seventy-fivCy  being,  as  the  adjusting  committee  ex- 
pressed it,  ^'  strictly  a  compromise  on  the  uncertainty  of  the 
fhctSy  and  in  no  manner  as  implying  an  invalidation  of  the 
^JaUing '  clauses  in  the  policies!^ 
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SPONTANEOUS  COMBUSTION. 

1673.  It  is  a  universal  rule  thsLt  insurera  are  liable  for 
loss  on  710  articles  of  merchandise  whatever,  if  such  loss  be 
caused  by  the  inherent  qualities  or  tendencies  of  the  articles 
technically  termed  Proper  Vice  (1711),  unless  those  quali- 
ties or  tendencies  were  excited  to  action  and  made  destmc- 
tive  by  a  peril  insured  against.  The  onus  of  proving  that  the 
fire  arose  from  such  proper  vice  is  upon  the  insurer.     (1 MT.) 

INVASION,  INSURRECTION,  RIOT, 

CIVIL   COMMOTION,    MIUTAKY   OR   USURPED   POWER. 

1674.  Condition  of  the  poiiey :  "Nor  for  any  lo68  or  damage  bj  fin 
caused  by  invasion,  insarrection,  riot,  civil  commotion,  or  military  or 
usurped  power." 

This  clause,  now  in  universal  use  in  fire  policies,  is  first 
foimd  in  the  policies  of  the  London  Assurance  and  the  Bo^al 
Exchange  offices  of  London,  a.d.  1720.  It  is  not  found  in  the 
early  policies  of  the  Hand  in  Handj  the  Sun  Fircy  or  tbe 
Union  Fire  offices,  all  prior  to  A.  D.  1714.  The  restriction 
was  first  limited  to  ^'  invasions,  foreign  enemies,  or  any  mili* 
tary  or  usurped  power."  Lord  Wilmot  attributes  its  origin 
to  the  fact  that  the  incorporation  of  the  London  Assurance  and 
the  lioyal  Exchange  offices  occurred  soon  after  a  rebellion  in 
England ;  and  adds : — 

"  And  it  was  not  so  romantic  a  thing  to  guard  against  fire  by  lebellioa 
as  it  miglit  be  now."    (396.) 

The  Sim  Fire  Office  adopted  the  clause  in  1726,  and  one 
year  afterwards  added  the  woi*ds  ^'  civil  commotion,"  in  con- 
sequence of  extensive  losses  by  riotSj  where  those  offices  con- 
tested payment  unsuccessfully  upon  the  ground  of  non-liability 
under  the  original  clause,  *^  usurped  power." 

A  number  of  cases  were  decided  by  Lord  MansfieiJ^i 
more  than  a  century  ago,  where  this  clause  was  involve"? 
during  which  the  exact  extent  and  meaning  of  each  iotvi  oi 
the  expressions  used  was  given,  and  such  they  are  held  to  d® 
to  this  day. 
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(1).  Invasion  :  AJiostile  attack  or  entrance  into  the  pos- 
sessions or  domain  of  another. 

The  exceptional  clause  held  not  to  extend  to  a  loss  by  fire 
occasioned  proximately  by  the  burning  of  an  adjoining  bridge 
by  order  of  the  mililary  author iti^Sy  to  prevent  the  advance  of 
an  armed  force  of  the  public  enemy. 

(2).  Insurrection:  A  rising  against  the  civil  authorities. 
It  is  more  than  sedition  and  less  than  rebellion. 

(3).  Riot :  A  tumultuous  disturbance  of  the  peace  by  three 
persons  or  more. 

Where  the  house  is  destroyed  by  a  riotous  assemblage^ 
under  the  restrictive  clause  of  the  policy,  the  underwriter  is 
not  liable  for  the  loss.  It  is  immaterial  that  the  rioters  have 
assembled  for  lawful  purposes  and  were  afterwards  guilty  of  a 
riot.  Nor  is  it  necessary  that  the  guilt  of  the  rioters  shall  be 
first  proved  by  a  criminal  prosecution. 

(4r).  Mob  :  A  mob  is  ruled  to  be  pirates. 

(5).  Civil  commotion  is  an  insurrection  of  the  people  for 
general  purposes,  although  it  may  not  amount  to  a  rebellion 
where  there  is  usurped  power. 

(6).  Military  or  usurped  power  is  an  invasion  from  abroad ; 
or  internal  rebellion  where  armies  are  employed  to  support  it, 
and  the  laws  are  dormant,  and  not  a  mere  excess  of  jurisdic- 
tion by  a  lawful  magistrate. 

1675.  Held,  by  the  U.  S.  Supreme  Court,  District  of 
lAissonri: — 

*'  Where  the  house  was  burned  by  a  few  sohliere,  not  acting  as  an  or- 
ganized force,  bat  through  their  own  private  wantonness,  malice,  or  re- 
venge, and  without  any  orders  or  autnority  from  any  official  to  whose 
Command  they  belonged ;  or  if  a  few  soldiers,  having  left  their  military 
Company  or  organized  force,  for  the  purpose  of  firing  the  house  through 
private  wantonness,  malice,  or  revenge,  did  so  fire  the  same  without  any 
Order  or  authority  from  any  officer  in  command,  then  the  firing  was  an  act 
of  private  incendiarism,  and  not  within  the  exceptions  of  the  policy." 

1676.  The  order  of  a  mayor  of  a  city  to  blow  up  a 
l^uilding  to  prevent  the  spread  of  a  conflagration,  though  an 
illegal  exercise  of  power,  is  not  "  usurped  power  "  within  the 
xiaeaning  of  that  term  in  the  policy. 
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1 677.  Public  authorities :  Underwriters  are  liable  for 
the  Io8S  of  a  building,  under  insurance,  bj  its  being  blown  ap 
with  gunpowder  and  demolished  to  stop  a  conflagration,  when 
it  would  have  been  soon  inevitably  burned  in  the  progress  of 
a  fire  from  a  neighboring  building  already  in  flames. 

The  destruction  of  a  building  by  the  public  authorities,  by 
the  use  of  gunpowder,  when  absolutely  necessary  to  prevent 
the  extension  of  a  conflagration,  becomes  ^^  a  loss  by  fire,"  and 
the  underwriter  is  liable  for  the  loss,  if  insured.  This  deci- 
sion was  made  upon  the  ground  that  ^'  a  loss  by  the  explosion 
of  gunpowder  is  a  loss  by  fire.'^  Hence,  the  liability  of  the 
insurer  does  not  seem  to  be  affected  by  the  legality  or  illegal- 
ity of  the  act  of  the  jmhlic  authorities. 

When  a  building  covered  by  insurance  was  torn  down  to 
prevent  the  spread  of  fire,  and  partly  paid  for  by  order  of 
the  corporation : — 

Held  :  That  the  insarers  were  liable  for  the  fall  value  of  the  building 
within  the  amount  of  the  policy,  lei»  the  amoant  received  from  the  citj, 
after  deducting  from  such  amoant  a  proportionate  share  of  the  costs  of  re- 
covery against  the  city. 

167  8,  Under  the  statute  of  New  York,  when  the  insured 
receives  a  compensation  from  the  municipality  for  damage  to 
his  building  by  its  being  demolished  to  stop  a  fire,  the  estitM^^ 
of  damage  under  such  statute  is  not  binding  as  between  him 
and  the  insurer.  The  estimate  of  the  damage  may  refer  to  » 
building  at  the  time  already  on  fire,  which  might  possibly  have 
been  saved.     Besides,  it  was  between  other  parties. 

BY  WILLFUL  NEGLECT. 

1679.    Condition  of  the  policy.—''  The  heat  endeavors  of  the  un^ 
shall  be  used  in  saving  and  protecting  the  property  from  damage  st  so 
after  the  fire ;  and  in  case  of  failure  so  to  do,  this  company  shall  not  us 
liable  for  damage  caused  by  such  failure." 

Underwriters  are  not  liable  for  damage  caused  by  *"• 
failure  or  willful  neglect  of  the  insured  to  take  proper  step*  ^^ 
the  effective  preservation  of  his  property  at  and  after  the  fi^* 
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The  insured  is  bound  to  do  all  in  his  power  to  save  the 
property  at  a  fire,  and  to  so  deal  with  the  salvage  that  the 
least  possible  injury  may  eventually  happen  to  it.  He  cannot 
be  justified  in  standing  by  and  relying  upon  his  policy  for 
protection,  and  suffering  others  to  misuse  the  goods.    (1S74.) 

*'  It  18  difficalt  to  conceiv^e  any  condact  more  nearly  approaching /raud, 
if  not  partaking  of  it,  than  for  a  party  insared  to  abstain  himself,  or  pre- 
vent others  from  nsing  every  possible  means  to  extinguish  the  fire  or  save 
the  property  from  destrnction/' 

While  the  insured  must  take  due  care  of  the  salvage  at 
and  after  a  fire,  he  is  not  required  to  take  steps  to  restore  it  to 
its  condition  before  the  fire,  such  as  relaundrying  in  the  case 
of  insurance  upon  a  stock  of  gentlemen's  furnishing  goods. 
(1573.) 

BY   REMOVAL. 

lOSO.  Condition  of  tfu  policy. — "  Nor  for  loss  or  damage  caused  by  re- 
moval of  property  from  a  building,  except  it  be  proved  that  such  removal 
was  necessary  to  preserve  the  property,  in  which  case  the  damage  shall  be 
borne  by  the  assured  and  the  company  in  proportion  as  the  sum  hereby  in- 
sured bears  to  the  whole  value  of  the  property." 

When  loss  or  damage  is  caused  by  removal  of  the  goods  from 
a  building  not  yet  on  fire^  but  seriously  threatened  thereby,  to 
preserve  them  from  total  or  partial  loss,  such  removal  must 
be  absolutely  necessary,  and  the  danger  must  be  imminent; 
or  the  underwriter  will  not  be  liable. 

Fear  of  a  peril  not  inevitably  or  imminently  impending, 
may  not  throw  loss  upon  the  underwriter  ;  the  insurance  not 
being  against  apprehensions  of  a  fire.  Injury  sustained  by 
removal  originates,  not  from  necessity  to  save  the  property 
from  impending  fire  J  but  from  the  anticipation  of  damage  from  it. 

1681.  But,  on  the  other  hand,  in  the  case  of  White  vs. 
Hepublic  and  Relief  Insurance  Company  of  Maine,  the  de- 
fendant refused  to  pay  the  claim  of  the  plaintiff,  who,  during 
the  great  fire  in  Portland  in  1866,  removed  his  stock  from  the 
vicinity  of  the  flames  to  a  place  of  greater  security.  The 
jflace  threatened  was  not  destroyed^  nor  was  the  place  whither 
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the  stock  was  removed;  but  the  plaintiff  claimed  for  the  loss 
sustained  in  the  expense  of  removal.  The  verdict  was  for  the 
insured.     (1686,) 

1 683.  Cases  have  occurre4  where  goods  removed  from 
a  burning  building  to  a  supposed  place  of  safety,  were  finally 
consumed  during  the  prevalence  of  the  sa)ne  fire.  Such  loss 
would  undoubtedly  be  covered  by  the  policy  ;  though  such  is 
not  the  general  opinion  among  underwriters,  by  many  of  whom 
it  is  held  that  when  the  goods  have  left  the  building  in  which 
they  were  insured  they  are  no  longer  under  the  protection  of 
the  policy.  Such  instances  were  frequent  at  the  Chicago  fire, 
A.  D.  1871,  and  were  all  allowed. 

1683.  An  exceptional  case  occurred  within  the  experi- 
ence of  the  author,  where  goods  were  removed  from  a  buramg 
building  to  a  room  some  two  squares  distant,  \vhere  they  were 
again  in  peril,  and  removed  from  a  subsequent  fire — two  days 
after  the  first  removal,  and  before  they  could  be  arranged  for 
adjustment  of  the  first  loss :  the  loss  was  quite  heavy  by  theft 
during  the  second  removal.  In  this  case,  the  second  fire  being 
altogether  disconnected  from  the  first,  the  underwriters  were 
not  liable,  and  the  adjustment  became  a  matter  of  compromise. 

1084.  Existing  circumstances  must  determine  the  neces- 
sity for  removal;  the  danger  may  be  so  inmiinent  and  imme- 
diate that  a  failure  to  remove  would  be  tantamount  to  g*^ 
neglect  upon  the  part  of  the  insured. 

Held  :  •'  Where  the  insured  had  been  apprised  of  th«  fire  io  time  to  re- 
move the  gocid**  before  the  tire  could  reach  them,  and  they,  as  rea«on»We 
and  prudent  men.  knew  that  they  could  make  such  removal,  but  in8te»<i  of 
attempting  it,  had  supinely  HtiHxl  by,  and  had  seen  the  goods  consumed,  ^o 
court  or  jury  would  charge  ihe  company  with  the  loss,  unless  covered  oy 
some  rule  which  ihey  weie  inexorably  compelled  to  follow." 

1683.  Property  must  be  removed,  and  guarded  ^^'^ 
reasonable  prudence  and  care.  It  may  be  so  carelessly  ^ 
moved,  and  so  wantonly  and  unnecessarily  exposed  after  re- 
moval, as  to  relieve  the  insurers  from  liability.     (It575«) 

16116.  Expenses  op  removal :  "Asa general  principle,  nnderw^i^^ 
are  liable  tor  such  expenses,  reasonably  and  expediently  incurred,  tf  .^  '^ 
directly  occasioned  by  the  peril  insured  against ;  and  when  the  poiiO  ^. 
silent  upon  this  point,  the  insured  can  claim  of  the  insarers  repajm^'^-^  ^ 
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an  J  expense  which,  in  the  exercise  of  a  soand  discretion  as  a  prudent  man, 
he  may  hav^e  incurred  in  the  removal  or  protection  of  insured  goods  upon 
tlie  emergency  of  fire/'    (108  !•) 

But,  when  neither  the  goods  covered  by  the  policy,  nor 
the  building  containing  them,  were  touched  by  the  fire,  but 
the  goods  were  damaged  by  removal^  under  the  reasonable  ap- 
prehension that  they  would  be  reached  by  the  flames : — 

Held,  in  Pennsylvania :  "That  the  injury  sustained  by  the  insured  in 
the  removal  of  the  goods  was  not  a  loss  within  the  terms  of  the  policy." 

In  Illinois,  on  the  other  hand,  it  has  been  held  that  the 
policy  is  liable  imder  the  circumstances  above  cited.     ( 1 684.) 

The  liability  of  the  insurers  in  any  case  will  depend  meas- 
urably upon  the  imminency  of  the  peril,  and  the  reasonable- 
ness and  expediency  of  the  steps  taken  in  the  emergency. 

1687.  Insurance  against  fire  was  taken  upon  a  stock  of 
jewelry  and  cutlery  in  a  store ;  a  fire  happening  in  the  vicinity, 
the  insured,  with  the  approbation  of  the  insurers,  procured 
blankets,  and  having  saturated  them  with  water,  spread  them 
on  the  outside  of  the  store,  whereby  the  building  and  contents 
were  preserved,  but  the  blankets  were  rendered  worthless  : — 

Held  :  "  That  this  loss  was  not  covered  by  the  policy,  but  that  it  was 
a  subject  of  general  average,  to  which  th<^  insurer  and  insured  should  con- 
tribute in  proportion  to  the  amount  which  they  respectively  had  at  risk  in 
the  store  and  its  contents."  Huld,  also :  "  That  buildings  in  the  neighbor- 
hood which  would  have  been  endangered  if  the  store  had  taken  fire,  and 
apon  some  of  which  the  underwriters  had  outstanding  policies,  were  too  re- 
motely affected  to  be  liable  to  contribute." 

1688.  Expenses  in  extinguish£NG  fiues  :  In  this 
country  these  expenses  are  borne  by  the  insured.  In  England 
they  are  provided  for  by  stipulations  of  the  policy;  and  when 
thus  stipulated  for^  they  form  an  additional  liability  to  the  sum 
insured,  and  are  borne  by  the  insured  pro  rata  with  the  interest 
of  the  company.  So,  also,  under  the  French  and  German 
policies. 

1689.  S4LVAGE  expenses  :  Expenses  incurred  in  saving 
Property  at  and  during  fires,  fall  primarily  upon  the  salvage 
in  marine  insurance  ;  but  in  fire  insurance  they  become  a  por- 
tion of  the  loss,  and  are  borne  by  the  insurers  within  the  amount 
of  the  policy  ( 1 68 1 ).     All  expenses  for  the  care  of  ^^  salvage  " 

^^fter  a  fire,  fall  upon  the  owner.     (17'79,) 
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MEASUEE  OF  DAMAGE. 

1690.  Condition  of  the  policy. —**  The  cash  yalae  of  property  de- 
Btroyed  or  damaged  by  fire  shall  in  no  case  exceed  what  would  be  the  cost  to 
the  assared,  at  the  time  of  the  fire,  of  replacing  the  same;  and  in  case  of 
the  depreciation  of  such  property,  from  use  or  otherwise,  a  Bui  table  deduc- 
tion from  the  cash  cost  of  replacing  shall  be  made,  to  ascertain  the  actual 
cash  value.'' 

1691.  Damage  in  insurance  is  classed  as  tictualy  aud 
constructive  or  consequential.  * 

1693.  Actual  damage  is  that  which  arises  directly  from 
the  fire  and  its  immediate  consequences ;  it  must  be  deter- 
mined without  reference  to  extraneous  circumstances.  By 
the  conditions  of  all  fire  policies  the  cash  value  of  the  property 
destroyed  at  the  time  of  the  fire  is  the  true  criterion  for  esti- 
mating the  measure  of  damage. 

VALUE. 

1693.  Value  may  be  defined  as  of  two  classes,  namely: 
value  in  ttse,  or  the  utility  of  an  object  for  use,  and  value  in 
exchamjCj  or  the  worth  of  an  object  in  purchasing  other  goods. 
Adjustment  values  always  have  this  latter  signification. 

Value  differs  from  pricey  the  latter  is  applicable  to  objects 
having  animal  life ;  the  former  to  such  as  never  had  life. 

As  a  general  rule,  the  market  value  of  any  article  covered 
by  a  fire  policy  is  what  it  could  be  sold  for ;  and  since  its 
value  must  be  proven,  it  does  not  appear  what  other  t'a/t<« 
than  this  could  be  shown.  But  when  the  policy  specifies  a 
certain  measure  of  damageSy  to  be  paid  in  case  of  loss,  as  m 
valued  policies,  it  is  binding  and  conclusive. 

Market  value  is  adopted  as  the  rule  because  it  exactly 
represents  the  amount  of  injury  suffered,  by  furnishing  the 
value  in  exchange  for  which  the  damage  or  loss  can  be  re- 
paired or  replaced. 

1694.  Cost  is  not  always  "value."  Property  may  "^ 
actually  ivorth  much  less  or  more  than  it  cost.  Present  vai^ 
is  the  figure  sought. 
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"  If  goods  have  risen  in  valae,  the  payment  of  the  cost  price  would  be 
no  indemnity,  while  if  the  vcUtie  of  the  goodd  had  depreciated  in  the  market, 
or  if  they  have  been  on  hand  for  a  length  of  time,  shop-worn,  or  oat  of 
fashion,  the  original  eati  would  be  no  criterion  of  present  mLue,  In  the 
event  of  a  fall  in  the  produce  market,  such  a  rule  as  cast^  without  reference 
to  preeent  value,  might  be  a  serious  temptation  to  arson." 

1 695.  For  manufactured  ooods,  in  hands  of  the  manti- 
facturerj  the  cost  of  production  at  the  time  of  the  fire,  exclu- 
sive of  profits,  the  value  of  the  raw  material  with  the  addition 
of  the  cost  of  converting  into  the  manufactured  articles,  with- 
out any  addition  for  interest  on  capital  employed,  either  in 
plant  or  machinery,  is  the  cost  of  production. 

1606.  For  MANUFACTURE!)  GOODS  in  hands  of  dealers j 
the  actual  cash  value  'of  such  property  in  the  market,  at  the 
time  of  the  fire,  as  affected  by  depreciation  for  changes  of 
fashion,  shop-worn  stock,  or  other  cause,  is  the  measure  of 
damage. 

1697.  For  imported  goods,  burned  in  the  public  stores 
of  the  custom-house,  although  duties  may  not  have  been  paid 
thereon  or  secured,  the  market  value  is  the  measure  of  damage. 

Government  has  frequently  refunded  the  duties  paid  by 
importers,  or  canceled  bonds  given  to  secure  duties  upon 
goods  burned  while  in  the  custom-house,  or  in  public  stores  in 
l>ond.  In  such  cases  the  underwriters  become  subrogated  to 
all  such  claims  for  duties  refunded.  But  as  the  law  now 
stands,  the  Secretary  of  the  Treasury  has  no  authority  to  re- 
fund taxes  once  paid.  Allowances,  discounts,  and  drawbacks 
wX  the  custom-house,  are  frequently  of  considerable  amounts — 
they  should  be  accounted  for  in  tb^  value  of  the  goods. 

1 698.  Consignments  from  ahroad:  Invoice  prices  may 
xiot  be  a  criterion  of  present  valms.  What  were  the  last 
instructions  from  consignors  T  What  is  the  value  of  similar 
^oods  in  the  market  T 

.  1699.  Goods  on  commission,  or  held  in  trusty  are  not 
oovered,  unless  specifically  named ;  and,  in  case  of  loss  or 
^Amage  by  fire,  under  insurance,  are  to  be  estimated  at  market 
valuer  for  similar  goods. 
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1 700.  Goods  sold  but  not  deliveredj  or  sold  and  not  re- 
movedj  when  covered  specificallj  bj  the  policy,  are  to  be  esti* 
mated  at  market  values  at  the  time  of  the  loss,  no  allowance 
being  made  for  profit  upon  the  sale.     (717«) 

*'  Vendors  having  sold,  cease  to  be  specnlaton,  and  in  case  ci  \<m, 
under  this  clause,  sometimes  contend  for  the  9aU  price  of  the  goods,  without 
reference  to  pre9ent  values,  more  or  less.  To  concede  this  would  have  the 
effect  to  place  the  underwriters,  in  the  event  of  loes  or  damage  to  the 
prropertj,  in  the  position  of  purchasers  in  the  place  of  the  original  vendois; 
thus  depriving  them  of  the  benefit  of  the  condition  of  their  policj,  giving 
the  option  uf  replacing  the  property,  should  it  be  to  their  interest  so  to  do 
in  case  of  a  falling  market,  which  might  otherwise  throw  the  onus  of  a 
losing  speculation  upon  the  insurers ;  and  the  depreciation  might  be  to 
marked  as  to  affect  the  solvency  of  the  vendors,  and  thus  prove  a  temptitios 
to  a  voluntary  burning  of  the  property."    (Md^«) 

1701.   For  GOODS  IN   BONDED  WAREHOUSES,  COtton  VOrt- 

houses  and  presseSj  grain  elevators  and  grain  or  storage  ware- 
Iwuses,  the  warehouseman's  book  is  the  test  of  ownership; 
and  his  receipt  (when  honest)  is  the  best  evidence  to  sub- 
stantiate a  claim  ;  such  receipts  have  been  found  to  be  entirelj 
fictitious,  especially  in  grain  elevators.     (1S88.) 

1703.  A  receipt  given  bj  a  warehouseman  for  grain 
received  in  store,  is  the  contract  of  the  parties ;  and  parol 
evidence  is  not  admissible  to  vary  its  terms. 

When  a  warehouseman  refuses  to  deliver  grain  placed  in 
store,  on  demand  according  to  his  contract,  the  measw^  df 
damage  is  the  value  of  the  grain  at  the  time  it  should  hare 
been  delivered. 

"  Where  the  owner  of  grain  deposited  the  same  in  a  warehouse,  Ukiof 
an  ordinary  warehouse  receipt  therefor,  which  did  not  explicitly  state  tlM 
character  of  the  transaction — whether  as  a  sale  or  a  mere  bailmeot—it  i* 
competent  to  show  that,  according  to  usage  in  such  cases,  warehoasemeB 
do  not  keep  the  identical  grain  deposited,  but  ship  and  sell  it  withoat  le- 
gard  to  the  identity  of  the  grain  depositeii  by  any  particular  pennon,  ab^ 
that  depositors  at  a  warehouse  do  not  expect  to  take  their  grain  awaf,  but 
to  get  their  money  at  the  market  price  on  the  day  they  demand  it--^ 
this,  as  tending  to  give  character  to  the  transaction  as  a  sale  rather  than  s 
bailment." 

1703.  Auction  stocks,  ^^  dollar  storeSy^^  patcnbrokers, 
branch  stores,  and  other  similar  irregular  stocks,  generally 
have  no  fixed  values.  They  should  have  close  scrutiny,  being 
in  almost  every  instance  damaged,  imperfect,  or  refuse  goods, 
purchased  at  low  figures. 
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1 704.  There  is  no  indemnity  for  loss  on  undamaged  goods. 
Fire  underwriters  are  not  liable  for  loss  owing  to  the  assort^ 
ment  being  broken;  so  if,  out  of  whole  packages  or  bales  of 
goods,  onlj  a  few  articles  are  damaged,  the  insured  will  not 
be  entitled  to  have  the  sound  and  damaged  goods  sold  together 
in  consequence. 

1709.  Nor  is  it  customary  in  fire  insurance  to  except 
any  class  of  articles  from  the  benefit  of  indemnity  for  a  partial 
loss,  which  would  not  be  proper  subjects  for  indemnity  from  a 
total  loss  ;  though  in  marine  insurance  there  is  such  a  practice, 
whereby  frivolous  claims  and  complicated  adjustments  for 
breakage  and  spoiling  of  certain  goods  are  avoided. 

1706.  In  fire  policies  of  the  earlier  companies  it  was 
customary  to  provide  generally  that  there  should  be  no  liability 
unless  the  loss  exceeded  three  percent. — the  "particular  aver- 
age'^ condition  of  the  marine  policy  (3)  ;  but  the  stipulation 
is  not  used  in  modem  fire  policies. 

1707.  Salks  AT  auction:  When  goods  are  so  much 
damaged  as  not  to  be  salable  in  the  ordinary  mode,  a  fair 
sale  at  auction  may  be  made  by  the  insured^  after  reasonable 
notice  to  the  underwriters,  or  with  their  knowledge,  and  the 
price  at  which  it  is  sold  is  a  proper  criterion  by  which  to 
estimate  the  damage  to  the  insured.  But,  if  sold*  without 
the  knowledge  of,  or  notice  to  the  underwriters,  such  price  is 
not  sufficient  evidefice  of  the  value  of  the  goods  in  their  damaged 
condition. 

Underwriters  sometimes  take  the  damaged  goods,  by  agree- 
ment with  the  insured,  and  dispose  of  them  at  auction  for 
cash  "for  account  of  whom  it  may  concern,"  as  the  most 
ready  and  equitable  means  of  arriving  at  the  present  values 
of  the  same.  But  sound  goods  are  never  thus  taken,  as  the 
underwriter  has  no  interest  in  them  beyond  their  ascertained 
value  in  the  adjustment. 

1708.  In  case  of  sales  of  damaged  goods  at  auction,  the 
adjustment  is  made  upon  the  gross  sales,  less  the  expenses  of 
such  sale. 
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1709.  Or,  the  insurers    sometimes  take   the  damaged 
property  at  costj  or  market  valtiCj  as  soundj  for  their  own  ben- 
efit, paying  the  insured  as  for  a  total  loss  upon  such  property, 
when  the  measure   of  damage  cannot  be  otherwise  satisfac- 
torily ascertained  or  agreed  upon  and  the  amount  at  stake  is 
large.     In  this  case,  the  policy  should  be  taken  up  and  can- 
celed to  the  amount  of  the  property  thus  taken,  without  refer- 
ence to  the  actual  loss  sustained  by  the  underwriters  after 
the  disposal  of  the  property  thus  taken.    For,  should  it  event- 
ually, upon  a  rise  in  the  market,   bring  more  money  than 
they  paid  to  the  insured,  they  will  be  entitled  to  the  whole 
sum  as  purchasers  of  the  goods,  as  it  is  a  part  of  the  general 
law  that  where  a  vendor  has  parted  with  goods  at  a  price,  he 
has  lost  all  title  to  accretions  arising  out  of  such  goods. 

1710.  Machinery:  The  insured  is  entitled  to  recover 
only  the  acttuil  damage  to  machinery,  which  may  be  approx- 
imately ascertained  by  estimating  the  cost  of  fitting  up  new 
machinery  of  a  similar  description,  and  deducting  therefrom 
the  diflference  in  value  between  the  old  machinery,  before  the 
fire,  and  the  new  when  fitted  up. 

"proper  vice.'' 

1711.  Fault  is  presumed  to  proceed  from  the  thing  itself, 
when  it  is  of  a  nature  to  spoil  or  perish.  "Thus  deterio- 
rat  ions  J  diminutions,  and  los-^es  that  happen  through  the  ^prcpff 
vicc^  of  the  thing,  shall  not  fall  upon  the  insurer.'' 

1719.  Phjfsieal  eorruptioHy  that  corrodes^  spoils j  and  dc* 
strotjs  merchandise  ;  moldingj  spotting j  dampness^  discdoraiio^^ 
etc.,  unless  resulting  from  the  peril  insured  against ;  detdJI^ 
deteriorationj  heating,  spoilingj  perishingj  etc.,  as  of  fruitfirand 
other  like  perishable  articles ;  evaporationyfennefUatian,  shrink- 
age, souring,  etc.j  as  of  wine  or  beer,  are  not  at  the  risk  of 
the  underwriters. 

1713.  Breakage  and  leakage  are  not  to  be  paid  for  bj 
the  insurer  unless  caused  directly  by  the  peril  insured  against. 
Claims  made  for  such  damage  should  be  closely  scrutinixed 
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before  being  aUowed;  especially  in  case  of  leaJcagCy  whicb 
has  been  a  contested  point  ev^er  since  insurance  has  been 
practiced.     VcUifiy  in  his  Commentary,  says  : — 

*'  The  natural  and  ordinary  leakage  with  respect  to  voyages  from  Amer- 
ica, and  others  of  a  long  course,  is  fixed  for  brandies,  wines,  cordials,  and 
other  iiqiiors,  ails,  etc,  at  tioelve  to  fifteen  per  cent.  For  raw  sugars,  thirteen  • 
to  fourteen  per  cent. ;  for  indigo,  from  ten  to  tioenty  per  cent.,  and  sometimes 
more,  according  as  it  has  been  shipped  more  or  less  dry.  In  shorter  voyages, 
from  the  Mediterranean  to  Flanders,  to  Holland,  to  the  Baltic,  the  ordinary 
leakage  on  liquors  is  three  to  four  per  cent.  Anywhere  in  the  channel,  tico 
and  three  per  cent.,  where  there  is  no  agreement  in  the  policy.'' 

From  this  recognized  authority  in  such  matters,  a  very 
fair  idea  of  the  loss  by  leakage  can  be  readily  gathered  by  a 
computation  of  the  time  it  may  have  been  on  hand. 

In  the  matter  of  breakagCy  the  custom-house  allowance  is 
five  per  cent,  in  lieu  of  tale. 

1 714,  In  marine  insurance,  death  of  animals  or  slaves — 
when  the  slave  trade  was  permitted — from  sickness,  was  held 
to  be  ^^  proper  v/cf,"  and  relieved  the  insurer  ;  but  otherwise 
when  they  were  killed.  If  slaves  were  killed  or  thrown  over- 
board in  a  revolt,  or  to  relieve  the  ship  in  a  tempest,  the  loss 
became  one  of  general  average. 

1719.  WJien  property  has  no  market  valuej  as  in  cases  of 
paintings,  sculpture,  or  other  rare  articles  of  art  or  virtu,  or 
any  item  of  property  not  kept  on  hand  for  sale,  but  which 
must  be  made  to  order,  it  is  obvious  that  the  cost  of  reproduce 
tion  may  not  always  represent  the  value  of  the  indemnity,  for 
an  article  may  not  be  worth  reproduction,  as  a  piece  of  costly 
machinery,  useless,  or  constructed  upon  false  principles  ;  or  a 
patented  article  owned  by  one  not  interested  in  the  patent, 
and  who  can  not  lawftilly  use  the  article. 

1716.  In  every  case  where  the  thing  replaced  is,  because 
useless  or  otherwise,  worth  less  than  the  cost  of  replacement, 
a  deduction  should  be  made  from  such  cost,  because  the  in- 
sured, not  being  compelled  to  expend  money  for  a  duplicate, 
would  gain  an  advantage  to  which  no  principle  of  indemnity 
would  entitle  him.  It  will  be  for  the  insurer  to  show  that  the 
replaced  articles  will  be  of  less  valtte  than  the  cost. 


550  MEASUBE   OF  DAMAGE. 

In  a  policy  on  reaping-machines^  eyidence  showed  that^  on 
account  of  defective  principles,  the  machines  were  valuable 
only  as  so  much  wood  and  iron;  but  the  court  instructed  the 
jury  that  ^^  the  cost  of  construction,  and  before  it  was  tried  in 
^the  field,  would  be  the  measure  of  damage.^  Upon  appeal, 
this  ruling  was  reversed,  and  it  was —  ^ 

Held  :  Tbat  soch  instruction  was  erroneous,  and  tbat  the  measure  of  dam- 
age was  that  agreed  upon  in  the  policy,  to  wit,  *'  the  actual  ea$h  vaiwat  the 
time  of  the  Iofs  or  damage."  Wnat  it  would  coet  to  replace  the  machinef 
did  not  furnish  the  rule  for  the  damages  which  the  company  most  [«t  to 
make  good  the  loss.  Nor  was  the  fact  that  the  machines  were  constractfd 
under  a  patent  of  any  importance  ;  what  they  were  worth  at  the  time  of 
the  6re  was,  by  agreement  of  the  parties,  to  he  the  measure  of  their  taim, 
and  this  must  be  ascertained  by  testimony,  as  is  done  in  every  other  can 
where  the  value  is  not  fixed. 

1717.  Buildings  :  The  measure  of  damage  for  loss  on 
huildings  is  the  cost  of  reinstating  such  building  as  nearly 
as  possible  in  the  same  condition  as  before  the  fire,  with- 
out deduction  for  any  contingent  or  incidental  disadvantage^ 
such  as  depreciation  of  property  since  the  erection  of  the 
building^  or  from  other  causes  whereby  the  value  for  occu- 
pancy, at  the  time  of  the  loss,  might  have  been  reduced  below 
the  cost  of  reinstatement     (1839.) 

1718.  Betterments:  8\iQ\i  improvements  to  a  building 
as  render  it  better  than  mere  repairs,  and  when  speciiicalty 
insured  by  the  policy,  are  to  be  paid  for  at  the  present  value* 
(836.) 

HOUSEHOLD  FUfiNFTUBE. 

1719.  ^^  Household  furniture  ^^  includes  all  articles  m  <f^'' 
nary  use  in  the  family,  including  a  piano  in  use,  sewing-^' 
chine^  and  similar  household  implements  or  appendages  necet- 
sary  or  convenient  for  housekeeping,  including  beds,  bedding) 
and  linen,  when  not  mentioned  specifically  (1985);  tceartng 
apparel  and  family  storeSj  being  articles  of  consumption,  ^ 
not  included  in  this  term. 

1730.  ^^  Household  goods  :^^  This  term  is  much  more 
comprehensive  than  the  last,  and  embraces  everything  con- 
nected with  the  house  as  furniture,  personal  estatei  movables; 
chattels,  effects,  etc.    (1398.) 
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1 731  •  Household  fumiturej  useful  and  ornamental :  When 
the  conditions  of  the  policy  do  not  require  that  paintings^  en- 
gravingSj  and  articles  of  vertu  shall  be  specifically  insured, 
such  articles^  if  not  of  excessive  value  in  themselves^  or  dis- 
proportionate in  amount  to  the  other  furnishings  of  the  house, 
or  the  circumstances  of  the  owner,  would  in  equity  be  deemed 
to  be  covered  by  the  policy.  Articles  of  personal  adornment 
would  fwt  be  included  in  this  clause.     (1398.) 

SCHEDULED   ARTICLES. 

1 733,  When  pictures  or  other  costly  articles  of  ornamental 
furniture  are  insured  according  to  a  valued  catalogue  or  sched- 
ulcy  such  value  will  be  enforced  unless  countervailed  by  a 
condition  in  the  policy ;  as  it  might  be  contended,  if  not 
qualified,  that  such  schedule  was  of  the  nature  of  a  valued 
policy,  and  would  waive  proof  of  value  in  case  of  loss.  The 
following  form  would  obviate  this  difficulty,  viz. : — 

FOBIC  OF  BCHEDULB. 

**  As  per  8CHEDX7LB  hereto  attached,  and  made  a  part  hereof.  No  lofls 
on  any  article  therein  named  to  exceed  the  price  thereto  affixed." 

The  schedule  should  be  properly  headed  something  like  the  following, 
and  referred  to  in  the  policy. 

110.  ABTICLB.  VALUB.  AGORBOATE. 

VALUES  OF  INSUBABLE   INTERESTS. 

1 733.  A  large  amount  of  ordinary  fire  insurance  is  upon 
interests  other  than  ownership  of  the  property,  and  the  value 
of  such  qualified  interest  not  unfrequently  becomes  a  question 
of  some  difficulty  to  solve  correctly,  in  cases  of  loss  under  the 
policy.     (1«91.) 

The  following  general  principles  will  materially  aid  in  the 
solution  of  the  question,  viz. : — 

1 794.  The  value  of  a  mortgagee y  pledgee^  or  mechanic's 
lien  is  limited  to  the  amount  of  the  debt  for  which  the  lien  is 
created ;  and  in  case  of  loss,  the  underwriter  is  liable  only  for 
the  amount  of  the  debt  within  the  terms  of  the  policy. 
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1 795.  Of  mortgagor  J  pledgor j  vendor j  reversioner j  detisttj 
or  legatee  J  is  limited  to  the  value  of  the  interest  retained  in  the 
property  under  their  several  titles  at  the  time  of  the  loss. 

1 736.  Equity  of  bedemption  :  The  excess  of  v€due  over 
the  incumbrance  is  the  beneficial  interest;  where  the  owner  of 
the  equity  is  not  liable  for  the  indebtedness. 

1 737.  Of  lessee  and  lessor  :  In  lease  policies^  the  actiuJ 
value  of  the  rentj  and  not  the  sum  covered  by  the  policy,  is  the 
measure  of  damage.  A  lessee  can  only  recover  the  actual  value 
of  the  tenement  for  ^^  occupation,^^  subject  to  the  rent.  The 
question  for  the  jury  is,  "  How  much  would  a  stranger,  having 
no  engagements  or  contracts  pending,  have  given  for  the  on- 
expired  lease  when  the  fire  occurred  T "  Neither  the  lessee 
nor  lessor  has  any  interest  in  the  building  as  such.     (379.) 

1 738.  Of  leasehold :  This  class  of  interest  is  more  val- 
uable at  the  commencement  than  at  the  expiration  of  a  lease. 
The  estimate  upon  a  building  on  leasehold  property  most  be 
the  value  of  such  a  building  generally,  and  not  subject  to  anj 
such  incidental  disadvantage  as  the  liability  to  a  remoTal 
thereof  at  the  termination  of  the  lease,  especially  if  this  dis- 
advantage be  contingent.     (1 889,) 

1 739.  Of  tenant :  The  value  of  a  lease  to  a  tctiant  is  the 
amount  for  which  it  could  be  sold,  subject  to  the  payment  of 
the  rent. 

Of  tenant  for  life,  or  life  interest :  Value  is  to  be  computed 
by  the  ordinary  life-tables. 

1730.  Of  executors^  administrators^  and  trustees  gen- 
erally :  Is  to  the  full  extent  of  the  value  of  the  property,  for 
the  use  of  their  several  trusts. 

1 781  •  Of  bailees  generally,  such  as  warehousemen,  agentSf , 
factors  J  consignees,  a,ni  commission  merchants:  These  alic(HI^ 
have  an  interest  to  the  value  of  their  liens  for  advances, 
charges,  commissions,  or  interest  on  property  bailed ;  and  they 
may,  when  holding  possession,  insure  the  property  to  the  vm 
value,  in  their  own  names,  and  recover  for  loss  as  trustees  wV 
their  principals,  unless  specially  stipulated  against  in  the  policy* 
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1 733.  Of  underwriters  :  Is  limited  to  the  value  of  the 
amount  he  has  at  risk  upon  the  property  insured  under  the 
original  policj. 

1 733.  Of  the  insured :  Is  limited  to  the  sum  he  may  lose 
under  insurance  in  one  company,  although  secured  by  double 
insurance  in  a  second  company,  where  the  conditions  of  the 
policies  permit  it. 

1 734.  Of  railway  or  steamboat  companies :  Outside  of 
their  own  property,  is  limited  to  the  amount  they  may  be 
liable  for  as  damages  upon  any  particular  risk  insured  against 
by  them. 

Of  passenger  carriers  :  When  under  insurance  as  such,  is 
limited  to  their  liability  as  common  carriers  for  loss  or  damage 
to  baggage  of  passengers  in  their  charge.     (1363.) 

DAMAGES,  CONSTRUCTIVE  OR  CONSEQUENTIAL. 

Qmditian  of  the  policy, — "  AU  sach  immediate  loss  or  damage/' 

1735.  "  Although  the  maxim  that '  eatua  proxima  non  remota  apeetO' 
tar'  is  the  rule  goyeming  the  liability  of  InsurerB,  yet  in  its  application 
the  words  '  proximate  cause  *  are  not  to  be  understood  in  their  strict  and 
limited  sense,  as  meaning  only  that  cause  that  immediately  precedes  and 
directly  occasions  a  loss/ 

"  It  is  settled  now  that  insurers,  both  upon  marine  and  fire  policies,  are 
not  only  responsible  for  losses  produced  by  the  direct  action  of  a  peril  in- 
sured against,  but  losses  in  their  nature  consequential." 

There  are  two  classes  oi- constructive  losses  for  which  insur- 
ers are  held  to  be  answerable. 

1736.  First  J  Consequential:  When  the  loss,  although 
not  a  necessarj;  is  a  natural  consequence  of  the  peril  insured 
against — by  natural  meaning  an  usual  and  probable  conse- 
quence— and  such  as  it  is  reasonable  to  believe  was  in  the  con- 
templation of  the  parties  when  the  contract  was  made^  such 
a«  damage  hj  water  in  extinguishing  a  fire  ;  willful  or  careless 
destruction  of  property  by  firemen  or  others  at  the  fire  ;  fall- 
^tig  of  floors  or  walls ;  tearing  down  buildings  to  prevent  the 
spreading  of  fires,  etc.;  etc.     (1663,) 
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1 737.  Or;  when  the  property  insured  is  extricated  firomthe 
peril  bj  which  it  must  have  been  destroyed  by  means  not  antici- 
pated by  the  parties,  but  by  which  it  is  taken  firom,  and  never 
again  restored  to  the  possession  of  the  insured,  as  (heft  at  and 
after  the  fire.  This  contingency  is  now  nsoally  provided  for 
in  the  stipulation  of  the  policy.     (1536.) 

1 738.  Secondj  Constructive  :  Insurers  are  not  liable  for 
constructive  damages,  such  as  loss  of  time,  or  of  profits  from 
derangement  of  business  consequent  upon  the  fire.  These  are 
too  indefinite  and  intangible  in  their  nature  to  be  made  sub- 
jects of  legitimate  insurance. 

1 739.  The  general  principle  that  underwriters  are  bound 
to  adjust  a  loss  upon  the  basis  of  replacing  the  insured,  as  near 
as  inay  be,  in  the  situation  he  was  in  before  the  fire,  has  never 
been  understood  to  extend  to  the  profits  or  fruits  which  the 
latter  was  drawing,  or  might  have  drawn,  from  the  thing  insured. 

Hkld  :  That  the  insured  cannot  recover  for  loss  occasioned  by  the  is- 
termption  or  destraction  of  business  carried  on  in  a  building  burned  under 
insurance  ;  nor  for  anj  gains  or  profits  which  were  morally  certain  to  innie 
to  him  if  it  had  remained  uninjured ;  nor  for  W8«es  of  senrants  which  ifl* 
sured  had  to  pay,  though,  in  consequence  of  the  nre,  he  could  not  emploj 
them.  The  only  loss  or  damage  insured  against  are  those  happening  by 
fire ;  and,  if  the  underwriter  neglects  to  repair  or  make  good  the  asnw  to 
the  insured,  the  only  compensation  to  which  he  will  be  entitled  is  the 
actual  loss  or  damage  by  fire,  and  interest  thereon  from  the  time  it  my 
be  due.    (1650.) 
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1 740.  There  are  two  distinct  methods  in  use  by  adjusters 
for  estimating  freight  and  charges  upon  merchandise  in  the 
settlement  of  losses^  producing  a  marked  difference  in  the  final 
results.  Adjusters  are  not  entirely  harmonious  as  to  which  is 
the  more  correct  and  equitable. 

1 741  •  The/r5/  method  is  to  tqco^izq  freight  and  charges 
as  entering  into  the  cost  of  the  merchandise  throughout  the  cal- 
culation of  values,  at  some  estimated  rate  per  cent.;  varying 
according  to  the  class  of  goods  and  as  the  mode  of  transporta- 
tion may  be  more  or  less  expensive. 

EXAMPLE  1. 

Statement  of  loss  as  follows: — 

Merchandise  per  inventory  cost $45,000  00 

purchased  todate 25,000  00 

FreigM  and  charges,  four  per  cent.— $70,000  00 2,800  00 


Total  merchandise $72,800  00 

Deductions,  viz. : — 

Sales  to  date  of  fire $27,000  00 

Less  profit,  12i  per  cent. .        8,000  00— $24,000  00 

Merchandise  saved— worth 40,000  00 

$64,000  00 


Total  loss $8,800  00 

1749.  The  second  method  is  to  discard  all  estimate  of         ^ 
freight  and  charges  until  the  "amount  destroyed''  has  been 
ascertained;  when  the  proper  allowance  is  made  upon  this 
amount. 
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EXAMPLE  2. 

SUtement  of  loss  as  follows : — 

Merchandise  per  inventory,  at  cost $45,000  00 

"  porchased  to  date 25.000  00 


Total  merchandise $70,000  00 

Ded actions,  viz. : — 

Sales  to  date  of  fire $27,000  00 

LeM  profit,  12i  per  cent, 8.000  00 


Cost  of  goods  sold $24,000  00 

Merchandise  saved— worth 40,000  00 

64,000  00 


Amount  destroyed $6,000  00 

Add  freight  and  charges,  four  per  cent 240  00 


Total  loss $6,240  00 

Thus  making  a  difference  in  this  case  of  82^560  against 
the  insured. 

1 743.  The  equity  of  the  transaction  is  undoubtedly  with 
the  first  mcthodj  tor  freight  is  as  much  a  part  of  the  cost  of  mer- 
chandise as  is  the  money  paid  for  it.  A  ton  of  grindstones  at 
Berea,  O.;  would  cost  perhaps  $10,  and  to  get  them  to  St. 
Joseph;  Mo.y  would  cost  another  $10;  would  the  value  of 
grindstones  at  St.  Joseph  be  $10  or  $20  t  And  in  case  of  loss, 
upon  which  sum  would  the  value  he  predicated?  Our  oldest 
and  soundest  adjusters  recognize  the^^r^^  methjd  as  the  correct 
one. 

In  the  second  method  the  insured  is  deprived  of  the  benefit 
of  the  increased  values  as  affected  by  cost  of  freight  in  the 
various  calculations  pro  and  con^  up  to  the  final  settlement 

1744.  In  the  two  examples  cited  above^  the  "  merchan- 
dise per  inventory  "  is  supposed  to  be  at  itivoice  value.  If**' 
lowances  have  been  made  to  bring  the  merchandise  to  ^ 
values^  the  freiffht  charges  in  the  first  example  should  be  esti- 
mated on  the  purchases  only.  And  so  with  the  salvage;  " 
sound  goods;  at  cost  or  invoice  value,  then  the  freight  should  W 
added  to  correspond  with  the  present  value. 
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APPRECIATION  AND  DEPRECIATION 

IN  VALUES. 

The  basis  of  fire  adjustmeDts  is  present  vdlties^  and  it  fre- 
quently occurs  that  property  may  be  worth  more  or  less  than 
the  invoice  price,  in  which  event  the  respective  party  should 
receive  the  benefit. 

APPBECIATION   IN  VALUE. 

1 743.  When  all,  or  any  portion  of  a  stocky  may  have 
increased  in  value  subsequent  to  its  purchase,  it  will  be  suffi- 
ciently correct,  for  all  equitable  purposes,  to  add  the  average 
rate  or  amount  of  such  appreciation  to  the  sum  ^' found  to  be  on 
hand  at  the  time  of  the  fire."  The  insured  will  then  reap  the 
benefit  of  such  increase  in  value  throughout  the  subsequent 
calculations,  pro  and  con,  which  he  would  not  do  if  the  rate 
were  added  to  the  sum  of  the  ^'  ascertained  loss  "  only,  which 
could  not  well  be  in  some  cases. 


DEPBECUnON  IN  VALUES. 

1746.  The  same  general  principle  holds  good,  as  to  the 
insured,  in  the  depreciation  of  value  from  any  cause,  subsequent 
to  purchase,  as  in  appreciation.  The  ^^  amount  on  hand  at  the 
time  of  the  fire,"  as  found  at  cost  price,  is  subject  to  an  increase 
or  deduction,  to  bring  the  stock  to  present  cash  value. 

Depreciations  in  value  do  not  afiect  the  purchases,  and  are 
not  supposed  to  affect  the  inventory  of  stock  on  hand  at  any 
given  time,  as  such  inventory  should  be  taken  at  the  then  cash 
Talue  of  the  articles,  due  allowance  being  made  for  deteriora- 
tion, changes  of  fashion,  etc.,  etc.  Thus  only  the  balance  will 
le  affected.  Hence,  depreciations  legitimately  come  out  of  the 
^^  amount  on  hand  at  the  time  of  the  fire."  If  deducted  from 
the  '^  amount  of  the  ascertained  loss,"  it  gives  the  insured  the 
1)enefit  of  full  value  on  the  difference  between  the  ^^  amount  on 
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hand  at  the  time  of  the  fire/'  and  the  amount  of  the  ascer- 
tained loss;  in  all  intervening  calculations  to  which  he  is  not 
entitled. 

If  an  inventory  of  "  sound  goods  '^  saved  from  a  fire  be 
made  at  invoice  priceSy  with  charges  added,  the  same  deduc- 
tions should  be  allowed  for  the  depreciation  as  were  charged 
upon  the  ^^  amount  of  goods  on  hand  at  the  time  of  the  fire 
But;  if  taken  at  present  cash  values,  as  in  the  case  of  damaged 
goods  under  appraisal,  no  such  allowance  should  be  made. 

1 747.  The  following  example  will  illustrate  the  foregoing 
principles,  viz. : — 

Firit :  Appreciation  in  value  upon  a  specific  item  of  the  stock  since  itf 
purchase. 

Second:  Depreciation  in  value  of  items  from  a  decline  in  ma^et  price 
since  purchase. 

Third :  Depreciation  of  the  remainder  from  being  shop- worn,  old-fttsh- 
ioned,  etc.,  since  inventory. 

EZAMFLB. 

Merchandise,  per  inventory,  cath  value $45,000  00 

*'  purchased  since— cost 25,000  00 

Freight  and  charges  on  $25,000,  at  four  per  cent ...        1 ,000  00 

Total  stock $71,000  00 

Less  sales,  viz. : — 

Merchandise  todajoffire $27,000  00 

Profits,  12i  per  cent 8,000  00—24,000  00 

Cost  of  stock  on  hand  at  time  of  fire $47,000  00 

Add  advance  in  value— bbls.  flour 8,000  00 

Cost  and  appreciated  value  at  time  of  the  fire.. . .     $50,000  00 

Less  depreciation  on  sugars $1,500  00 

"       whisky 1.000  00 

general  stock — 

$30,000  at  10  per  ct.  8,000  00  -  5,500  00 

Cash  value  of  stock  at  time  of  fire $44,500  00 

In  the  foregoing  example  freight  and  charges  were  esti- 
mated only  upon  the  amount  of  purchases — saj  $25^000;  as  ^^ 
is  supposed  that  in  taking  the  inventoiy  the  cash  value  inchided 
the  freight;  of  course. 
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ESTIMATING   PROFITS. 

1748.  The  mode  of  arriving  at  profits  on  sales^  for  the 
purpose  of  correct  adjustmenty  is  ordinarily  by  estimate;  as 
few  parties  keep  their  books  of  account  in  such  a  manner 
as  to  be  able  to  indicate  the  rate  per  cent,  of  their  profits 
correctly.  The  larger  the  ratio  of  profit  allowedj  the  smaller 
wiU  he  the  amount  saved  to  the  credit  of  the  company^  and  vice 
versd. 

1 749.  The  modus  operandi  of  arriving  at  the  cost  of  mer- 
chandisC;  at  an  estimated  rate  per  cent,  of  profit j  when  only 
the  amount  sold  is  given^  is  the  same  as  used  by  bankers  in 
calculating  interest  and  discount  (1761).  The  result  can  be 
obtained  by  either  of  two  processes^  which  may  be  designated 
as  the  aliquand  and  the  aliquot  process :  the  former  is  appli- 
cable to  any  given  rate  ;  the  latter  only  to  an  aliquot^  or  even 
part  of  one  hundred. 

The  aliquand  process  will  give  the  cost  of  the  property  di- 
rect ]  the  aliquot  process  will  give  the  profits  on  the  sales. 

THE  ALIQUAND  PROCESS. 

ITftO.  Rule  :  When  the  rate  per  cent,  is  an  aliquand ^  or  uneven  part 

of  one  handled,  the  proper  divisor  will  be  foand  by  adding  100  to  the  given 

rate  per  cent.,  thos:  103  for  three  per  cent. ;  109  for  mne  per  cent. ;  115  for 

Jlftua  per  cent. ;  126  for  twenty-Hz  per  cent. ;  and  so  on  for  anj  whole 

number, 

1751.  But  when  the  rate  per  cent,  is  a  mixed  number,  as  8^,  the  divi- 
sor will  be  108'8di;  for  9i  per  cent,  it  will  be  109*50 ;  for  \2\  per  cent,  it 
ivill  be  112-50 ;  for  16|  per  cent,  it  will  be  116'66| ,  and  so  on  for  any  other 
fnixed  nombers,  requiring,  however,  the  addition  of  ciphers  to  the  gross 

Mixed  numbers,  when  aliquot  parts  of  one  hundred,  as  8^,  12i,  16|,  33^, 
.mfe  more  readilj  worked  out  by  the  aUqu(4  process. 
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The  arithmetical  rule  is  a  simple  proposition  of  the  ^^Rnle- 
of-three,"  as  follows : — 

As  the  estimated  rate  per  cent,  of  profit,  with  100  (per  cent.)  added,  if 
to  the  amount  of  the  gross  mUb,  so  is  100  (per  cent. — ^ihe  cofQ  to  the  answer. 
(Rule  VIII.,  2158.) 

BXAMPLB  Ist:  whole  jshjubkr. 

1753.  Supposed  sales,  $1,500;  estimated  profit.  15  per  cent.; 

Statement:  As  115:1,500  : :  100. 

Mnltiplj  the  second  by  the  third,  and  divide  by  the  first ;  the  result 
will  be  1,304*35 — ^the  east;  which,  dedacted  from  $1,500,  the  gross  9ale$,  will 
leave  $195.65  as  the  profits,  which  sum  is  exactly  15  per  cent,  upon  the 

Proof  :  Multiply  1,804*85,  the  east,  by  15,  the  rate  per  cent.,  cut  ofT  fot 
ciphers,  and  the  result  will  be  $105.65,  the  profit  as  found  above. 

EXAMPLE  2d:  mixed  numbeb. 

1753.  Supposed  sales,  $2,500;  estimated  profit,  9i  per  cent.; 
katement :  As.  109*50 :  2,50000 : :  100. 

Proceed  as  in  Example  1st,  and  the  result  will  be  $2,288.10,  the  eatt; 
which  deducted  from  the  eaies  gives  $216*90  as  the  prtf/Us ;  being  9i  per  oeDt. 
on  the  cost. 

Peoof,  by  same  process  as  Example  1st. 

17tS4.  The  mercantile  rule  for  estimating  an  aliqwmi 

part  is  much  shorter,  viz, : — 

The  sum  of  the  eaies,  with  twa  ciphers  added  for  a  uMe  number,  or/wr 
for  a  mixed  number,  divided  by  the  given  rate  per  cent.,  with  100  idded, 
will  give  the  cost  direct ;  which,  deducted  &om  the  gross  ealee^  will  indicite 
the  profits. 

EXAMPLE  8d  :  WHOLE  NXTMBER. 

1755.  Supposed  sales,  $1,500 :  estimated  profit,  15  per  cent. 

Divide  1,500*00  by  115  (the  figures  indicated  for  15  per  cent.) ;  the  reflolt* 
$1,804.35,  is  the  caet,  as  in  Example  1st.    Proof,  the  same. 

EXAMPLE  4th  :  mixed  NT7MBER. 

Supposed  sales,  $1,500 ;  estimated  profit,  12^  per  cent. 

Divide  1,50000*00  by  112*50  (the  figures  indicated  for  12i  percent.),  the 
result,  1,383*33,  is  the  ooH ;  this  sum  deducted  from  the  gross  taist  gi^^ 
$166.67,  as  the  profiU,  which  is  just  12i  per  cent,  (i)  of  the  cad, 

Peoof  by  same  process  as  Example  let ;  or  divide  by  8 
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THE  ALIQUOT  PROCESS. 

]  757.  Rule  :  When. the  estimated  rate  per  cent,  is  an  aliquot  or  eyen 
part  of  one  hundred,  the  proper  divisor  is  obtained  by  dividing  100  by  the 
given  rate,  and  adding  one  to  the  product ;  upon  the  same  principle  as  add- 
ing 100  in  the  aUquand  process,  thus :  at  12i  per  cent.,  8-8  (equivalent  to  100 
per  cent.)  represent  the  eo9t ;  1-8  (equivalent  to  12.50)  added  represent  the 
profit,  the  9-8  being  equivalent  to  112.50  in  the  aUquand  process. 

1758.  The  following  table  will  exhibit  the  divisor  for  any 
aliqtiot  part  of  one  hundred,  from  one  to  fifty  per  cent: — 

TABLE   OP  ALIQUOT  PERCENTAaE. 


1  being  MOO,  divide  by  101 


2  " 

1-50, 

51 

2i  " 

1-40,   " 

41 

4  " 

1-25, 

26 

5   " 

1-20. 

21 

6i  " 

1-16.   " 

17 

8i  " 

1-12,   " 

18 

10  being  1-10,  divide  by  11 

9 
7 
6 
5 
4 
8 


12i 

II 

1-8, 

16f 

fi 

1-e, 

20 

t( 

1-6, 

25 

« 

1-4. 

m 

«< 

1-8. 

50 

« 

1-a. 

« 


*( 


(• 
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PsocBflS :  Divide  the  amount  of  sales  by  the  given  figure  in  the  table 
opposite  the  estimated  rate  per  cent. ;  the  result  will  be  the  profits,  which 
deducted  from  the  sales  will  give  the  cost  of  the  goods. 


EXAMPLE  5th:  whole  IHTMBEB. 

1759*  Supposed  sales,  $1,500 ;  estimated  profit,  10  per  cent. 

Divide  1,500  by  11  (the  figures  indicated  in  the  table  for  10  per  cent.), 
tHe  result,  136.86,  is  the  profit,  which  deducted  from  1,500,  the  sales,  gives 
1,868.64  as  the  eo^. 

Proof:  Multiply  1,868.64,  the  cost,  by  10,  the  per  cent.,  cutting  off  for 
ciphers,  the  result  is  186.86,  the  profit  first  obtained.  Or  simply  divide  by 
lO,  as  10  per  cent,  is  MO  of  100. 

EXAHPLB  6th  :  MIXBD  NUICBKB. 

1760«  Supposed  sales,  $2,100 ;  estimated  profit, .16f  per  cent. 

Divide  2,100  by  7  (the  figure  indicated  in  the  Uble  for  16|  per  cent.),  the 
^'cmlt  is  800,  the  profit,  which  deducted  from  2,100,  the  tales,  gives  $1,800  as 
^^eeost, 

Proqf:  Same  as  example  5th.    Or  divide  by  6,  as  16|  is  1-6  of  100. 
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IDENTITY  OF  INSURED  PROPERTY. 

CHATTELS. 

1 761  •  The  general  principles  governing  in  such  cases  are 
''  that  the  only  identity  of  the  subject  of  the  insurance  contem- 
plated hy  a  time  policy  upon  a  stock  of  goods  in  a  store^  is  that  it 
should  be  a  stock  of  the  same  kind  of  goods  owned  by  the  in- 
sured in  that  store  ;  that  the  removal  of  one  stock  by  the  in- 
sured, and  replacing  it  by  another  of  the  same  kind,  does  not 
change  the  subject  of  insurance  within  the  meaning  of  the 
policy,"  the  insurance  being  upon  merchandise  which  was  to 
be  used  for  traffic,  and  not  as  property  to  be  kept  unchanged. 

1763.  Where  one  Margaret  Mann  had  insured  a  stock 
of  millinery  goods,  and  upon  retiring  from  business  in  favor 
of  one  Shefiman,  plaintiff,  she  had,  with  the  concurrence  of 
the  company,  assigned  her  interest  in  the  policy  to  the  plain- 
tiff. It  afterwards  appeared,  however,  that  Margaret  Mann 
had  removed  all  her  insured  stock,  and  that  the  plaintiff  had 
refurnished  the  store  with  an  entirely  new  stock  ;  and,  npon 
his  stock  having  been  destroyed  by  fire  before  the  expiration 
of  the  policy,  the  plaintiff  claimed  the  amount  of  the  policy,  and 
upon  the  refusal  of  the  defendants  to  pay  the  loss,  he  brooght 
an  action,  which  was  decided  in  favor  of  the  companies  and 
against  the  plaintiff's  claim. 

U  he  case  was  subsequently  taken  by  appeal  to  a  superior 
court,  which  reversed  the  former  decision.  The  court  pro- 
nounced itself  satisfied  upon  the  erroneous  character  of  the 
judgment  upon  the  principle  above  cited,  and  added  in  con- 
nection with  this  cabc  : — 

"  That  when  the  companj  consented  to  the  assignment  to  the  pUiB^ 
in  this  case,  it  most  bo  taken  to  have  consented  to  his  stock  of  milliDeiT 
and  fancy  goods  in  that  store  being  covered  hy  the  policv  in  the  same  mto- 
ner  and  to  the  same  extent  as  a  like  stock  of  g^oods  woafd  have  been  oof^ 
ed  if  there  had  been  no  assignment.  Under  such  a  policy  the  change  oi 
goods  is  expected,  and  even  the  entire  change,  as  in  the  present  case,  ii  ^ 
a  material  circumstance  for  the  defendant  to  know/' 
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1763.  A  policy  upon  a  stock  of  goods  which  is  being 
constantly  sold  and  replenished,  covers  as  well  the  new  pur- 
chases as  the  stock  on  hand  at  the  date  of  the  policy.  But, 
in  order  that  the  goods  subsequently  purchased  shall  become 
a  part  of  the  stock  in  trade  so  as  to  be  covered  by  the  insur- 
ance, it  is  not  enough  that  other  goods  are  purchased,  but  it 
must  appear  that  they  became  a  part  of  the  stock  from  which 
sales  were  to  be  made  as  from  the  general  stock  of  which  it 
may  be  claimed  that  the  new  purchases  became  a  part. 

1764.  When  a  trader  is  described  by  his  tradcy  and  his 
stock  in  trade  is  insured  in  general  terms,  his  policy  will  not 
cover  stock  of  another  description,  should  he,  after  the  date 
of  his  policy,  choose  to  add  another  trade  to  his  business. 
(1369.) 

Held  :  That  in  the  following  section  of  the  policy,  viz ,  "  That  if  the 
inBored  shall  have,  or  shall  hereafter  make,  any  other  iT^AXLTwice  an  the  prop- 
erty Jiereby  injured,  this  policy  shall  be  void/'  etc.,  the  meaning  of  the 
words,  *'  property  Jusrehy  insured  "  is,  property  of  the  same  description  stored 
in  the  same  premises  described  in  the  policy,  and  not  the  same  identical 
property. 

The  question  as  to  the  identity  of  goods  insured  by  one 
policy  with  those  insured  by  another  policy,  is  held,  in  South 
Carolina,  to  be  for  the  jury. 

TENANTS  IN   COMMON. 

1765.  In  a  recent  English  case,  action  was  brought  by 
the  consignees  of  certain  bales  of  cotton  against  the  under- 
writers for  a  total  loss.  The  ship,  laden  with  cotton  for  various 
consignees,  was  wrecked  on  the  voyage,  and  a  part  of  the  cot- 
ton was  lost.  The  rest  was  transhipped,  and  arrived  more  or 
less  damaged.  On  a  large  number  of  bales  the  marks  had  be- 
come so  obliterated,  that  it  was  impossible  to  say  that  any 
particular  bale  belonged  to  any  particular  consignee.  The 
underwriters  treated  the  cotton  which  arrived  as  a  partial  loss 
only ;  while  the  consignees  contended  that,  as  the  shipowner 
could  not  deliver  to  him  the  identical  bales  which  he  had  in- 
sured, and  as  he  was  prevented  from  so  doing  by  the  peril  of 
the  sea,  it  was  a  totul  loss. 
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The  court  held  that  where  the  mixture  is  accidental,  the 
owners  become  tenants  in  common  in  proportion  to  their  re- 
spective interests,  and  consequently  that  the  consignees  of  the 
bales  of  cotton  on  which  the  marks  had  become  obliterated, 
could  not  set  up  a  total  loss,  Thej  must  recover  insurance 
as  such  owners  or  tenants  in  common, 

1766.  At  the  burning  of  a  warehouse  in  London,  in 
which  3,636  bales  of  wool,  valued  at  ^70,339,  were  stored, 
some  of  which  was  insured  and  some  not,  and  for  which  there 
were  seventy-three  claimants,  either  as  owners,  factors,  or 
agents.  After  the  fire  some  731  bales  were  identified  by  the 
owners,  by  the  marks,  and  removed :  the  balance  of  the  sal- 
vage was  by  common  consent  sold,  and  the  proceeds  divided 
pro  rata  among  the  claimants,  whether  insured  or  not,  as 
tenants  in  cofnmon. 

BUILDINGS. 

1767.  As  the  insured  may,  under  certain  contingencies, 
incur  additional  risks  by  alterations  and  additions  to  a  build- 
ing under  insurance,  it  might  occur  that  identity  might  not  be 
destroyed,  yet  the  quality,  condition,  and  incidents  of  the  build- 
ing might  be  so  changed  as  to  increase  tenfold  the  chances  of 
loss,  which,  upon  a  just  calculation,  might  reasonably  be  ex- 
pected to  fall  upon  the  underwriters.     (1111.) 

In  deciding  upon  the  effect  of  any  alteration  in  the  prem- 
ises, whereby  the  description  may  be  rendered  incorrect, 
it  is  material  to  consider,  not  only  whether  the  description 
amounts  to  a  warranty,  but  also  the  effect  of  the  stipulations 
of  the  policy  as  to  alterations. 


MISCONDUCT. 


176S.  CondUkm  of  the  policy. — "  Nor  in  consequence  of  any  neglect  or 
deviation  from  the  laws  or  regulations  of  police,  where  such  exist." 

Misconduct^  jas  applied  to  insurance  contracts,  means 
a  transgression  of  some  established  and  definite  rule  of  action, 
where  no  discretion  is  left,  except  that  which  necessity  may 
demand. 

1769.  Carelessness^  negligences  and  unshillfulness,  are 
transgressions  of  some  established  but  indefinite  rule  of  action, 
where  some  discredon  is  necessarily  left  to  the  actor.         ,. 

Questions  of  miscondiict  are  questions  of  law,  and  are  for 
the  courts. 

Questions  of  care,  diligence j  and  skill  are  questions  of  fact, 
to  be  decided  by  a  juryj  except  where  the  law  defines  the 
very  act  to  be  done  under  given  circumstances ;  in  such  cases 
the  jury  have  only  to  decide  whether  the  acts  required  or  for- 
bidden by  the  law  have  been  done. 

Though  a  policy  of  insurance  may  protect  against  losses 
through  mere  negligence  and  carelessness^  yet  it  will  not  protect 
against  the  misconduct  of  the  insured.  And;  if  a  loss  result 
therefrom^  the  owner  of  the  property  insured  must  bear  the 
loss. 

When  the  insured,  the  master  of  a  river  steamboat, 
caused  a  barrel  of  turpentine  to  be  brought  from  the  hold  to 
the  furnace,  and  used  it  to  increase  the  head  of  steam,  where- 
by the  vessel  was  set  on  fire  and  destroyed,  he  could  not 
recover  the  insurance  ;  for  under  an  act  of  Congress,  turpen- 
tme  must  be  secured  upon  steamboats  in  metallic  safes,  or  in 
apartments  lined  with  metal,  at  a  secure  distance  from  any 
fire,  and;  therefore,  in  using  the  turpentine  the  master  violated 
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a  clear  and  definite  rule  of  duty,  which  would  subject  him  to 
whatever  loss  resulted  therefrom. 

When  the  proximate  cause  of  the  loss  is  one  of  the  perils 
insured  against,  as  fire^  in  a  policy  against  fire,  altnough  the 
remote  cause  was  the  negligence  or  mismanagemeni  of  the 
insured,  his  agents  or  servants,  the  underwriters  are  liable,  if 
there  be  no  fraudulent  design. 

NEGLIGENCE. 

1770.  It  being  one  of  the  primary  objects  of  insurance 
against  fire  to  protect  the  owner  of  the  property  from  the 
carelessness  of  servants  and  agents,  it  is  obvious  that  los^^ 
occurring  from  mere  fault  or  negligencCj  even  of  himself,  not 
amounting  to  fraud  or  design,  are  within  the  policy,  and  recov- 
erable from  the  insurer. 

Negligence  of  the  insured  may  be  so  gross  and  culpable, 
that  the  law  will  presume  fraud,  and  the  insurer  will  be  dis- 
charged, though  there  be  no  positive  proof  of  an  actual  design 
on  the  part  of  the  insured  to  bum  the  property. 

"Wherever  the  acts  done,  or  neglected  to  be  done,  are  of 
such  character  as  tend  to  show  design  or  fraud;  they  are  clearly 
adni  s'ble  in  the  defense  to  an  action  on  the  policy.     (738.) 

There  is  no  remedy  under  the  law,  at  present,  for  carekss- 
>i€ss;  but  gross  negligence  on  the  part  of  a  party  to  whom 
money  was  payable  in  case  of  loss,  is  presumptive  of  fraud ; 
and,  if  established  by  strong  proof,  would  prevent  recovery 
under  the  policy. 

The  Supreme  Court  of  Massachusetts  are  of  opinion  that 
the  underwriters  are,  at  least,  not  liable  for  loss  by  fire  occa- 
sioned by  the  extreme  J  recklesSy  and  ifiexcusahle  negligence  of  Ae 
insured,  the  consequence  of  which  would  have  been  palpably 
obvious  to  him. 

When  gross  negligence  is  charged  as  a  defense,  the  burden 
of  proof  is  upon  the  underwriters,  and  should  be  of  the  most 
positive  character  as  to  the  negligence.     (1679.) 


THEFT. 

1771.  CondiUon  of  the  poUcy. — ^"Nor  for  loss  by  theft  at  or  after  a 
fire." 

The  stipulation  ignoring  liability  for  theft  is  not  found  as  a 
condition  of  the  policy  earlier  than  about  A.  D.  1860. 

1 779.  The  getieral  principles  of  the  law  of  theft  at  and 
after  a  fire  are  as  follows  : — 

"  That  loss  by  plunder  of  goods  removed  away  from  a  fire,  and  so  put 
oat  of  the  control  of  the  insured,  is  treated  in  common  practice  as  directly 
inddentai  or  coMequent  to  the  fire,  and  covered  by  the  policy.  (1663-1737.) 

The  following  are  some  of  the  rulings  of  the  courts  in  the 
matter  of  theft  at  and  after  fires,  viz. : — 

1773.  Insurers  are  liable  for  loss  of  goods  stolen  during 
the  fire,  there  being  no  exceptions  in  the  policy  against  theft. 
(1737.) 

1774.  The  liability  of  insurers  for  loss  by  theft  {there 
bei^ig  no  exceptions  of  losses  by  theft  in  the  policy)  is  not  re- 
stricted to  the  precise  period  when  the  fire  was  extinguished ; 
the  precise  time  when  the  theft  occurs  is  not  important,  if  it  be 
occasioned  directly  by  the  fire. 

177tS«  Insurers  are  liable  for  loss  by  tlieft  consequent 
upon  the  careful  removal  of  insured  goods  by  the  insurance 
watch,  from  a  burning  building  wherein  they  must  have  other- 
wise been  burned,  it  being  "  a  loss  or  damage  by  fire.'^ 

1776.  Where  the  policy  made  it  the  duty  of  the  insured 
«'  to  use  his  best  endeavors  for  saving  and  preserving  the 
property  ^^ — 

Hbld  :  That  goods  lost  or  stolen  in  the  coarse  of  removal  (in  accordance 
with  the  provisions  of  the  policy)  from  a  building  actually  on  fire,  was  a 
loia  within  the  terms  of  the  policy.    (1737«) 

1777.  It  will  be  observed,  in  these  last  two  decbions, 
that  no  mention  is  made  of  any  exceptions  against  losses  by 
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theft  being  among  the  conditions  of  the  policies.  On  the 
other  hand;  where  a  policy  provided  against  liability  for  loss 
by  thefly  and  also  required  the  insured  to  ^^  use  all  diligence  in 
removal  and  preservation  of  the  property^''  under  penalty  of 
voiding  the  policy^  in  case  of  failure  so  to  do— 

Hbld  :  "  That  the  clause  protecting  the  insureis  against  loss  bj  £^/t, 
was  independent  of  the  one  following,  and  the  insoied  coold  not  recoTer 
for  lose  by  tJitft^  although  occasioned  hy  the  removal  of  the  goods  in  com- 
pliance with  such  last  clause." 

1778.  The  following  condition  is  found  in  some  policies, 
viz. : — 

"  If  claim  be  made  for  loss  of  property  iMen  at  a  fire,  the  statement  of 
such  loss  shall  in  all  cases  contain  a  specific  description  and  valnationof 
each  article  gtden,  accompanied  by  the  affidavit  of  the  claimant  or  claimants, 
that  the  property  so  identified  was  stolen  at  the  time,  and  in  conseqnenee 
of  such  fire ;  nor  shall  the  company  be  liable  for  any  loss  for  property  i<#Iai, 
except  such  as  shall  be  so  identified,  valued,  and  verified." 

It  would  be  difficulty  many  times^  to  tell  what  portion  of 
the  missing  property  was  stolen  and  what  burned^  under  the 
above  stipulation. 


SALVAGE. 

1779.  Salvage  is  that  portion,  either  large  or  small,  of 
the  subject  of  insurance  which  maj  be  saved  from  or  remain 
after  the  fire,  in  a  sound  or  damaged  condition.    (478-9.) 

As  there  is  no  transfer  of  the  salvage  property  to  the  in- 
surers as  in  ahandonment  in  marine  insurance,  except  bj 
agreement,  it  remains  the  property  of  the  insured,  and  after 
appraisement  and  inventory  is  estimated  at  its  value  as  sound 
in  diminution  of  the  amount  of  loss.     (1817.) 

1780.  In  mortgage  insurance  under  the  operation  of 
the  subrogation  clause,  the  salvage  reverts  to  the  insurers. 
(1871.) 

Under  the  English  average  policy^  the  salvage  is  divided 
pro  rata  between  the  insurers  and  the  insured,  a  practice  not 
recognized  in  this  country.     (1689.) 

In  a  marine  policy  the  salvage  is  considered  the  property 
of  the  imderwriters. 

In  cases  of  total  loss — under  full  insurance — the  salvage       \ 
reverts  to  the  underwriters  upon  payment  of  a  total  loss. 

In  case  of  a  partial  loss,  the  salvage  belongs  to  the  in- 
sured. 

1781.  The  term  salvage  is  also  frequently  used  in  refer-       I 
ence  to  the  difference  between  the  amount  of  the  policy  and 
the  amount  paid  for  the  loss. 

1789.  In  estimating  rates  of  premium  upon  the  various 
classes  of  hazards,  especial  reference  is  always  made  to  the 
greater  or  less  chances  for  salvage  upon  the  articles  covered 
in  case  of  loss  (ltS33).  And  in  the  settlement  of  loss  claims 
attention  should  be  paid  to  the  proper  preservation  and  care 
of  the  salvage f  in  the  interest  of  the  insurers.     (ltS96.) 
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1783.  Condition  of  ths  poUey, — "  When  personal  propertj  Ib  damaged, 
the  assured  shall  forthwith  cause  it  to  be  put  in  order,  assorting  and 
arranging  the  various  articles  according  to  their  kinds,  separating  the  dam- 
aged from  the  undamaged,  and  shall  cause  an  inventorj  to  be  made,  and 
furnished  to  the  company,  of  the  whole,  naming  the  quantity,  quality,  and 
cost  of  each  article." 

1784.  In  case  of  loss  on  stocks  of  goods  by  fire,  where 
the  amount  of  damage  claimed  may  render  a  formal  appraise- 
ment necessary  or  desirable,  the  stock  should  be  put  in  as 
good  order  and  condition  as  possible  by  (he  claimant ;  or,  in 
case  of  his  refusal  or  neglect,  by  the  local  agent,  or  some 
competent  person  employed  by  him  {acting  for  atid  on  account 
of  whom  it  may  concern),  without  unnecessary  delay,  by  hand- 
ling,   spreading,    drying,    re- folding   and   re-arranging;   for 
which  purpose  such  local  agent  or  adjuster  is  entitled  to  free 
access  to  any  property  covered  by  policies  of  any  companies 
he  may  represent,  under  which  claims  for  loss  or  damage  maj 
have  been  made.     Should  the  claimant  object  to,  or  in  any 
way  obstruct  the  access  of  the  agent  to  such  property,  for 
such  declared  purpose,  he  will  do  so  at  his  own  peril.    The 
agent  should  at  once  advise  his  company  of  the  facts  and  await 
instructions. 

1783.  The  refusal  of  the  insured  to  let  the  underwriters 
examine  articles  alleged  to  be  damaged,  so  that  they  may  re- 
place them  with  others  according  to  a  provision  of  the  policy, 
if  they  so  elect,  is  a  ground  from  which  the  jury  may  make 
an  inference  as  to  the  claim  of  loss  being  fraudulent.  (ISTd.) 

1786.  The  nature  of  the  insurance  contract  gives  the 
right  to  enter  for  the  purpose  of  ascertaining  the  damage,  and 
when  necessary,  to  retain  possession  for  a  reasonable  time.  ^ 
forcible  entry  is  not  justifiable,  however. 
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1787.  All  of  the  stock  should  be  assorted^  counted; 
weighed,  or  measured,  as  the  case  may  require,  and  the  sound 
portion  only  duly  invoiced  at  the  actual  cash  value.  All  that 
may  be  damaged  should  be  selected  out  for  submission  to 
appraisers,  and  entered  upon  the  appraiser's  blanks  usually 
furnished  by  the  company. 

1788.  When  the  damage  to  the  stock  is  but  partiul,  and 
few  or  none  of  the  goods  are  totally  destroyed,  it  will  be  only 
necessary  to  take  the  dafnagcd  stock  into  consideration. 

1 789.  Groods  damaged  by  removal  only  should  be  entered 
and  appraised  separately. 

1790.  Goods  ^^held  in  trusty^  or  "on  commission,^^  or 
^^sold  but  fwt  deliveredj^  or  for  which  the  insured  may  be  lia- 
ble, should  be  kept  by  themselves  and  accounted  for  separately. 
Such  as  the  claimant  does  not  own,  yet  may  be  liable  for,  or 
which  may  be  covered  by  his  policy,  should  be  inventoried 
and  appraised  by  themselves  in  the  same  manner  as  the  other 
property.     (11 99.) 

1 791 .  Stereotype  plates^  drawings  upon  lithographic  stones^ 
steely  coppery  and  wood-^uts;  photographic  negativeSy  and  other 
similar  productions  of  art,  may  or  may  not  be  valuable  at  the 
time  of  the  loss.  Thus,  stereotype  plates  may  be  of  books  which 
have  proved  a  bad  investment,  and  not  worth  reprinting,  or 
they  may  have  become  badly  worn  by  use,  so  that  their  actual 
value  is  simply  as  old  type-metal.  Publishers  estimate  the  de- 
terioration of  such  plates  at  from  ten  to  twenty  or  thirty  per 
cent,  for  each  edition,  according  to  age  and  number  printed. 
So  with  lithographic  drawmgSy  after  a  certain  number  of  impres- 
sions, the  value  is  ouly  in  the  stone,  and  that  becomes  less 
valuable  by  weight,  as  it  decreases  in  thickness,  having  no 
value  when  it  becomes  too  thin  to  bear  the  pressure  of  the 
press.  The  same  general  rule  holds  good  for  steel  and  copper 
plates  and  wood-cuts,  and  for  negatives.  These  latter  espe- 
cially should  be  valued  as  plain  glass  only,  except  when  cov- 
ered by  the  policy  specifically  or  by  a  schedule. 
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1 793.  When  the  damage  is  slight  only  to  property,  real 
or  personal,  it  can  often  be  settled  without  the  necessity  of  i 
formal  appraisement,  or  'proofs.  Agents  will  serve  the  inter- 
ests of  their  companies  by  making  such  settlements,  when  the 
insured  may  be  disposed  to  act  fairly  and  honorably  in  the 
premises,  without  the  intervention  of  appraisers,  by  whom, 
even  with  the  best  intentions,  small  losses  are  almost  invariablj 
augmented. 

Es2)€cial  effort  should  be  made  to  assort  the  items  of  hsSj  and 
enter  them  up  in  a  manner  to  correspondy  as  nearly  as  may  fe, 
tvith  the  several  divisions  of  the  policies.  This  will  save  much 
time  and  trouble  and  avoid  dispute  in  the  final  adjustment 
(1807.) 

MACHINERY. 

FIXED  AND  MOV  ABLE. 

1793.  In  the  appraisement  of  mill  property,  such  as 
machinery,  engine j  boilers j  fixtures j  and  the  like,  the  estimate 
for  annual  depreciation  ranges  from  ten  to  fifteen  per  cent, 
from  use  alone,  and  the  more  aged  the  more  rapid  the  depre- 
ciation.    Due  and  adequate  allowance  should  likewise  be  made 
for  age  and  condition.     The  estimate  for  damage  should  em- 
brace all  of  these  considerations.     The  option  to  reinstate 
machinery  when  destroyed,  is  a  reservation  for  the  benefit  of 
the  underwriters ;  they  may  adopt  it  or  not     But,  in  case  of 
reinstatement,  the  money  difference  between  new  and  improved, 
and  old,  depreciated,  and  superseded  machinery,  should  be 
distinctly  borne  in  mind,  as  it  is  indemnity  only  that  is  gaa^ 
anteed  by  the  policy,  not  gain  to  the  insured.     The  intnnwc 
marketable  worth  is  the  only  rule  for  estimating  the  vahe. 
(1835.) 

1 794.  Great  diversity  of  opinion  prevails  among  under- 
writers as  to  what  constitutes  "  mocAi/iery,"  and  its  subdivi- 
sions ^fia'cd^^  and  *'  movable,^^  as  commonly  written  in  the  policy* 
The  following  definitions  will  aid  in  solving  this  problem,  ^^ 
enable  the  adjuster  to  act  wittingly  in  his  discriminatiooB  ^ 
cases  of  loss. 
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179tS.  A  machine  may  be  described  as  a  stractore  more 
or  less  complex ;  having  divers  parts  combined^  for  the  pur- 
pose of  modifying  force,  weight,  and  motion,  more  complex 
than  a  mere  tool  or  implement.  As  treated  by  the  patent 
laws,  the  term  "wiocAiwe'^  includes  every  mechanical  device, 
or  combination  of  mechanical  powers  and  devices,  to  perform 
some  function  and  produce  a  certain  effect  or  result. 

f 

Machinery^  in  its  strict  acceptation,  signifies  any  combina- 
tion or  modification  of  the  well-known  mechanical  powers 
which  may  possess  the  requisites  of  forcey  motion^  or  weighty 
either  separately  or  combined.  It  may  be  either  fixed  or 
movable.  It  is  usually  operated  by  power,  as  distinguished 
from  manual  operations. 

1796.  Fixed  machinert  includes  engines  and  main  or 
line  shafting,  and  such  as  is  ordinarily /o^^neJ  to  the  buildingy 
and  would  naturally  pass  with  the  realty,  though  counter-shaft- 
ing, pulleys,  and  hangers  are  not  usually  considered  ba  fixed 
machinery. 

1797.  Movable  machinert  includes  all  such  as  may  be 
moved  readily,  as  looms,  lathes,  and  single  machines  gener- 
ally ;  and  in  some  sections  all  counter-shafting,  with  the  pul- 
lies  and  hangers. 

1798.  Tools  and  implements  are  instruments  used  in 
the  manual  arts,  to  facilitate  labor,  as  distinguished  from  i>ui- 

chinery  which  is  operated  by  power. 

« 

1 799.  "Steam-engine,  boiler,  and  their  connections," 
«re  held  by  usage  to  embrace  the  engine  complete,  including 
feed-pump,  heater,  escape-pipe,  fly-wheel,  and  band-wheel 
^hut  not  bandjy  the  boiler,  grate-bars,  bearers,  steam-pipe  to 
engine,  blow-pipe,  feed-pipe  and  check-valve,  gauge-cock, 
'Vrater-gauge,  safety-valve  and  stop- valve ;  in  short,  all  such 
^ipes,  cocks,  and  valves  as  are  necessary  for  the  working  of 
^lie  engine  up  to  the  first  motion-wheel. 
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1800.  "Fixtures/'  "pittimgs,"  " appubtexaxcbs," m 
applied  to  engine  atid  boiler ^  are  equivalent  to  connections  u 
already  explained.  As  written  in  many  policies^  they  are  about 
equivalent  to  "  et  ceteray^^  and  quite  as  definite.  If  nsed  in  tbe 
policy^  they  should  be  restricted  to  the  machinery  to  which 
such  ^^fixtureSj^  etc.,  directly  appertain,  as  ^^  steam-heatiDg 
apparatus  tmA  fixtures.^^ 

"Shafting"  necessarily  includes  the  coiip7m^5  /  and  would 
doubtless  be  held  to  cover  the  puUies  and  iMngerSy  where  not 
expressed,  but  would  not  include  the  heltifig^  which  is  always 
covered  specifically,  except  when  forming  a  component  p*rt 
of  a  machine. 

"mill  supplies.^' 

1801.  There  is  some  confusion  among  mill-owners  in  the 
use  of  this  term.  By  some  it  is  held  equivalent  to  machinerji 
supplies,  necessary  for  repairs,  or  to  maintain  the  mill  ma- 
chinery in  running  order ;  by  others  it  is  held  equivalent  to 
secondary  materials,  including  all  supplies  necessary  for  the 
operations  of  the  mill,  exclusive  oi principal  materials^  as  wool 
or  cotton. 

1 803.  Patterns  are  treated  in  adjustments  as  of  two 
kinds :  those  in  daily  use^  such  as  stove-patterns,  or  of  ma- 
chinery manufactured  for  sale — and  those  made  for  a  specici 
occasion  only,  and  afterwards  laid  aside  until  a  chance  job  may 
bring  them,  or  a  portion  of  them,  into  requisition. 

The  first-named — those  in  daily  use — ^have  an  actual  pe^ 
manent  value. 

The  lust-named  have  no  insurable  value,  as  they  have  been 
paid  for.  They  should  be  insured,  if  at  all,  only  at  a  lai^ge 
reduction  from  their  cost.  Parties  using  patterns  extensivelj 
are  apt  to  value  them  at  high  figures  when  claiming  for  losses 
on  them.  They  should  be  closely  scrutinized  before  insurance, 
as  after  loss  their  value  would  be  difficult  to  ascertain ;  and  it 
is  from  this  cause  that  underwriters  decline  to  write  upon 
them  generally. 
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APPRAISERS. 

1  §03.  Condition  of  the  policy.—**  The  amount  of  sooDd  value  and  of  dam- 
age shall  then  be  ascertained  bj appraisal  of  each  article  by  competent  per- 
sons (not  interested  in  the  loss  as  creditors  or  otherwise,  nor  related  to  the 
assured  or  sufferers),  to  be  mutually  appointed  by  the  assured  and  the  com- 
pany ;  their  rctport,  in  writing,  to  be  made  under  oath  before  any  magis- 
trate or  other  properly  commissioned  person ;  one-half  of  the  appraiser's 
fees  to  be  paid  by  the  assured."    (478-9a.) 

1 804.  The  general  principles  of  law  relative  to  appraisal 
is  the  same  as  for  arbitration^  of  which  this  is  one  form. 
(1810.) 

Much  difficulty  between  the  insured  and  adjusters  has 
been  caused  by  the  ignorance  of  appraisers  as  to  the  specific 
duty  they  were  selected  to  perform ;  hence,  they  should  be 
made  to  comprehend  that  their  duty  is  confined  entirely  to  an 
est^nate  of  damages  upon  such  property  as  may  be  submitted 
to  them  for  appraisement ;  any  other  question  touching  the  in- 
surance is  the  province  of  the  adjuster,  or  a  matter  of  refer- 
ence to  the  company. 

1 809.  Appraisers  must  be  mutually  chosen  from  parties 
who  should  have  no  pecuniary  or  other  interests  at  stake,  nor 
be  in  any  way  related  to  the  insured— one  by  the  insured,  the 
other  by  the  company,  through  its  agent  or  adjuster  ;  and,  in 
case  of  failure  to  agree,  the  two  so  chosen  select  a  third.  They 
are  sworn  to  the  impartial  performance  of  their  duty  ;  and  are 
paid  by  the  insured  and  company  equally.  They  should  be 
practical  business  men ;  of  good  moral  repute,  and  well  ac- 
quainted with  the  current  values  of  the  articles  submitted  to 
them  ;  and,  as  their  appraisefneni  is  final  as  to  the  measure  of 
damctge  to  the  property  appraised,  they  are  expected  to  dis- 
charge their  duties  in  a  conscientious  and  impartial  manner. 
By  the  stipulations  of  the  Continental  policies,  the  umpire  must 
be  selected  from  another  section  or  neighborhood,  and  by  the 
Hamburg  policy  the  appraisers  are  to  be  appointed  by  the  con- 
sular agents  of  Bremen  or  Prussia,  or  by  some  disinterested 
person. 
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So  much  depends  upon  the  proper  selection  of  an  appraiser 
on  behalf  of  the  company^  that  no  pains  should  be  spared  to 
procure  the  best  talent  to  be  had.  The  insured,  being  in  the 
midst  of  friends  whose  prejudices  would  naturally  incline  them 
to  favor  him  as  much  as  possible,  will  usually  have  no  difficultj 
in  selecting  a  person  to  suit  his  own  views.  The  interest  of 
the  company  will  require  corresponding  care  on  the  part  of 
the  agent. 

1 806.  The  appraisement  of  damage,  to  be  satisfactory, 
must  be  in  detail ;  that  is,  upon  each  separate  article,  when 
single  or  by  the  dozen,  yard,  gallon,  or  bushel,  as  the  case  mij 
be,  in  form,  as  per  Schedule  Ay  of  appraiser's  blanks.  All  es- 
timates by  the  lump,  or  in  gross,  or  by  percentage,  should  be 
ignored. 

1 807.  Especial  pains  should  be  taken  by  appraisers — and 
agents  should  impress  upon  them  the  necessity— of  so  arranging 
the  appraised  articles  as  to  have  them  correspond,  as  nearlj 
as  may  be,  if  not  exactly,  with  the  several  items  of  insurance 
as  specified  in  the  policy ;  avoiding  all  lumping  or  mixing  ap 
of  articles  which  may  have  been  separately  insured.  The 
amount  of  labor  and  of  bad  temper  saved  to  the  adjuster  in  the 
subsequent  settlement  of  the  loss,  is  known  and  appreciated  onlv 
by  those  who  have  been  so  imfortunate  as  to  have  been  com- 
pelled to  wade  through  and  dissect  a  mixed  appraisement  so 
as  to  correspond  with  the  figures  of  the  insurance.  An  es- 
pecial illustration  of  this  &acZ  practice  will  be  found  in  Statement 
XLi.  While  a  notable  example  of  the  contrary  style  will  be 
found  in  Statement  xxxviii. :   Verb.  sap.  f 

1 808.  The  adjuster  or  agent  should  make  it  a  point  to 
be  present  during  the  appraisement,  to  watch  over  the  inter- 
ests of  his  company  by  preventing  any  imfair  or  fraudulent 
act  on  the  part  of  the  claimant  or  his  appraiser,  or  careless- 
ness on  the  part  of  the  company's  appraiser,  to  the  injury  of 
the  company,  should  such  be  attempted,  as  has  frequently  been 
the  case  heretofore,  and  will  be  frequently  hereafter,  until 
human  nature  changes. 
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Where  persistent  effort  is  made  by  the  insured,  or  his 
chosen  appraiser,  to  under-estimate  his  stock,  for  the  purpose 
of  defrauding  the  company,  the  agent  or  adjuster  should  at 
once  take  such  goods  at  the  appraisal  for  the  benefit  of  the 
company. 

1 809.  The  following  decision  embraces  several  important 
points  connected  with  the  appraisement  of  damaged  property : 

A  loss  occurring,  H.,  an  agent  of  the  insuring  company, 
requested  one  F.  (not  the  insured)  to  select  some  persons  to 
mako  the  appraisal  for  each  party ;  whereupon  R.  and  P. 
were  selected ;  and  thereupon  H.  (the  agent)  with  R.  and  P. 
made  an  estimate  in  writing  of  such  loss,  which  was  signed  by 
H.  and  P.  only ;  all  without  the  sanction  of  S.  the  insured  : — 

Held  :  "  That  this  was  not  an  award  under  the  policy,  the  proof  show- 
ing that  such  arbitrators  were  not  selected  by  the  parties ;  that  they  were 
not '  disinterested/  as  H.  was  the  agent  of  the  company,  and  that  P.  was  not 
'competent/  he  being  a  'drinking  fellow'  of  'no  account/  That  the  pr^ 
tended  award  was  signed  only  by  H.  and  P.,  and  that  being  signed  by  an 
'  interested '  party  robbed  it  of  all  vitality.  Nor  wonld  a  tender  of  the  smn 
thoB  estimated  to  be  dne  to  S.,  the  insured,  amount  to  an  ciceord  and  satii- 
faetkm,  there  being.no  proof  that  S.  agreed  to  such  proceeding/' 
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1§10.  Condition  of  the  policy.^"  Bat  proYided,  in  ease  dlffereiieet  ihin 
arise  toaching  anj  loss  or  damage,  after  proof  thereof  hms  been  leeeiTed  in 
due  form,  the  matter  shall,  at  the  written  request  of  either  partj,  be  sab- 
mitted  to  impartial  arbitrators,  whose  award  in  writing  shall  be  binding  oa 
the  parties  as  to  the  amount  of  tueh  Ion  or  damage,  bat  ahmll  not  decide  the 
liabilitj  of  the  company  under  this  policy."    (748.) 

1811.  The  conditions  of  all  policies  provide  for  the  ref- 
erence of  matters  of  disagreement  in  the  adjostment  of  loss,  tt 
the  option  of  either  party,  to  arbitratorSy  disinterested  penoDi, 
who  are  usually  chosen  one  by  each  party,  and  those  thni 
selected  choose  an  umpire  or  third  person.  The  Boston  form 
of  policy  provides  for  this  selection  of  arbitrators  in  the  follow- 
ing peculiar  manner,  viz.:  one  to  be  chosen  by  each  partj 
out  of  three  to  be  named  by  the  other  party,  and  the  third  by 
the  two  so  chosen. 

The  effect  of  this  stipulation  is,  usually,  to  reduce  the  policy 
from  a  contract  to  pay  the  amount  of  damage  ahsolutelyj  to  one 
to  pay  such  sum  as  the  damage  shall  be  ascertained  to  amount 
to  by  a  third  party,  substituting  the  arbitrators  for  the  jury. 
Hence,  it  has  been  held  invalid  because  it  is  an  attempt  to  oiut 
the  courts  of  jurisdiction  by  excluding  the  insured  from  aD 
resort  to  them  for  his  remedy. 

1813.  Parties  may  make  it  a  condition  precedent  to 
bringing  an  action  that  the  amountj  time  of  payment^  or  any 
other  matter  which  does  not  go  to  the  root  of  the  act  ion  ^  shall  be 
settled  by  arbitration.  The  insured  may,  nevertheless^  bring 
suit  for  loss  without  offering  such  reference. 

The  remedy  at  law  for  the  breach  of  this  condition,  how- 
ever, would  be  very  precarious,  for  it  would  be  difficult  for  ft 
jury  to  estimate  damages  occasioned  to  one  party  by  the  re- 
fusal of  the  other  to  substitute  an  arbitration  for  the  ordinary 
legal  tribunals. 
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1813.  Where  the  payment  of  a  claim  is  contested  by  the 
insurer  without  first  seeking  to  avail  himself  of  the  right  given 
by  the  condition  or  agreement  to  refer  to  arbitrators^  he  will 
be  considered  as  having  waived  such  right  to  refer. 

1814.  An  agreement  to  refer  to  arbitrators  without  such 
reference  cannot  oust  the  court ;  but  if  there  shall  have  been 
any  such  reference^  or  any  such  was  pending,  it  might  be  a 
bar. 

1819.  While  the  courts  can  not  be  ousted  of  their  juris- 
diction by  any  reference  to  arbitration,  neither  can  they  com- 
pel parties  to  submit  to  a  reference  during  the  progress  of  a 
suit,  when  one  of  the  parties  has  declined  to  submit  to  such 
arbitration. 

The  courts  will  lend  their  authority  to  the  enforcement  of 
an  award  once  duly  made  by  referees  duly  appointed. 

An  award  of  arbitrators^  under  a  submission  and  payment 
of  the  amount  awarded,  will  be  binding  in  respect  to  a  claim 
for  loss,  as  in  case  of  other  claims. 

1816.  It  will  be  noted  that  the  powers  of  the  arbitrators 
are  limited  by  this  stipulation  to  the  amount  of  loss  or  damage 
only.  By  the  clause  as  contained  in  the  early  policies  the 
powers  of  arbitrators  were  not  thus  limited,  but  the  whole  sub- 
ject-matter of  the  claim  was  left  open  for  their  consideration ; 
and  they  further  decided  as  to  how  the  expenses  of  arbitration 
should  be  paid,  a  point  upon  which  the  present  condition  is 
silent. 
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1817.  Condition  of  the  policy, — "  There  can  be  no  abandoDment  to  the 
cmnjiany  of  the  property  insured/' 

1818.  Abandonment  i&  an  act  at  the  option  of  the  in- 
sured. Under  the  conditions  of  a  marine  policy,  in  case  of 
'^  constructive  total  loss/'  he  may  relinquish  and  transfer  to 
the  underwriters  his  insurable  interest,  or  the  proceeds  of  it, 
or  the  claims  arising  from  it,  so  far  as  it  is  insured  by  the 
policy;  but  it  is  otherwise  in  fire  insurance. 

The  term  ^^  abandonment "  is  not  used  in  reference  to  fire 
policies  ;  but  the  principle  is  nevertheless  applicable  to  them, 
when  there  are  remnants  in  the  form  of  subrogation  (1871)* 
It  differs  from  marine  insurance  in  that  the  goods  are  in  the  pos- 
session and  imder  the  control  of  the  insured  ;  and,  though  id 
a  more  or  less  damaged  condition,  are  still  m&rketable  at  a 
proportionate  price,  to  be  ascertained  by  appraisement  or  by 
sale  at  auction. 

1819.  The  terms  of  the  fire  insurance  contract  contem- 
plate indemnity  to  the  insured,  and  nothing  more ;  they  do 
not  contemplate,  in  event  of  damage,  the  purchase  of  the  stock 
by  the  insurer  at  its  value  on  the  day  of  the  fire,  as  would  be 
the  case  if  abandonment  were  accepted.  It  is  one  thing  to  in- 
demnify the  insured  for  injury  actually  sustained,  and  quite 
another  to  be  compelled  to  become  the  purchaser  of  a  large 
amount  of  damaged  merchandise.  An  English  writer  of  note 
has  said :: — 

"  The  attempt  to  convert  insuraoce  companies  into  speculators  in  pro- 
duce, with  flJl  the  disadvantage  of  forced  sales  and  combined  buyers,  was 
surely  uever  suggested,  much  less  sanctioned,  by  any  fair  legal  construction 
of  the  terms  of  the  policy.  In  any  case,  it  is  a  risk  not  contemplated  by 
the  assurers,  and  is  one  for  which  a  fitting  rate  of  premium  has  yet  to  be 
inquired  for  and  found.  If  the  policy  is  not  only  to  take  the  risk  of  damage 
by  fire,  but  also  the  chances  of  falling  markets  and  forced  sales,  there  must 
be  quoted  a  presumably  adequate  rate  of  premium  by  those  who  are  willing 
to  embark  in  the  experimental  business.  It  is  simply  the  insurance  of 
merchandise  from  the  risks  of  tre—pltu  the  risks  and  riggings  of  markets.'* 
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1 830.  There  being  no  abandonment  of  damaged  property 
to  the  underwriter  in  fire  insiirance,  it  remains  the  property 
of  the  insured  after,  as  before  the  fire^  and  is  at  his  risk^  to 
be  taken  care  of  at  his  expense.  It  may  be  disposed  of  by 
him  as  soon  as  it  has  been  satisfactorily  invoiced  and  properly 
appraised. 

On  the  other  hand^  the  underwriter  cannot  compel  the  in- 
sured to  hand  the  property  over  to  him,  except  in  cases  of 
evident  undervaluation  in  the  appraisement,  when  the  in- 
surer is  at  liberty  to  take  all  or  any  of  the  stock  at  its  valua- 
tion by  the  appraisers. 

Companies  sometimes  take  the  damaged  goodsy  by  agree- 
ment with  the  insured,  and  dispose  of  them  at  auction  for 
cashy  for  and  on  account  of  whom  it  may  concern^  as  being  the 
most  ready  and  equitable  means  of  arriving  at  the  present 
value  of  the  same  ;  but  sound  goods  are  never  so  taken,  as  the 
insurer  has  no  ownership  or  no  interest  in  them  beyond  their 
ascertained  value  in  the  adjustment.     (1707.) 
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1 831  •  In  cases  of  loss  to  any  property  covered  by  insnr- 
ance,  apon  which  the  insured  may  at  the  same  time  have  or 
hold  any  interest,  claim,  mortgage,  or  other  secnrities  as  col- 
lateral ;  or  where  the  insured,  from  the  circumstances  of  the 
loss,  may  be  vested,  at  common  law,  with  rights  of  recoTeij 
from  other  parties,  then  the  insurer  is  entitled  to  be  subrogated 
to  all  such  interest,  claim,  mortgage,  or  other  securities  or 
rights  of  recovery  of  the  insured,  to  an  amount  equal  to  that 
paid  for  loss  under  the  contract  of  insurance  ;  and  the  insured 
cannot  by  the  execution  of  any  release,  after  such  subrogation^ 
discharge  any  of  the  liabilities  thus  subrogated,  which  he  holds, 
and  can  only  recover  upon  as  the  trustee  of  the  insurers,  to 
the  extent  of  the  claim  thus  subrogated. 

1839*  **  It  is  on  this  priociple  that  the  doctrine  of  abandfmmentM 
marine  insurance,  rests  (1§17).  The  insured,  on  receiving  the  full  Taloe  of 
the  property  destroyed,  abandons  to  the  underwriters  all  rights,  interest,  or 
claims  which  he  may  have  in,  to,  and  arising  from  it,  and  whatever  pro- 
ceeds from  such  claims  is  of  the  nature  of  aalutge,  and  belongs  to  the  insurer.'' 
(1655,  1799.) 

1  §33.  As  a  general prhiciplcj  the  payment  of  a  loss,  total 
or  partial,  vests  in  the  underwriters  an  equitable  right  to  tbe 
interest  itself^  and  its  remnants  and  proceeds,  and  any  clainu 
arising  on  account  of  the  value  of  the  interest,  or  any  part  of 
it ;  or  as  indemnity  for  its  injury  or  destruction  by  the  perils 
insured  against.  But  the  basis  of  the  payment  by  the  third 
party  must  be  a  legal  claim j  belonging  to  the  insured,  against 
such  party,  which  the  law  will  enforce.  A  simple  gratuity 
received  by  the  insured,  to  compensate  for  his  loss,  or  a  pay- 
ment to  him  under  a  mistaken  supposition  of  an  obligation  to 
indemnify  him,  will  not  discharge  or  diminish  the  imderwriters 
liability. 
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Held,  io  Missouri :  "  That  the  anderwriter  cannot  claim  tubragatian 
where  pajment  was  voluntarily  made  in  a  donbtfol  case." 

1 834.  The  equitable  principle  of  svhrogation  cannot  be 
applied  where  it  conflicts  with  that  indemnity  to  which  the  in- 
sured is  entitled  under  the  contract  of  insurance ;  but  when 
salvage  is  diminished  by  the  act  of  the  insured^  or  any  of  his 
agents,  for  whose  acts  he  is  responsible,  the  underwriters  are 
entitled  to  deduct  the  amount  from  the  loss.  Or,  where  the 
insured  has  disabled  himself  from  transferring  claims  against 
third  parties  consequent  upon  the  loss,  and  liable  to  subroga^ 
turn  to  the  underwriters,  a  corresponding  deduction  must  be 
made  in  the  settlement  of  such  loss. 

1 833.  If  the  amount  paid  for  loss  under  an  insurance 
does  not  equal  the  amount  of  the  claims  or  securities  thus  suh- 
rogaiedy  the  insurer,  by  paying  the  whole  amount  of  such 
claims  or  securities,  will  be  entitled  to  the  whole  of  such 
claims  or  securities,  and  to  all  of  the  rights  insured  therein 
and  thereunder. 

1 836.  The  insured  may  collect  from  the  insurer  before 
availing  himself  of  the  securities  held,  or  the  rights  of  re- 
covery against  other  parties ;  in  which  case  the  insurer  be- 
comes subrogated  to  all  such  rights  as  above  recited,  and  can 
proceed  to  recover  the  amount  paid,  in  the  name  of  the  in- 
sured, the  same  as  the  insured  could  have  done,  but  at  the 
expense  of  the  insurer. 

Or  the  insured  may  proceed  to  realize  upon  the  securities, 
or  sue  upon  his  rights  of  recovery  from  other  parties  before 
making  a  claim  upon  the  insurer ;  in  which  case  such  claim 
would  be  diminished  by  the  amount  received  from  the  first- 
named  sources. 

1 837.  Some  policies  have  the  following  stipulations  to 
meet  such  cases,  viz. : — 

**  In  case  of  loss  the  assared  shall  assign  to  this  company  all  his  rights 
to  recover  satisfaction  therefor  from  any  other  person,  town,  or  other  corpo- 
ration, with  a  power  of  attorney  to  sne  for  and  recover  the  same  at  the  ex- 
pense of  this  company.    And  if  claim  sliall  be  made  against  this  company 
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by  the  amignee  or  mortflagee,  holding  this  poUe j  at  eollAterml  seenritj,  the 
BamQ  shall  not  be  payable,  until  payment  of  such  portion  of  the  debt  ahill 
have  been  enforced  as  can  be  collected  out  of  the  orig:inaI  security  to  whidi 
this  policy  may  be  held  as  collateral,  and  then  this  company  shall  only  be 
liable  to  pay  such  sum,  not  exeeedinff  the  amount  insured,  as  cannot  be « 
collected  out  of  such  primary  security. 

1 838.  In  settlement  of  claimB  under  the  Act  of  Maixsli  3, 
1849;  for  yessels  lost  in  the  military  service  of  the  United 
States,  Comptroller  Brodhead  has  decided  that  the  govern- 
ment was  subrogated  to  the  rights  of  the  owners  in  respect  to 
the  insurance,  and  that  consequently  only  the  value  of  the  lost 
vessels,  less  the  amount  of  insurance,  would  be  paid.  He 
underwriters,  on  the  other  hand,  claimed  that  having  paid  the 
insurance  they  were  subrogated  to  the  rights  of  the  owners, 
and  therefore  had  a  legal  claim  for  reimbursement  from  the 
government. 

The  Comptroller  held  that  the  party  receiving  the  pre- 
mium ought  to  stand  the  risk,  and  that  it  would  be  a  novel  and 
unsound  principle  of  law  which  would  give  an  insurance  com- 
pany the  premium,  and  impose  the  risk  upon  the  United 
States.  The  Secretary  of  the  Treasury  sustained  ComptroDer 
Brodhead,  and  refused  payment  of  the  claim. 

UNDER  TRANSPORT  POLICIES. 

1 8S89.  "Wliere  an  action  was  brought  to  recover  the  vahe 
of  cotton  shipped  by  railroady  which  was  destroyed  by  fire  i^ 
transit.  The  cotton  was  insured,  and  the  companies  had  paid 
the  insurance.  The  court  below  held  that  the  underwritert 
could  not  be  subrogated  to  the  rights  of  the  shippers,  and  the 
judgment  was  for  the  owners. 

The  Supreme  Court  United  States  reversed  the  judgment, 
and  remanded  the  case,  holding  that  the  carriers  were  re^onsSi^ 
to  the  underwriters  who  paid  the  loss,  and  that  the  latter  maj 
be  subrogated.     Strong,  J.,  delivered  the  opinion. 

1 830.  It  has  been  held,  in  Massachusetts,  that  the  genera* 
principles  of  subrogation  do  not  apply  in  aU  cases  of  mortgagee 
insurance ;  while  other  equally  good  legal  authority  recogni*^ 
no  such  distinctions.  The  weight  of  authority  is  with  the  latter* 
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1831,  Chief  Justice  Shaw,  in  a  lengthj  argument-7- 

Hkld  :  That  when  a  mortgagee  insures  Us  interest  in  the  property 
mortgaged,  at  Ma  &wn  expense,  without  particular^f  deacribing  the  nature  of  Ha 
interest  (»'. «.,  generally),  he  is  entitled,  in  case  of  a  loss  by  fire  before  the  pay. 
ment  of  his  mortgage  debt,  to  recover  of  the  insurers  the  full  amount  of  the 
loss  (within  the  policy)  to  hia  own  uae,  without  firat  aaaigmng  hia  mortgage^  or 
any  portion  thereof,  to  the  insurer. 

This  mling  was  subsequentlj  quoted  and  affirmed  bj  Judge 
HoAB;  of  Massachusetts. 

1 833.  Another  similar  ruling  is  as  follows : — 

Where  TJ.  contracted  to  sell  a  house  and  lot  to  W.,  and 
afterwards  took  a  policy  on  the  house  in  his  own  name,  and 
received  part  of  the  purchase  money  before  insuring,  and  more 
before  the  loss — 

Held  :  Among  other  points,  that  as  the  insurance  was  upon  the  house, 
not  expressed  to  be  to  cover  a  debt,  and  not  including  the  lot,  the  company 
was  not  entitled  to  any  cession  of  the  lot,  or  of  the  claim  against  W.  And  as 
the  house  was  totally  consumed,  there  was  nothing  left  to  cede. 

1 833.  But,  on  the  other  side,  and  seemingly  much  better 
argued.  Justice  La  whence,  of  the  Supreme  Court  of  Illinois, 
says : — 

"  Certainly  it  is  much  more  consonant  to  every  principle  of  equity  to 
say  that  a  debt  may  be  recovered  for  the  benefit  of  the  insurance  company, 
than  that  the  mortgagee  should  be  twice  paid ;  the  doctrine  of  that  eaae  would 
sanction  wager poHciea, andfumiah a dangeroua temptation  to ineendiariam" 

1 834,  Subrogation  is  a  personal  right,  and  may  be  as- 
signed. 
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1935.  Condition  qf  the  poUcy.—"  ProTided  further,  that  it  shall  be 
optional  with  the  company  to  repair,  rebuild,  or  replace  the  property  loft 
or  damaged  with  other  of  like  kind  and  quality  within  a  reasonable  time, 
giving  notice  of  their  intention  so  to  do  within  thirty  days  after  receipt  of 
proofs  herein  required;  and  in  case  this  company  elect  to  rebuild,  the 
assured  shall,  if  required,  furnish  plans  and  specifications  of  the  buildiogi 
destroyed." 

1 836.  Eeinstafonent  is  general;  applying  to  all  dasses  of 
property. 

All  policies  contain  a  stipulation  giving  the  insurers  the 
right  to  reinstate  lost  or  damaged  property,  real  or  personal,  if 
they  so  elect,  upon  giving  notice  of  such  intention  within  a 
specified  time  after  the  receipt  of  the  proof  of  loss.  It  is  among 
the  earliest  stipulations  incorporated  in  the  fire  policy.  It  us 
found  in  the  Hand-in-Hand  Company,  a.  d.  1696.  But  in- 
surers have  no  right  to  reinstate  or  rebuild,  except  through  an 
express  stipulation  in  the  policy  to  that  effect. 

1 887.  The  option  to  reinstate  or  replace  property  burned 
is  a  reservation  for  the  benefit  of  the  underwriter,  and  not  one 
which  he  is  compelled  to  adopt,  as  it  does  not  always  furnish 
the  true  rule  for  the  damages  which  must  be  paid  to  indem- 
nify the  insured. 

1  §3§.  Held  :  That  an  election  to  reinstate  once  made,  under  a  stipol*- 
^lon  of  the  contract  giving  such  privilege,  it  is  the  same  as  if  no  sach  rigbt 
of  election  existed,  and  the  insurer  is  bound  to  do  that  which  he  has  elected 
to  do. 

In  case  of  reinstatement  under  the  condition  of  the  poGcjy 
the  only  question  will  be  whether  it  be  done  properly  and  in 
due  time. 

REBUILDING. 

1§39.  Held  :  That  the  underwriters  having  elected  to  rtindaU^ 
building,  in  accordance  with  the  terms  of  the  policy,  cannot  be  '*^°,ijl 
pay  in  any  other  manner ;  such  election  makes  the  insurance  policy  s  1>^'^ 
ing  contract ;  and  if  they  neglect  to  complete  the  building,  the  ^^^^^ 
dioiage  is  the  amount  required  to  finish  it,  without  regtad  to  that  ali^/ 
expended. 
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Where  a  company,  upon  receipt  of  proofs,  elected  to  re- 
build, but  did  not  do  so  on  account  of  non-compliance  of  the 
insured  with  certain  conditions  of  the  policy — 

Held  :  That  when  a  companj  elects  to  rebuild,  under  tlie  condition  of 
the  policy,  such  election  makes  the  policj  a  building  contract,  whatever 
maj  be  the  cost,  for  which  the  companj  had  received  payment  in  advance. 
But,  if  from  anj  cause  the  policy  was  voided,  the  election  to  rebuild  was 
without  consideration,  and  not  bindin/;^,  unless  the  promise  to  rebuild  was 
by  way  of  compromise  to  avoid  litigation. 

Held,  also :  That  if  the  insured  refused  to  allow  rebuUding  on  the  old 
plan,  and  of  the  same  material  as  the  old  building,  the  underwriter  was 
released  from  his  contract. 

1 840.  Where,  immediately  after  a  loss,  the  insured  laid 
a  new  foundation  and  proceeded  to  erect  a  new  brick  building, 
the  company,  within  the  number  of  days  specified  by  the  con- 
dition of  the  policy,  gave  written  notice  that  they  availed  them- 
selves of  the  option  to  rebuild,  the  insured  refused  to  permit 
the  insurers  to  rebuild,  and  continued  the  erection  of  the  build- 
ing himself— 

Held  :  That  the  insured  could  not  maintain  an  action  for  damages  for 
non-performance,  when  he  himself  refused  permission  to  the  company  to 
erect  a  building  in  the  mode  provided  by  the  contract. 

1841,  When  a  building  is  totally  destroyed  by  fire,  the 
cost  of  rebuilding  does  not  furnish  the  true  measure  of  damage. 
Under  such  ruling  the  amount  recovered  would  exceed  a  fair 
indemnity.  The  insurer  is  only  bound  to  reinstate  the  building, 
as  nearly  as  possible,  in  the  same  condition  as  before  the  fire. 
The  custom  in  marine  insurance,  of  deducting  one-third  of  the 
price  of  new  as  the  value  of  old,  in  repairs^  or  as  it  is  techni-  . 
cally  termed,  ^^  off  one-third  new  for  old,"  does  not  obtain  in 
fire  insurance. 

1 845J.  Professor  Greenleaf  lays  down  a  rule  that  the 
actual  loss  is  *^  the  expense  of  restoring  the  property  as  it  was 
heforej  without  any  deduction  for  difference  in  value  between  new 
and  old  materials!^ 

1 843.  The  Supreme  Court  of  Massachusetts  says  : — 

"  By  the  rule  contended  for  (Qreenleaf  above),  the  insured  would,  in 
most  cases,  recover  more  than  an  indemnity ;  and  much  more  when  the 
bidlding  insured  is  dilapidated  and  much  out  of  repair.  Such  rule  is  not 
supported  by  any  principle  of  justice,  nor  by  the  authority  of  any  adjudged 
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case.  It  is  founded  upon  an  erroneous  construction  of  the  contract.  It  siqh 
poses  the  insurers  are  bound  to  repair  the  building,  or  pay  the  expense  of 
such  repairs.  But  no  such  obligation  is  imposed  upon  them  by  the  poljej; 
they  have  tlie  privilege  to  make  the  requisite  repairs  if  thej  see  fit,  to  pro- 
tect themselves  against  the  recovery  of  excessive  damages,  or  for  any  other 
reason ;  but  if  thej  elect  not  to  make  t)ie  repairs,  they  are  liable  to  paj 
only  a  fair  indemnity  for  the  loss." 

1 844.  The  same  authority,  in  reviewing  a  decision  of  a 
lower  court  upon  a  case  of  reinstatement^  bsljb  :  — 

"The  jury  were  instructed  that  no  deduction  was  to  be  made  for  the 
expenses  of  repairing  or  rebuilding  the  store  insured,  although  the  new 
building  might  be  more  durable  than  the  old  one  would  have  been,  and  for 
some  purposes  more  valuable ;  in  thU  respect  toe  think  the  jury  ttere  wu- 
directed^ 

The  same  high  authority  says  further :— 

"  That  the  rule  requiring  a  deduction  of  the  difference  between  new 
and  old  should  be  applied  in  aU  cases  where  the  cost  of  repairs  is  one  of  the 
elements  by  which  the  jury  are  to  estimate  the  actual  loss,  and  seems  to  be 
founded  on  the  principles  of  justice,  as  it  will  give  the  insured  a  ifull  in- 
demnity, and  no  more,  to  which  he  is  entitled  by  the  contract." 

1 843.  Where  the  insured  puts  up  a  new  and  improved 
building  in  place  of  the  old,  the  amount  of  the  loss  will  not  be 
determined  by  the  cost  of  the  new  one ;  but  will  be  the  esti- 
mated expense  of  restoring  the  old  one,  without  improvement 
or  enlargement.  If  it  were  an  old  and  dilapidated  building  at 
the  time  of  the  fire,  the  true  measure  of  damage  would  be  the 
value  of  the  building  destroyed,  and  not  of  the  new  one.  But 
the  estimated  value  must  be  that  of  such  a  building  generallVr 
and  not  subject  to  any  contingent  or  incidental  disadvantage^ 
such  as  approaching  expiration  of  leasehold  interest— depre- 
ciation of  property  since  the  erection  of  the  building,  or  otBer 
similar  cause. 

1§46.  Held:  That,  by  electing  to  rebuild,  the  underwriters  become 
responsible  for  miscalculations  on  their  own  part ;  for  bad  workmanship  ^r 
failure  of  the  builder;  for  casualties,  or  if,  in  rebuilding,  the  premites  AoaW 
from  any  cause  become  dangerous,  and  be  ordered  to  be  removed  by  tne 
municipal  authorities,  even  though  such  dangerous  condition  did  not  anae 
in  consequence  of  the  fire. 

1 847.  A  city  ordinance  forbidding  such  rebuilding,  and 
a  prohibition  against  rebuilding  by  the  public  authorities  after 
a  loss,  are  no  defense  for  the  underwriter.     (409.) 
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Where  a  frame  building,  located  within  designated  fire 

limits,  could  not  be  rebuilt  without  consent  of  the  Common 

Council,  which  consent  was  refused — the  building  was  worth 

$4,000  before  the   fire,  but  without  repairs  was  worth  less 

.  than  $100,  and  could  have  been  repaired  for  much  less  than 

the  amount  of  insurance,  $2,000 : — 

Held  :  That  the  company  was  liable  for  the  whole  sam  at  risk ;  the  in- 
demnity not  being  limited  to  such  sum  as  would  cover  the  cost  of  repairs. 

1848.  Condition  XIII.  of  the  New  Zealand  Policy 
(407),  provides : — 

'*  That  in  case  the  company  shall  be  unable  to  reinstate  or  repair  the 
buildings,  because  of  any  provisions  of  law  to  the  contrary,  it  shall  be  liable 
to  pay  only  such  sum  as  would  be  requisite  to  reinstate  or  repair  the 
building,  if  the  same  could  be  lawfully  rebuilt  or  repaired/' 

And  it  is  a  healthy  provision,  as  well  as  doubtless  a  legal 
one,  and  would  remedy  a  glaring  injustice  in  the  present  con- 
struction of  the  contract. 

1 849.  That  other  companies  had  insurance  on  the  build- 
ing, and  that  the  insurer*s  policy  alone  was  not  sufficient  in 
amount  to  reinstate  the  building,  makes  no  difference  with  the 
fact,  as  it  is  such  insurer's  business  to  procure  the  co-opera- 
tion of  his  co-insurers,  and  to  see  the  building  repaired  or  re- 
stored, in  order  to  remove  his  liabilities  under  the  policy. 

After  loss,  under  a  policy  containing  the  stipulation  per- 
mitting the  insurer  to  rebuild,  the  insured,  by  an  order  on  the 
policy,  directed  the  loss  to  be  paid  to  another  party,  to  which 
the  underwriters  assented : — 

Held  :  That  the  right  of  the  insurers  to  replace,  if  they  so  elect,  was 
not  affected  by  the  order  and  assent ;  such  order  simply  operating  as  an  as- 
signment of  the  claim,  and  in  no  way  affected  the  rights  of  the  company  in 
the  premises. 

18«S0.  It  has  been  held  in  Michigan,  when  the  policy 
aUowed  the  underwriters  to  rebuild,  that  the  insurers  were 
liable  for  loss,  less  the  value  of  the  materials  left;  though  this 
uras  more  than  the  expense  of  rebuilding. 

PERSONAL  PROPERTY. 

IMl.  Held:  Where,  by  the  terms  of  the  policy,  the  underwriten 
littfe  the  option,  within  twenty  days,  after  the  proofs  of  loss  have  been  re. 
IDfllvwl,  to  elect  to  replace  articles  'lost  or  damaged  by  fire,  they  are  not  en- 
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titled  to  file  a  bill  for  anj  injunction  to  leatndn  the  insured  from  reaumag 
or  disposing  of  his  goods  ontil  after  the  expiration  of  twenty  dajs,  to  en- 
able them  to  take  an  inventorj,  and  with  a  yiew  to  such  election.  Bat  if 
the  insured  remove  the  goods  to  prevent  an  examination  of  them,  he  inoiii 
against  himself  the  presumption  of  fraud. 

1 833.  In  cases  of  replacing  machinery — 

Held  :  That  the  jurj  are  to  saj  what  state  of  repair  the  nuiMner]f  wu 
in,  what  it  would  cost  to  replace  it  with  new  machinefy,  and  how  modi 
better,  if  any,  the  mill  would  be  with  the  new  maeMnerjf,  than  it  was  at  the 
time  of  the  fire  with  the  old,  and  the  difference  is  to  be  deducted  from  the 
entire  expense  of  placing  therein  such  new  machinery. 

1 833.  In  the  reinstatement  of  personal  property y  the  in- 
surers cannot  reinstate  a  portion  only,  and  paj  for  the  remaiir 
der ;  they  must  reinstate  the  whole. 

1 854.  In  replacing  personal  property,  the  underwriter 
may  do  so  by  any  means  he  sees  fit,  the  conditions  being  that 
articles  replaced  must  be  as  good  in  quality  and  condition  as 
those  lost ;  and  they  must  be  replaced  within  a  reasonable 
time ;  but  incidentals,  such  as  traveling  expenses,  advertising, 
cost  of  introducing  the' articles,  and  similar  charges,  are  not 
legitimate  items  to  be  made  good  by  the  insurer. 


UNDER  RAILROAD   POLICIES, 

1 833.  While,  as  a  general  principhy  the  underwriter,  un- 
der the  operation  of  the  condition  of  the  policy,  would  have  a 
right  to  reinstate  all  kinds  of  property  lost  under  insurance, 
at  his  option,  yet  there  are  cases  where  this  right  cannot  be 
enforced  without  detriment  or  injury  to  the  public,  as  railroad 
bridges^  and  some  turnpike  bridges,  where  the  necessities  of 
public  travel  would  require  the  reconstruction  with  the  least 
possible  delay. 

1 836.  The  more  modern  form  of  railroad  policies  pro- 
vides for  rebuilding — at  the  option  of  the  railway  company 
— ^not  only  bridges,  but  any  of  the  buildings  covered  by  the 
policy.  The  facilities  at  hand  enable  any  railway  company 
to  rebuild,  not  only  much  more  expeditiously^  but  much  more 
economically  than  any  insurance  company  could  do  under  the 
most  favorable  circumstances. 
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1 8«S7,  Reinstatement  takes  place  only  when  the  property 
has  been  over^insuredy  and  it  can  be  effected  at  an  amount  less 
than  the  face  of  the  policy ;  and  relieves  the  law  of  fire  insur- 
ance from  a  distinction  which  prevails  in  marine  insurance, 
that  in  total  losses,  the  insured  may  abandon  the  goods  and 
claim  a  total  loss,  which,  imder  the  reinstatement  stipulation, 
he  cannot  do. 


SUCCESSIVE  LOSSES. 

1 838.  Under  the  peculiar  terms  of  a  mutual  or  a  perpetual 
policy,  where  the  insurance  is  for  a  number  of  years,  it  has 
been  held  that  the  company  would  be  liable  for  successive  losses 
occurring  during  the  term  of  the  insurance,  untU  the  amount 
at  risk  has  been  exhausted. 

1 839.  Mr.  Paksons  says  : — 

"  If  the  insurers  rebuild  under  the  reinstatement  clause,  at  a  leas  cost 
than  the  amount  they  insure,  their  liability  is  not  exhausted  thereby ;  they 
are  then  insurers  of  the  new  building  for  the  difference  between  its  cost  and 
the  amount  they  have  insured  on  the  original  one." 

But  inasmuch  as  the  condition  of  the  policy  upon  which  this 
decision  is  based,  is  not  given,  its  full  force  cannot  be  estimated. 
The  following  case  is  an  illustration  of  this  doctrine,  imder  a 
mutual  policy : — 

Where  two  buildings  were  covered  under  the  policy  of  a 

mutual  company,  to  the  amount  of  $1,000  each,  for  the  period 

of  seven  years,  the  policy  containing  the  following  conditions, 

viz. : — 

"  The  company  agree  to  pay  aU  losses  which  shall  happen  to  the  build- 
ings within  the  term^  not  exceeding  the  amount  insured  thereon/'  and,  "  in 
case  of  loss,  the  company  may  repair  or  replace  the  same  within  a  reason- 
able time." 

The  buildings  were  consumed,  one  totally,  the  other  nearly 
so,  and  the  company  replaced  them,  one  at  a  cost  of  $800,  and 
the  other  at  $650,  a  small  portion  of  material  having  been 
saved  fit  for  use  in  rebuilding  the  latter,  leaving  an  unex- 
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hansted  balance  of  insurance  to  the  amount  of  $550.  Sabse- 
quentlj;  and  prior  to  the  expiration  of  the  policy,  the  new 
buildings  were  both  totally  consumed.  A  claim  was  made 
upon  the  company  for  the  unexhausted  insurance,  which  was 
resisted  upon  the  ground  that  the  reinstatement  of  the  original 
buildings  was  full  indemnity  to  the  insured,  and  equivalent  to 
payment  of  a  total  loss,  and  consequent  cancelment  of  the 
policy.     Suit  was  brought,  and  Shaw,  Chief  Justice — 

Held:  That  the  sum  insured  on  each  boilding  being  $1,000,  the  in- 
sured was  entitled  to  indemnity  thereon  to  the  amount  of  91,000 ;  and  thif 
was  not  exhausted  by  the  payment  of  the  several  sums,  $800  and  $S50,  to- 
wards rebuilding,  any  more  than  it  would  have  been  by  paying  the  plaintiff 
the  like  sums  of  money. 

Judgment  was  rendered  against  the  company  for  the  unex- 
hausted balance  of  $550,  thus  yirtually  making  the  policy  not 
only  a  valued  one,  but  continuous  also. 

1860.  In  England,  where  policies  run  for  ^eren  years, 
successire  losses  are  specifically  provided  for,  as  in  the  policy  of 
the  Uand'in-Hand  Insurance  Company,  which  reads  : — 

**  Will  pay  the  assured,  his  executors,  administrators,  or  assigns,  » 
often  (u  the  house  8Ju)uld  he  burnt  down  within  the  said  term  (seven  yetnX 
unless  the  directors  should  build  the  said  house  or  put  it  in  as  good  pliglit 
as  before  the  fire." 

This  stipulation  is  characteristic  of  the  perpetual  policy. 

1861.  Under  the  condition  of  a  stock  policy,  guarantee- 
ing indemnity  ^^  not  exceeding  the  cash  value  of  the  property 
at  the  time  of  the  loss,"  a  reinstatement  would  be  full  indem- 
nity, whether  such  reinstatement  be  effected  at  a  price  greater 
or  less  than  the  amount  of  the  insurance.  If  less,  it  is  an  in- 
dication of  over-valuation,  a  contingency  for  which  the  rein- 
statement clause  (1833)  furnishes  the  remedy. 


PRELIMINARY  PROOFS. 


1§69.  Conditions  of  t?ie  policy. — "  Persons  sostainiDg  loss  or  damage 
by  fire  shall  forthwith  ^ive  notice  of  said  loss  to  the  company,  and  as 
soon  thereafter  as  possiUe,  render  a  particular  account  of  such  loss,  signed 
and  sworn  to  by  tliem,  stating  whether  any  and  tD?uit  other  inmirance  ha» 
been  made  on  the  same  property,  giving  copies  of  the  vrritten  portion  of  all 
policies  thereon,  also  the  actual  cash  Tarue  of  the  property  and  their  interest 
therein,  for  what  purpose  and  by  whom  the  building  insured  o^  containing 
the  property  insured,  and  the  several  parts  thereof,  were  used  at  the  time  of 
the  loss,  when  and  how  the  fire  originated." 

.  1 868.  In  addition  to  the  immediate  notice  of  loss  required 
by  the  policy,  it  is  further  made  a  condition  precedent  to  right 
of  recovery,  in  all  fire  policies,  and  subject  to  the  same  rulings  as 
to  sufficiency  of  notice^  that  in  case  of  loss,  the  insured  shall 
deliver  to  the  insurer,  "  as  soon  thereafter  as  possible,^'  or,  in 
some  policies,  "  within  a  certain  specified  time,"  "  a  particular 
account  of  such  loss  or  damage,  signed  and  sworn  to  by  him." 
The  items  of  such  particular  account,  upon  which  information 
is  to  be  given,  are  set  forth  in  detail  in  the  condition  of  the 
poUcy  requiring  it,  and  when  embodied  in  proper  form,  being 
the  first  evidence  of  the  claim  for  loss,  is  designated  as  the 
^^preliminary  proof s.^^  It  is  intended  to  embrace  all  the  re- 
quirements of  the  "  conditions  "  of  the  policy  relative  to  a  claim 
for  loss ;  setting  forth  for  the  information  of  the  insurers,  in  a 
condensed  form,  though  in  general  terms  only,  the  facts  counted 
upon  to  substantiate  the  claim,  but  relying  upon  the  voitchers 
and  supplementary  proofs  therein  referred  to,  and  made  a  por- 
tion thereof,  for  the  details. 

1 864.  It  will  be  noticed  by  reading  the  ninth  section  of 
the  conditions  of  the  National  Board  form  of  policy,  that  no 
provision  is  made  for  any  forfeiture  on  account  of  failure  of 
the  insured  to  furnish  the  proofs  in  the  formal  manner  re- 
quired ;  the  alternative  simply  being  that  ^^  until  such  proofs 

are  produced  the  loss  shall  not  be  payable."     A  compliance 
Qft 
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with  the  stipulation  wiihm  a  reasonable  timCj  however,  is  a 
condition  precedent  to  the  right  of  the  insured  to  recover 
for  a  loss,  otherwise  a  claim  might  be  withheld  for  years,  or 
imtil  all  means  of  proper  investigation  were  lost.     (1963.) 

SPECIFIED  TIME. 

1 863.  Where  the  condition  of  the  policy  requires  the 
proofs  to  be  furnished  tcithin  a  specified  tiniCj  as  fifteen  days, 
or  thirty  days,  it  must  be  strictly  complied  with.  "  Time  is 
of  the  essence  of  the  contracty^^  and  under  such  condition  the 
courts  cannot  dispense  with  the  requirement,  nor  excuse  its 
non-performance.  It  is  not  like  a  duty  created  by  lawy  the  per- 
formance of  which  is  excused  if  performance  is  rendered  im- 
possible by  the  *^act  of  God,"  but  it  ia  a  duty  created  by  con- 
tract^ and  which  the  insured  must  perform  or  lose  the  benefit 
of  his  insurance. 

Where  no  particular  number  of  days  are  stipulated  for,  the 
proofs  must  be  made  without  unreasonable  delay,  w^er  the 
circumstances  of  the  case.  The  time  necessary  in  cases  of  total 
loss  will  vary  with  the  occasion.  Where  the  books  and  papers 
of  the  insured  are  consumed,  or  other  similar  contingencies, 
it  will  require  more  time  than  where  the  loss  was  partial  only, 
and  the  needful  information  is  at  hand  ready  for  the  occasion. 

DELIVER   IN. 

1866.  In  the  conditions  of  some  policies  the  claimant  is 

required  to  deliver  in  a  particular  account,  etc.,  of  the  loss:— 

Held  :  *'  That  this  stipulation  is  not  complied  with  bj  depositing snch 
statement,  properly  made  out,  in  the  post-office,  in  a  sealed  envelope,  post- 
paid and  addressed  to  the  secretary  of  the  company," 

But  if  such  statement  be  mailed  and  come  safely  to  handj 
there  would  seem  to  be  no  question  as  to  that  being  a  sufficient 
compliance. 

Under  the  ordinary  stipulation  of  the  policy,  a  statement 
of  loss  properly  directed  to  the  company  or  its  officers,  and 
mailed  in  due  season,  would  be  a  sufficient  compliance. 
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"particulars  of  loss." 
186r,  It  was  held  by  Story,  C.  J. : —  " 

That  '*  the  particular  accoxuU  required  by  the  condition  of  the  policy, 
was  that  of  the  articles  lost  or  damaged,  and  not  of  the  manner  or  cause  of 
the  loss." 

1 868.  This  stipulation  of  the  condition  has  always  been 
construed  liberally,  as  the  insured  must  necessarily  often  labor 
under  great  embarrassment,  as  when  his  books  of  account,  in- 
voices, etc.,  may  have  been  lost,  and  thus  put  it  out  of  his 
power  to  furnish  all  of  the  particulars  called  for. 

"  Its  meaning  is  that  the  assured  will,  within  a  convenient  time  after  the 
loss,  produce  something  to  the  company  which  will  enable  them  to  form  a 
judgment  as  to  whether  or  no  he  has  sustained  a  loss."    (1897.) 

Ueld:  That  the  ability  to  "  r^mfor  a  particular  account"  will  be  de- 
pendent upon  the  circumstances  of  each  individual  case.  Where  the  books 
and  papers  of  the  insured  are  destroyed  by  the  same  fire  which  consumes 
the  property,  he  is  prevented  from  complying  with  the  conditions  of  the 
policy,  and  a  less  "  particular  statement "  is  held  to  be  sufficient,  and  all  that 
is  called  for  within  the  fair  meaning  and  intent  of  the  parties  as  expressed 
in  the  contract  and  modified  by  the  stipulation,  whicn  only  requires  "  as 
much  particularity  '*  as  the  nature  of  the  case  will  admit  of. 

1869.  The  claimant  must  prove  that  the  property  lost 
was  covered. by  the  policy;  that  the  loss  was  caused  by  the 
peril  insured  against,  and  its  value  at  the  time  of  the  fire. 
And  he  is  bound  by  the  statement  thus  made  and  delivered, 
and  he  cannot  upon  trial  impeach  its  truth  and  recover  upon 
testimony  showing  a  different  state  of  facts  from  that  which  it 
contains.     (1871.) 

But  where  the  insured  stated  under  oath  that  she  had  sold 

the  property  before  the  loss — 

Held  :  "  That  the  statement  did  not  operate  as  an  e8topi>el  to  prevent 
her  from  denying  the  sale  of  the  property. " 

PBELIMINABY   PROOFS    AS  EVIDENCE. 

1870.  Although  the  ^^ preliminary  j^^oofs^^  are  called  for 
by  the  insurer,  and  no  objection  is  made  to  their  regularity, 
yet  the  insured  cannot  prove  the  amount  or  extent,  as  to  value 
or  quantity  or  quality  of  his  loss,  or  the  particulars  thereof,  by 
his  own  statement,  if  there  be  nothing  in  the  policy  making 
such  statement  evidence  as  to  the  property  lost. 
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Held  :  That,  such  proof$  being^merelj  an  ex  parte  statement  of  the  in- 
sared,  thcj  cannot  be  turned  into  primd  facie  evidence  of  the  most  im- 
portant part  of  bis  case ;  he  cannot  make  such  evidence  for  himseUl    * 


Nevertheless,  such  preliminary  proofs  may  be  read  to  the 
jury,  but  only  as  evidence  that  there  had  been  a  compliance 
with  the  conditions  of  the  policy  requiring  them,  or  for  the 
purpose  of  refreshing  the  memory  of  a  witness.  The  suffi- 
ciency of  such  preliminary  proofs  is  for  the  courts ;  if  not 
sufficient  the  cause  is  at  an  end,  unless  an  express  or  implied 
waiver  by  the  insurer  can  be  proved.  Whether  the  amowd 
of  loss  furnished  is  as  ^'  particular  "  as  the  case  admits  of,  or 
whether  the  proofs  were  delivered  in  within  reasonable  time,  or 
whether  there  has  been  a  waiveVy  is  for  the  jury. 

MISTAKES  AND   OHISSIOXS. 

1§71.  HftLD:  If  the  insured,  through  mitiake,  makes  an  incorrect 
statement  of  a  material  matter  in  bis  preliminary  proofs,  and  files  no  amend- 
atory statement  correcting  the  previous  one,  he  cannot,  on  trial,  be  per- 
mitted to  sliow  that  by  viustake  he  misled  the  insurers  in  matters  where 
he  bound  himself  to  state  truly,  as  a  coudition  precedent  to  his  right  of 
recovery. 

1873.  When  a  party,  in  making  up  his  proofs  of  loss, 
inadvertently  omitted  mention  of  certain  articles  which  were 
destroyed,  he  may,  if  the  claim  is  not  paid  and  suit  is  brought, 
recover  for  the  articles  destroyed  but  omitted  in  the  proofs. 

WHO  MAY  MAKE  THE  PROOFS. 

1§73.  Condition  of  the  policy. — *'  If  this  policy  is  made  payable  in  case 
of  loss  to  a  third  party,  or  held  as  collateral  security,  the  proofs  of  loss  shall 
be  made  by  the  party  originally  insured,  unless  there  has  been  an  actual 
sale  ot  the  property  insured." 

The  preliminary  proof  TnB,y  be  executed  by  any  member 
of  a  firm  signing  for  the  firm,  or  by  any  duly  authorized  agent 
for  any  party  insured. 

1 874.  By  an  agent :  Where  the  proofs  of  loss  were  sworn 
to  by  an  agent  of  the  insured,  Judge  Buss,  in  Missouri : — 

Held  :  That,  under  ordinary  circumstances,  to  be  a  fatal  objection ;  for 
it  may,  with  propriety,  be  said  that  the  owner  is  supposed  to  know  not 
only  his  own  loss,  but  also  any  secret  reason  why  he  should  not  be  paid. 
The  company  contracted  that  he  should  take  the  responsibility  of  the  oath, 
and  if  he  was  the  one  with  whom  they  had  i>er8onally  dealt,  who  had 
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knowledge  of  the  matter,  he  would  be  boand  to  assume  the  responsibilitj. 
Bat  where  the  policj  was  obtained  hy  the  agent  upon  an  application  made 
bj  himaelf,  and  the  premiam  was  paid  by  him  and  the  premium  note  exe- 
cuted by  him,  and  he  had  other  policies  on  the  same  property  obtained  by 
himself,  and  when  the  principal  was  unknown  to  tho  company,  proofs  made 
by  such  agent  would  be  a  compliance  with  the  conditions  of  the  policy. 

1873.  After  a  loss  covered  by  a  policy  of  insurance^  an 
affidavit  by  the  insured  of  the  time,  amount,  and  circumstances 
of  the  loss,  accompanying  proof  that  a  loss  had  occurred,  was 
made  while  he  was  insane  : — 

Held  :  That  insanity  was  a  sufficient  excuse  for  failure  to  comply  with 
the  condition  of  the  policy  requiring  such  an  affidavit. 

That  if  the  affidavit  contained  the  necessary  information  as  to  the  time, 
amount,  and  circumstances  of  the  loss,  it  was  sufficient,  though  the  insured 
was  insane  when  it  was  made. 

UNDER  OPEN  FIRE   OR    CONTRACT   POLICIES. 

1 876.  In  cases  of  loss  under  open  fire  or  contract  policies j 
the  proofs  of  loss  should  contain  a  copy  of  the  written  portion 
of  the  policy,  with  the  specific  indorsement  covering  the 
property  lost  or  damaged,  with  the  statement  of  any  other  in- 
surance that  may  be  upon  the  same,  together  with  such  other 
particulars  required  in  ordinary  cases  as  may  be  pertinent  to 
the  occasion. 

UNDER  RE-INSURANCE. 

1877.  In  cases  of  loss  or  damage  under  re-insurance j  the 
condition  of  the  policy  requiring  preliminary  proofs  and  other 
vouchers^  is  held  to  be  complied  with  by  the  re-insured  com- 
pany forwarding  to  the  re-insurers  the  notice  and  proofs  of  the 
original  insured  as  soon  as  received.     (1043.) 

When  two  or  more  re-insurances  have  been  made  upon 
the  same  risk,  in  case  of  loss  the  original  proofs  cannot  be 
served  upon  each  re-insurer ;  in  such  event  certified  copies  of 
the  original  must  be  made  and  sent  to  such  re-insurers. 

WAIVER  OP  THE   PRELIMINARY   PROOFS. 

1878.  Preliminary  proofs^  though  a  condition  precedent 
to  recovery,  may  he  waived,  and  hence  are  important  only 
when  made  so  by  the  insurer  for  whose  security  and  informa- 
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tion  they  are  alone  required.  They  have  no  relation  to  the 
merits  of  the  case,  and  are  never  required  by  the  law ;  they 
are  the  consequences  of  special  conditions^  and  though  thej 
may  be  lawfcdly  insisted  upon,  still  they  may  be  lawfully 
tvaived. 

1879.  As  a  rule,  insurers  must  object  specifically  to  any 
and  all  mere  defects  in  formy  in  due  season  to  enable  the 
insured  to  remedy  the  same,  if  they  mean  to  rely  upon  such 
defects  as  substantial. 

1880.  Like  the  notice  of  loss,  it  is  held  that  the  recep- 
tion in  silence  oi preliminary  proofs^  furnished  in  good  faith,  or 
without  objection  to  their  forniy  is  evidence  of  a  waiver^  tem- 
porary or  absolute,  of  any  merely  technical  defect  therein. 

Held  :  Where  a  policy  of  iDsarance  provides  that,  in  case  of  loss,  the 
moDey  shall  be  paid  in  sixty  days  after  notice  and  proof  of  loss,  the  com- 
pany, by  receiving  and  retaining  the  notice,  afSdavit  of  loss,  and  other 
papers,  and  making  no  objections,  must  be  regarded  (as  admitting  that  thej 
were  properly  made  and  presented.  And  the  assured  is  not  required  to  in- 
troduce in  evidence  the  notice  of  the  loss,  but  may,  by  proof  that  he  has 
deli  vered  the  notice  and  other  papers,  and  that  the  company  had  interjKxsed 
no  objection  to  their  regularity,  raise  the  presumption  that  he  has  complied 
with  the  requirements  of  the  policy  in  that  regard. 

1881.  On  the  other  hand,  when  the  conditions  of  the 

policy  required  the  production  of  certain  preliminary  proofs, 

and  the  proofs  furnished  were  defective — 

Held  :  That  the  mere  reception  of  the  proofs  in  nlenee,  did  not  amount 
to  a  jraiver;  and  that  the  fact  that  the  company  did  not  object  to  the  proofs, 
and  gave  to  the  insured  no  notice  of  any  deficiencies,  and  made  no  request  for 
further  particulars,  only  amounted  to  receiving  them  in  silence,  from  which 
the  jury  were  not  authorized  to  infer  a  waiter.  To  make  a  case  of  wiiKf, 
silence  and  something  more  is  required;  and  that  something  must  be  more 
than  simply  equivalent  to  silence. 

1 8858.  And  again,  where  the  board  of  a  company  resolved 
"  that  the  claim  (of  the  assured)  be  resisted,  and  that  the  secre- 
tary furnish  them  with  a  copy  of  this  resolution,"  and  the 
claimants  contended  that  such  refusal  waived  all  objections  to 
the  preliminary  proofs  ;  Held,  by  Mahsiiall,  C.  J. : — 

"  That  the  resolution  of  the  board  to  resist  the  claim  is  exprewed  in 
general  terms,  and  consequently  applies  to  every  part  of  the  testimony 
offered  in  support  of  it.  We  know  of  no  principle  nor  usage  which  reqii*** 
underwriters  to  specify  their  objections,  or  which  justifies  the  inferwct 
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thftt  way  objection  is  vairtd.  We  know  of  no  principle  by  wUeh  prdmt- 
lory  proof >  shoald  be  separated  from  the  other  pTooIi  which  were  reqnired  to 
nutAiu  tbe  claim,  uid  Ua  Inaufflciencj  be  remarked  to  the  iosared.  The 
general  resolation  of  the  board  was  notice  to  the  osaared  that  if  thejr  In- 
tended to  assert  their  claim  In  a  coart  of  juatlee,  thejmnat  come  into  court 
prepared  to  support  it." 

Drake,  J.^  Supreme  Court  of  New  Jeraej,  commetitiiig  on 
tliis  ruling,  says  ; — 


1§S3.  Id  the  case  of  Dawes  vb.  The  North  River  Insur- 
ance Company,  7  Cowen,  402,  there  waa  not  only  no  ohjec- 
tion  made  to  defects  in  the  preliminary  proofs,  but  there  was 
an  express  icaivcr  hy  the  president  of  the  company.  The 
coort — 

Hkld:  That  be  had  do  antbority  to  make  aach  umiDtfr,  and  decided  the 
eanae  against  the  claimant,  paj'ing  noatteaCion  to  tbeuait«r  to  be  implied 
from  want  of  objection. 

1S84.  The  waiver,  on  account  of  delay,  maybe  only 

temporary.     In  a  case  of  defect  in  the  proofs,  it  was,  in  Mary- 

land — 

Hrld  ;  That  the  neglect  of  the  nnderwriter  to  point  it  out,  though  it 
may  be  a  aufllclent  excuse  to  the  insured  for  not  producing  the  proob  cor- 
rected until  demanded,  it  la  not  aaaiver  of  their  light  subsequently  to  de- 
mand that  the  defect  aball  be  supplied,  provided  that  the  insured  has  not, 
in  the  meantime,  loat  the  means  of  aupplying  it. 

18S9,  In  case  of  a  demand  for  a  loss  under  an  agree- 
ment to  make  a  policy  against  fire,  a  denial  of  such  agree- 
ment by  the  insurers  is  held  to  be  a  waiver  of  preliminary 
proofs  of  loss  within  the  time  stipulated  in  the  form  of  policy 
used  by  the  company. 

1 88G.  An  offer  to  compromise  and  pay  a  part  of  a  claim, 
no  objection  being  made  as  to  the  sufficiency  of  the  proofs  ren- 
dered— 

Held:  To  be  a  ud^mt  of  any  inaafflclency;  also  that  a  part  payment  of 
a  claim  waa  a  tnu'ner  of  any  defect  in  the  proofs,  the  ieaiter  tf  notice  of  lou 
i*  not  a  uanar  t^ prtUnUnarg  proqf*. 
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1887.  Blank  forms  of  preliminary  proo/y  embodjing  the 
requirements  of  the  conditions  of  the  policj,  in  case  of  loss  or 
damage^  are  usoallj  sent  volantarily  bj  the  companies  to 
facilitate  the  adjustment  of  honest  losses ;  which  preliminani 
proof y  with  the  necessary  accompanying  '^  vouchers^  and  sup- 
plementary proofs,  it  will  be  the  daty  of  the  claimant  to  make 
up  to  the  satis/action  of  the  company. 

1888.  That  such  proofs  shall  be  satisfactory  does  not 
imply  such  evidence  as  caprice  may  require,  bat  sach  as  may 
be  pertinent  to  the  facts  of  the  loss,  and  would  be  likely  to 
satisfy  reasonable  men. 

VOUCHERS, 

AND  OTHEB  BUFFLKMENTABT  PBOOV8. 

1 8§9.  Condition  of  the  pciicy,—"  And  until  such  proof  declarations  tnd 
certificates  are  prod  need    ....    the  loss  shall  not  be  payable." 

1 890.  In  all  cases  of  adjustment  there  are  certain  neces- 
sary "  voucherSy^  vitally  essential  to  the  perfection  of  the  proo^ 
as  representing  the  facts  and  figures  upon  which  the  prelimi- 
nary proof  lA  to  be  predicated,  and  forming  the  basis  of  the 
claim. 

1891.  This  i^roq/*  or  evidence  should  always  embrace  the 
following,  viz. : — 

First :  A  list  of  other  insurant  upon  the  property,  if  an  j — Schedule  A, 

Second :  A  detailed  statement  of  the  value  of  the  property  at  the  tune 
of  the  fire ;  and  the  amount  of  loss  or  damage  thereon  caused  by  the  peril 
insured  against — Schedule  B. 

Third :  A  statement  of  the  ownership  or  interest  of  the  insured  in  the 
property. 

Fourth :  The  occupation  of  and  use  to  which  the  premises  burned,  or 
containing  the  property  destroyed  or  damaged, was  put  at  the  time  of  the  fire. 

Fifth :  The  cause  of  the  fire,  so  far  as  known  to  the  insured. 

Sixth  :  Magistrate's  or  notaryfe  certi/icate. 

FIRST. — OTHER  INSURANCE. 

1 893.  Exact  copies  of  the  written  portions  of  all  policies 
of  other  companies  interested  in  the  loss,  whether  concurrent 
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or  otherwise,  if  any  bucIi  exist,  giving  date,  time,  amount  of 
insurance,  property  covered,  rate,  and  amount  of  premium 
received  by  each  company,  with  any  indorsements  on  or  re- 
newals of  any  of  these  policies. 

1 893.  It  is  held,  in  Wisconsin : — 

'*  That  the  furnishing  copies  of  other  policies  was  a  condition  precedent, 
without  which  or  a  waiver  by  the  company,  no  recovery  could  be  had  upon 
the  policy  ;  that  as  it  was  a  matter  of  contract,  in  whi<m  the  insured  might 
have  guarded  against  the  impossibility  of  performance,  his  inability  to  give 
such  proof,  on  account  of  loss  of  policy,  affords  no  excuse/'    (173«) 

1 894.  It  will  be  observed  that  the  condition  of  the  policy 
calls  for  "  copies  of  the  written  portion  o{  all  policies  therein;  ^^ 
this  leaves  it  an  open  question  whether  or  not  this  comprehen- 
sive term  aUj  in  this  connection,  would  not  embrace  any  policies 
there  might  be  in  existence  by  mortgagees,  lessees,  etc.,  etc., 
which  are  not  now  held  as  co-insurance,  nor  required  to  con- 
tribute for  losses  upon  the  property  covered  by  them  in  con- 
junction with  other  direct  insurance. 

1 895.  It  is  the  evident  intention  of  this  clause,  however, 
that  all  such  policies  shall  be  included  in  the  proofs,  so  that  the 
imderwriter  may  be  in  possession  of  all  of  the  facts.  (3037.) 

SECOND. — LVALUE   OF  THE   PBOPEBTT. 

1 896.  The  insurance,  in  itself,  is  neither  proof  nor  pre- 
sumption of  the  value  or  existence  of  the  insured  property* 
(1876,  1910.) 

1897.  In  cases  of  stocks  of  goods,  these  ^^  vouchers  ^^ 
consist  of  any  cumulative,  itemized  evidence,  going  to  prove 
the  general'  statements  called  for  by  the  preliminary  proofs : 
usually  taken  from  the  hooks  of  account  of  the  assured,  such  as 
the  inventory  of  stock  last  taken ;  bills  of  purchase  made  since 
the  inventory  and  up  to  the  time  of  the  fire ;  sales  for  cash  or 
credit,  during  the  same  period  of  time,  less  the  estimated 
profits  on  such  sales. 

1898.  Under  a  valued  policy  the  insured  needs  not  to 
prove  the  value  except  in  cases  of  fraudulent  over- valuation. 
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AMOUNT   OP   LOSS. 

1 899.  The  proof  of  the  amount  of  loss  means  not  only  the 
delivery  of  a  statement  or  particulars  of  the  claim,  hnt  the 
exhibition  of  such  legal  evidence  to  support  it  as  the  circum- 
stances of  the  case  will  admit  of,  supported  also  by  the  oath  or 
affirmation  of  the  claimant.  The  inventory  of  the  goods  sared; 
with  the  appraiser's  list  of  damages  added,  and  this  amomit 
deducted  from  the  total  value  of  the  property  as  found  to  be  at 
the  time  of  the  fire,  will  give  the  gross  amount  of  loss. 

1900.  Invoices,  books  of  account,  sales,  and  inventoriea 
of  stock,  taken  immediately  after  the  fire,  and  the  testimony  of 
the  clerk  of  the  insured,  are  proper  evidence  of  the  loss  hjf 
removal  of  goods,  when  endangered  by  fire. 

1901.  Held:  That  if  the  insured, his  books  being  burned, estimite 
his  loss,  in  a  preliminary  proof,  from  a  previous  account  of  stock  and  sab- 
sequent  purchases  and  sales,  ho  should  state  not  merelj  the  result,  but  how 
he  makes  his  estimates  so  as  to  arrive  at  bis  results. 

1903.  Stating  the  entire  loss,  imder  two  or  more  policies, 
without  distinguishing  the  arooimt  covered  by  the  policy  in 
question,  held  not  to  be  a  good  account. 

1903.  In  smaller  stores  it  is  frequently  the  custom  tot^ke 
articles  out  of  the  stock  for  family  and  other  uses,  withont 
making  any  entry  thereof  upon  the  books.  In  this  way  quite  a 
large  amount  might  be,  and  often  has  been  taken  and  paid  for 
by  the  undei-writer  as  loss.  It  is  but  justice  that  the  sums  thos 
appropriated  should  be  credited  to  the  company  in  the  proofs. 

1904.  In  cases  where  a  firm  has  been  in  business  for  a 
number  of  years,  a  large  amoimt  of  old^  shop-worn^  and  deteri- 
orated stock  will  accumulate,  upon  which  a  discount  oitenyfif' 
te&Hy  or  twenty-five  per  cent.,  or  even  more  should  be  made  to 
bring  it  to  its  cash  value  at  the  time  of  adjustment.  The  neir 
form  of  policy  has  a  condition  relative  to  depreciation  of  stock. 
(1746.) 

1905.  New  stock  will  be  bought  from  time  to  time  to 
"  kitchen  "  up  and  help  to  dispose  of  the  old  stock;  but  tbe 
larger  portion  of  the  daily  sales  will  be  of  the  new  goods ;  the 
*^  shopkeepers  ^'  will  disappear  slowly.    Note  this  I 
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1906.  On  HOUSEHOLD  PROPERTY  the  ^^  vouchers^^  should 
be  a  list,  with  present  cash  values^  after  making  allowance  for 
use,  of  the  furniture  destroyed ;  or  in  case  of  damage  only,  if 
of  any  extent,  by  submission  to  appraisers ;  but  the  most  satis- 
factory way  is  by  mutual  agreement  of  owner  and  adjuster.  A 
skillful  adjuster  can  save  time  and  money  by  dispensing  with 
appraisers,  and  going  through  the  loss  with  the  claimant  him- 
self, in  this  class  of  cases. 

1907.  On  MILLS  and  machinery  losses  the  adjustment  is 
usually  so  complicated  and  important,  in  consequence  of  the 
sums  involved,  that  experienced  men  only  are  intrusted  with 
the  management  of  the  case ;  and  as  a  number  of  companies 
are  usually  interested  in  such  losses,  it  is  customary  to  select 
a  committee  from  those  interested,  to  whom  the  adjustment  is 
intrusted. 

1908.  In  cases  of  loss  or  damage  to  buildings,  the 
^^vouchers^^  will  be  the  ^^hid^^  or  ^' estimate  ^^  of  some  respon- 
sible builder  as  to  the  sum  for  which  he  will  contract  to  rebuild 
or  repair  the  premises,  and  not  his  simple  valuation  of  what  the 
loss  or  damage  may  appear  to  be. 

1909.  When  these  vouchers  are  voluminous,  it  will  be 
sufficient  that  they  be  submitted  to  and  approved  by  the  ad- 
juster, who  should  scrutinize  them  carefully  in  detail ;  com- 
paring values,  examining  extensions,  footings,  etc.^  etc.,  so  as 
to  detect  errors,  accidental  or  intentional.  In  this  case  only 
the  respective  amounts  need  appear,  in  a  condensed  form. 

THIRD. — INTEREST  OR  TITLE. 

191  !•  The  interest  of  the  insured  in  the  property,  if  real 
estate,  whether  in  fee  simple  or  absolute — legal  or  equitable — 
if  anything  less  than  the  whole ;  or,  if  personal  property, 
whether  held  iu  trust,  or  on  commission,  or  on  storage,  or  sold 
but  not  delivered,  or  not  removed,  such  interest  and  its  extent 
must  be  clearly  set  forth  in  the  proofs,  with  the  names  of  the 
respective  owners,  and  he  certified  to  hy  them.  (478-96, 
439-3,  433-10.) 
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TiTLB  has  respect  to  that  which  is  the  sabject  of  ownenhip,  and  is  thai 
which  is  the  fonndation  of  ownerthip.    (6M.) 

bTTEBEST  difTers  from  ownenhip;  the  terms  are  not  sjnonjmoos.  In- 
tereit  is  a  qualified  awrurship,  and  implies  a  portion  or  share.  Insurable  a- 
teresU  arise  under  various  circumstances.    (Mft.) 

OW2YBB8HIP  is  the  right  bj  which  a  thing  belongs  to  aome  one  in  par- 
ticular, to  the  exclusion  of  all  others :  an  absolute  title.    (1991  •) 

Owner  is  one  who  has  dominion  of  a  thing,  real  or  persanal,  corporetl 
or  incorporeal,  which  he  has  a  right  to  enjoy  and  do  with  as  he  pleases,  lo 
far  as  the  law  permits. 

Where  there  are  several  ownerSy  the  majoritj  may  make 

contracts  in  the  usual  course  of  business;  and  such  contracts 

will  bind  the  minority. 

Held  :  That  an  instruction  "  that  the  policies  of  insurance  with  the 
applications  described  in  the  petition  in  this  action  are  primd  facie  eridenoe 
of  title,  and  of  an  irmurable  interest  therein  in  the  plaintifl^''  is  correct.  The 
possession  is  pritnd  faeie  evidence  of  title  to  property,  but  open  to  be  rebutud 
by  other  evidence. 

POUBTH. — OCCUPATION. 

1913,  The  occupancy  of  the  premises  at  the  time  of  the 
fire  must  be  given  in  detail ;  all  changes  in  use  or  occupanq/ 
since  the  application  *was  filed,  or  policy  issued^  must  be  care- 
fully noted  at  length  in  the  proof.     (478-9,  1 137.) 

When  a  policy  required  proof  of  occupancy  at  the  time  of 
the  fire,  which  proofs  showed  that  the  building  was  used  as  * 
hotel ;  but  no  license  had  been  obtained  to  keep  it  as  a  hotel, 
as  required  by  law,  and,  in  the  memoranda  of  special  hazards 
annexed  to  the  policy,  ^'  all  unlawful  business  was  prohibited: 

Held  :  "  That  an  action  could  not  be  maintained  upon  the  polio/." 

FIFTH. — ORIGIN   OF  THE  FIBE. 

1913,  The  insured  must  give  all  the  information  within 
his  knowledge  upon  this  point,  and  must  assert — 

That  the  fire  did  not  originate  bj  any  act,  design,  or  procnrementon 
his  part,  nor  on  the  part  of  any  one  having  any  interest  in  the  said  policies 
of  insurance  ;  nor  in  consequence  of  any  fraud  or  evil  practice  done  or  fu* 
fered  by  him,    (1578.) 

Design  imports  a  plan,  scheme,  or  intention  carried  into 
effect. 
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MAGISTRATE'S  CERTIFICATE. 

SIXTH. 

1914.  Condition  of  Vie  policy.-^**  And  shall  also  produce  a  certificate 
under  the  hand  and  seal  of  a  magistrate  or  a  notary  public  (nearest  to  the 
place  of  the  fire,  not  concerned  in  the  loss  as  a  creditor  or  otherwise,  nor 
related  to  the  assured),  stating  that  he  has  examined  the  circumstances  at- 
tending the  loss,  knows  the  character  and  circumstances  of  the  assured,  and 
verily  believes  that  the  assured  has,  without  fraud,  sustained  loss  on  the 
property  insured  to  the  amount  which  such  magistrate  or  notary  public 
shall  certify."    (47§-9.) 

191 5.  It  is  customary  to  append  to  the  preliminary 
proofs,  as  a  part  thereof,  the  certificate  of  a  magistrate  or 
notary  public,  residing  "  nearest "  or  "  most  continguous  ^^  to 
the  fire,  and  consequently  supposed  to  know  the  correctness  of 
the  facts  set  forth  in  the  proofs,  stating  his  belief  in  the  honesty 
of  the  claimant,  and  his  opinion  as  to  the  amount  of  the  loss 
sustained  by  him.  The  condition  of  some  policies  requires  that 
he  shall  certify  that  ^*  he  hwws  and  believes  that  the  insured 
has  really  and  by  misfortune,  without  fraud,  sustained  loss  to 
the  amount  therein  named."  This  last-recited  form  is  ambig- 
uous, as  it  leaves  an  uncertainty  as  to  whether  the  word  "  there- 
in  "  refers  to  preliminary  proofs  of  the  insured,  or  to  the  cer- 
tificate of  the  magistrate  or  notary.  Chancellor  Walworth 
held,  when  this  condition  was  under  consideration,  that  the 
phrase  "  amount  therein  named,"  referred  to  the  amount  named 
in  the  certificate,  which  might  or  might  not  be  the  same  as 
that  claimed  by  the  insured  in  the  proofs.  Other  policies, 
again,  require  the  certifying  magistrate  or  notary  to  state  that 
he  ^*  believes  ^^  that  the  insured  **has  sustained  loss  on  the 
property  insured  to  the  amount  claimed  by  the  said  insured." 
Other  companies  omit  its  requirement  entirely.     (1930,) 

1916.  This  stipulation  was  made  in  the  early  days  of 
fire  insurance,  while  it  was  as  yet  comparatively  an  experi- 
ment, and  was  intended  to  guard  the  underwriters  from  some 
of  the  many  frauds  that  might  be  practiced  upon  them  by 
designing  men.  In  the  English  policies,  where  the  clause 
originated,  a  certificate  is  required  ^'  from  the  nearest  minister 
of  th^  gospelj  church-wardens^  'neighhorSj  or  inhabitantSy  re- 
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spectable  freeholders,  not  concerned  in  such  loss,  importiDg 
that  they  were  well  acquainted  with  the  character  and  circum- 
stances of  the  person  or  persons  insured,  and  do  know  or 
verily  believe  that  he,  she,  or  they,  really  and  by  mififortune, 
without  fraud  or  evil  practice,  have  sustained  by  such  fire, 
the  loss  and  damage  as  his,  her,  or  their  loss,  to  the  value 
therein  mentioned." 

191  y.  Prior  to  A.  D.  1800,  a  number  of  suits  were  de- 
cided under  this  clause  in  England,  and  created  a  great  deal 
of  discussion  pro  and  con  as  to  its  materiality ;  but  it  was 
eventually  decided  (A.  D.  1 796) : — 

"  That  the  procuring  of  such  a  certificate  was  a  condition  precedent  to 
the  right  of  the  assured  to  recover  ;  and  that  it  was  immaterial  that  the 
minister,  etc.,  wrongfully  refused  to  sign  the  certificate." 

1918,  Such  has  been  the  ruling  to  the  present  time  in 
England  and  America.  Hence,  when  the  stipulations  of  the 
policy  call  for  this  ccrtlficatej  it  is  as  absolutely  essential  tluu 
all  of  its  requirements,  singly  and  collectively,  be  complied 
with,  as  with  any  of  the  other  covenants  of  the  contract. 

The  form  of  the  original  clause,  though  unchanged  in  tie 
main,  has  been  modified  and  somewhat  restricted  m  this 
country,  being  confined  to  magistrates,  notaries  public,  and 
parties  authorized  to  administer  oaths.  Hence,  while  known 
in  England  simply  as  '^  the  certificate  of  loss,"  it  is  designated 
here  as  "  the  magistrate^  certificate J^ 

1919.  Under  the  conditions  of  the  National  Board 
form  of  the  clause,^  the  requirements  of  the  certificate  areas 
follows,  viz. : — 

BEQUIEEMENTS    OF   THE   CERTIFICATE. 

1.  Must  be  under  seal. 

2.  Of  the  "  NEAREST ''  magistrate  or  notary  public. 

S.  Must  not  be  a  relative  or  CREorroR  of  the  claimant. 

4.  He  must  have  examined  the  circumstance  of  the  loss,  and  must  KXOW 
the  cnARAcrER  and  circumstances  of  the  insured. 

5.  Must  state  the  amount  of  the  loss  to  the  best  of  his  owx  wsUXf^ 
knowledge,  without  reference  to  the  amoant  stated  in  the  proofs. 
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19ft0.  The  other  points  connected  with  the  certificate 
re: — 

6.  In  case  of  refusal  of  the  designated  magistrate  or  notary  to  make 
le  certificate. 

7.  The  TIHB  within  which  the  certificate  most  be  produced. 

8.  When  the  requirement  may  be  waited,  actually  or  by  implication. 

9.  When  there  may  be  defects  in  the  certificate  offered. 

The  following  are  some  of  the  rulings  of  the  courts  upon 
liis  certificate  : — 

I. — THE   SEAL. 

19ftl.  A  neglect  to  object  to  a  certificate  on  account  of 
ie  omission  of  the  magistrate's  or  notary's  sealj  is  held,  in 
lew  York,  to  be  a  waiver  of  objection. 

II.— THE   NEAREST    MAGISTRATE   OR  NOTARY. 

1933,  Held,  in  Iowa  : — 

That  distances  would  not  bo  nicely  calculated  to  ascertain  who  was  the 
earest  magistrate,  where  the  ouo  signing  was  near  by  and  was  acquainted 
ith  all  of  the  circumstances. 

On  the  other  hand,  held  in  Maine  and  Indiana : — 

That  any  difference  in  point  of  distance  from  the  place  of  loss  between 
le  residences  of  the  magistrates  is  "  materiul"  being  made  so  by  the  ex- 
ress  terms  of  the  contract ;  and  that  the  jury  were  bound  to  regard  such 
ifference  in  distance  as  material,  without  further  inquiry  on  the  subject. 

19ft9.  It  has  been  HELD :  That  distance  may  be  deter- 
lined  by  the  2?face  of  business  of  the  magistrate  or  notary. 

1 934,  Where  the  first  certificate  from  the  nearest  magis- 
•ate  was  found  deficient  in  form,  two  others  were  procured, 
orrect  in  form,  but  from  magistrates  living  at  a  greater  dis- 
ince  from  the  fire  than  the  first  magistrate — 

Held  :  Not  to  be  a  compliance  wi|ii  the  requirement,  and  that  the  in 
ired  could  not  recover. 

ni. — CREDITORS. 

1 935,  Where  two  magistrates,  creditors  of  the  insured, 
rere  nearer  to  the  fire  than  a  third,  whose  certificate  was 
btained — 

Heu)  :  To  be  a  sufficient  compliance. 
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Where  a  magistrate  or  notary  certifies  that  he  is  not  in- 
terested in  the  case,  the  onus  of  proving  such  interest  lies  with 
the  underwriter. 

IV. — THE  CHARACTER  OF  THE  CLAIHAKT. 

1936,  This  clause  of  the  condition  is  complied  with  bja 
certificate  to  the  character  of  the  insured;  "  as  learned  fiDm 
information  and  personal  knowledge." 

V. — AMOUNT   OF  LOSS. 

1937.  Under  the  provision  of  the  policy  requiring  thit 
the  certificate  shall  state  that  the  magistrate  knows  and  be- 
lieves that  the  insured  has  really  and  by  misfortune^  without 
fraud,  sustained  loss  to  the  amount  therein  mentionedy  held,  br 
the  Court  of  Lower  Canada  : — 

That  it  was  a  condition  precedent  to  recovery  that  the  certificate  fthoold 
state  the  amount  of  loss. 

1938,  Under  the  condition  of  the  National  Board /orw 
of  policy  J  if  the  certifying  magistrate  believes  the  loss  by  the 
burning  of  the  property  to  be  more  or  less  than  the  sum 
claimed  by  the  insured   in  his   proofs^  and  certifies  to  the 
amount  which   he  believes  to  be  correct,  it  will  be  full  com- 
pliance, even  if  such  specified  sum  be  but  a  nominal  one.    It 
rests  upon  the  insured  to  prove  the  amoimt  of  his  loss  to  the 
satisfaction  of  the  underwriter;  and  this  can  be  done  by  other 
evidence   bearing  more  directly  and  particularly  upon  this 
point.     The  magistrate  cannot,  under  ordinary  circumstances, 
know  anything  about  the  value  of  the  property  lost;  and  as 
there  is  no  penalty  attached  to  false  statements  in  this  matter, 
willful  or  otherwise,  few  of  them  hesitate  to  certify  to  the 
amount  named  and  sworn  to  by  the  affiant; 

1939.  The   policies  in   use  in  the  city  of  New  York, 
about  A.  D.  1800  to  1825,  contained  the  following  as  part  of 
the  certificate,  which  is  much  more  satiEfactory  and  explicit ; 
and  if  any  dependence  is  to  be  placed  upon  this  certificate, 
it  should  be  again  brought  into  use,  viz. : — 
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"  That  he  has  examined  into  the  cause  of  fire  and  loss ;  and  his  opinion 
thereon,  together  wUh  the  affidavit  or  affidavits  annexed  thereto  of  atteh  person 
or  persons  as  shall  be  examined  before  him  in  relation  to  such  fire  and  loss,  stat- 
ing the  circumstances  as  nearly  as  possible,  how  such  fire  happened,  and  the 
amount  of  the  loss  such  person  hath  suistained  thereby." 

By  conforming  to  the  requirements  of  this  certificate,  the 
certifying  official  would  have  some  data  by  which  to  approxi- 
mate the  atnount  of  the  loss,  and  at  the  same  time  gather  in  a 
practical  form  much  important  information  connected  with 
the  fire  that  cannot  be  obtained  in  any  other  legal  manner; 
whereas,  under  the  present  form,  he  "goes  it  blind,"  and  cer- 
tifies to  what,  in  ninety-nine  cases  out  of  a  hundred,  he  knows 
and  cares  nothing  about  beyond  his  fees. 

VI. — REFUSAL  TO   CERTIFY. 

1930,  It  will  not  unfrequently  occur  that  honest  magis- 
trates will  be  found  who  will  re/use  to  certify  to  any  specified 
sum  as  the  amount  of  loss,  either  from  want  of  knowledge  upon 
the  subject,  or  from  the  character  of  the  claimant.  This  will 
not  avail  the  insured,  "  for  if  a  person  engage  for  the  act  of  a 
stranger,  he  must  procure  such  act  to  be  done,''  unless  the  re- 
fusal of  such  stranger  be  procured  by  the  act  of  the  other 
party.  So,  where  a  clergyman  declined  to  certify  to  the 
amount  of  loss  solely  upon  the  ground  that  he  had  no  such 
knowledge  of  the  value  of  the  property  as  would  justify  him 
in  making  such  certificate,  it  was  held,  in  England  and  in 
New  Jersey,  not  to  be  a  compliance  with  the  terms  of  the 

condition. 

1931.  Held,  in  England,  and  affirmed  by  the  Supreme  Court  of  this 
eountry:  That  the  production  of  the  certificate  required  by  the  stipulation 
of  the  policy  is  a  condition  precedent  to  the  payment  of  the  loss,  so  that,  if 
wrouguilly,  or  from  improper  motives,  it  be  refused,  it  will  not  excuse  the 
want  of  it. 

1933*  Where  the  ministers  and  wardens  (wrongfully,  as 

held  by  the  claimant)  refused  to  sign  the  certificate,  and  he 

produced  a  certificate  signed  by  several  householders  instead  :-— 

Held  :  "  That  compliance  with  the  requirements  of  the  condition  was 
a  condition  precedent,  and  that  the  rtfuial  of  the  minister  and  church- 
waidens,  whether  rightfully  or  wrongfully,  was  equally  insufficient  as  an 
exeuie." 

39 
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1933.  Where  the  two  nearest  magistrateB  both  refused 
to  make  the  certificate,  the  insured  procured  a  certificate  finom 
the  next  nearest  magistrate : — 

Held,  in  Maine  Supreme  Court :  Tliat  this  did  not  entitle  the  inBored  to 
recover ;  and  that  the  procuring  of  the  certificate  of  the  neareft  magiftrate, 
answering  the  description  in  the  policj,  was  a  condition  precedent  that 
most  be  complied  with  before  the  insured  could  recover  for  the  loss. 

VII, — TIME  OF  PRODUCTION  OF  THE   CERTIFICATE. 

1934.  The  condition  of  the  National  Board  form  of 
policy  makes  no  requirement  as  to  the  time  within  which  the 
certificate  shall  be  forthcoming ;  though,  from  the  context,  it 
is  supposed  to  accompany  the  proofs  of  loss  as  a  part  thereof 
Under  this  condition  the  only  requirements  of  the  law  in  ref- 
erence to  its  production  is  that  it  shall  be  within  a  ''  reasoth 
able  fimeJ^ 

1935.  Where  a  policy  required  that  the  insured  should 
^^a?  soon  as  possible  thereafter  give  notice,  etc. — ^make  proof, 
etc.,  and  procure  a  certificate  under  the  hand  of  a  magiatratt^ : 

Held,  by  the  Supreme  Court  of  the  United  States :  Tliat  **  at  toon  (U 
possible'*  could  not  be  drawn  down  to  fix  the  construction  of  the  clause  re* 
Rpccting  the  certificate  ;  but  the  **  certificate  must  be  procured  within  a  rta- 
tuftobU  time  after  the  loss."    (1014.) 

1936.  When  a  magistrate's  certificate  was  required  bj 

the  policy,  and  on  notice  and  demand  for  loss  made  on  '20th 

February,  a  question  arose  as  to  the  insurer's  interest,  which 

was  under  discussion  until  28th  June  succeeding,  when  the 

underwriters  finally  decided  not  to  pay  the  loss  : —  . 

Held,  by  Chief  Justice  Marshall  and  associates :  That  the  discoffion 
was  not  a  waiver,  on  the  part  of  the  underwriters,  of  the  condition  for  the 
production  of  the  magittrate's  certificate. 

1937.  Where  a  second  set  of  papers  was  furnished  hj 
the  insured,  on  account  of  defects  in  the  first,  and  the  ques- 
tion of  time  was  raised  : — 

Held  :  "  Tliat  the  words  '  as  soon  as  possible '  must  be  constraed  to 
moan  within  a  reasonable  time,  under  the  circumstances;  and  it  ^^^P^^' 
erlj  left  to  the  jury  to  say  whether,  considering  the  facts,  the  insured  ata 
complied  with  the  condition  by  furnishing  the  second  set  of  paper0>  ^^ 
was  not  a  question  of  law  lor  the  judge  to  decide." 


DEFECTS  IN.  611 

VIII. — WAIVER. 

1938*  Where  the  underwriters  object  to  a  certificate  on 
another  ground  than  that  of  not  being  the  ^^  nearest  magis- 
trate," it  is  held,  in  New  York,  to  be  a  waiver  of  objection  to 
the  certificate. 

Where  the  underwriter  declared  his  intention  of  resisting 
the  claim  of  the  insured  upon  other  grounds  than  that  of  in- 
sufficiency of  the  certificate,  it  was  held,  in  Missouri,  to  be  a 
waiver  of  the  right  to  object  to  the  certificate,  though  not  of 
that  of  the  nearest  magistrate. 

1939,  The  same  general  principle,  as  to  waiver j  operates 
in  the  requirements  of  this  condition  of  the  policy,  as  in  "pre- 
liminary proofs'^  and  "notice  of  loss."  (In  this  connection 
see  opinion  of  Marshall,  C.  J.,  and  Drake,  J.,  1883.) 

IX. — DEFECTS. 

1940,  If  the  certificate  be  produced,  and  the  under- 
writers allege  its  insufficiency,  they  are  bound  to  point  out 
the  deficiency ;  and,  at  the  request  of  the  insured,  to  return 
the  certificate  to  him  to  be  amended ;  their  neglect  or  refusal 
to  do  so  will  excuse  the  neglect  of  the  insured  to  produce  the 
amended  cettificate. 

1941,  Upon  this  subject  Chancellor  Walworth  says : — 

"Qood  faith  on  the  part  of  the  underwriters  requires  that,  if  they  mean 

to  insist  upon  tkformil  defect  of  this  kind  in  the  preliminary  proofs,  thej 

should  apprise  the  insured  that  they  consider  the  same  defective  in  that 

particular,  or  put  their  refusal  to  pay  upon  thcU  ground  as  well  as  others,  so 

as  to  g^ve  him  an  opportunity  to  supply  the  defect  before  it  should  be  too 

iate ;  and,  if  they  neglect  to  do  so,  their  silence  should  be  held  a  waiver  of 

Such  defect  in  the  preliminary  proofs,  so  that  the  same  shall  be  considered 

aa  duly  made,  according  to  the  conditions  of  the  policy/'    (See  Marshali* 

a,  J .,  contra  19^9.)    (1949.) 
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BOOKS  OF  ACCOUNT. 

DUPLICATE  INVOICES. 

1943.   Condition  of  the  poUey.—"  The  assaied  shall  also  prodnoe  their 
books  of  account  and  other  voochers,  and  exhibit  the  same  for  examinatioii 


a 


at  the  office  of  the  company,  and  permit  extracts  and  copies  thereof  to  be 
made ;  the  assured  shall  also  produce  certified  copies  ofaUbilU  and  inwoiem, 
t?ie  originals  of  which  have  been  lost,  and  shall  exhibit  all  that  remains  of  tlie 
property  which  was  covered  by  this  policy,  damaged  or  not  dama^ped,  for 
examination  to  any  person  or  persons  named  by  the  eampany.'*    (479-9.) 

1943.  This  is  a  stipulation  of  the  policy  which  makes  a 
formal  act  necessary  over  which  the  insured  may  have  no 
control.  Hence,  when  required  so  to  do  by  the  conditions  of 
the  policy,  the  insured  must  furnish  ms  hooks  of  acrxmnt  and 
other  vouchers  in  support  of  his  claim,  as  far  as  lies  in  his 
power  J  and  a  refusal  to  do  so,  or  any  concealment,  bars  his 
right  of  recovery.     (It599,) 

1944.  "  This  requirement,  however,  creates  no  implied  warranty  on 
the  part  of  the  insured  to  keep  books  of  account,  and  to  be  ready  to  produce 
them  when  called  on ;  but  it  is  to  be  construed  as  a  stipulation  to  produce 
such  books,  if  any,  as  he  may  be  in  the  habit  of  keeping." 

194»).  Held  :  "  If  there  be  such  a  destruction  of  the  books  and  touehert 
as  prevents  the  insured  from  sending  in  a  *  particular  account,*  a  geneni 
statement  of  the  gross  amount  of  the  loss,  and  the  circumstances  attendinfC 
it,  properly  verified,  may  be  suificient/'    ( 1 497.) 

1946,  Held  :  "  If  the  insured,  his  books  being  burned^ 
estimate  his  loss  in  a  preliminary  proof,  from  a  previous  ac- 
count of  stock  and  subsequent  purchases  and  sales,  he  shooUl 
state  not  merely  the  result  but  how  he  makes  his  estimates, 
so  as  to  arrive  at  his  results." 

1947*  When  the  conditions  of  the  policy  required  tke 
production  of  "  books  of  account  and  other  proper  vouchers,^ 
the  books  having  been  burned,  the  company  required  certain 
invoices  which  the  insured  refused  to  produce,  though  within 
his  power  to  do  so. 

HuLD,  and  affirmed  upon  appeal :  ''That,  having  fidled  to  comply  with 
the  conditions  of  the  policy,  the  insured  could  not  recover.'' 

1948.  But,  on  the  other  hand,  where  the  insured  gave  to 
the  company  the  names  of  parties  of  whom  he  had  purchased 
goods,  but  refused  to  sign  a  request  to  those  parties  to  funii»h 
duplicates  of  the  bills  he  had  purchased  of  them : — 
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Held  :  Tliat  such  refusal  did  not  prevent  recovery. 

Probably  this  decision  was  made  upon  the  same  grounds 
as  the  following : — "  Want  of  control,  etc," 

1949.  Where  the  condition  of  the  policy  required  loss  to 
be  verified  by  "  their  books  of  account  and  other  proper  voucherSj^ 
the  books  of  accounts,  etc.,  were  burned,  and  could  not  be  pro- 
duced. The  company  required  ^'  duplicate  invoices  and  the 
pass-books  of  journeymen,"  in  which  were  entered  the  articles 
manufactured.     Held,  and  affirmed  on  appeal : — 

That  such  invoices  and  pass-books  belonged  to  the  merchants  and 
journeymen,  and  were  not  in  the  possessian  or  control  of  the  insured  ;  and  were 
not  the  "  books  of  account  and  other  proper  vouchers  required  to  be  pro 
duced  by  the  policy ;"  and  "  that  the  plaintifis  were  not  bound  to  lay  this 
sort  of  evidence  before  the  company  before  they  commenced  their  suit,  any 
more  than  they  were  to  submit  to  them  any  otlier  evidence  upon  which 
they  might  rely  to  make  out  their  loss;  nor  were  they  bound  to  produce 
such  invoices  and  pass-books  on  trial.  If  they  omitted  to  do  so,  it  was  at 
their  peril ;  but  if  they  could  satisfy  the  jury  of  the  extent  of  their  loss  by 
other  legal  testimony,  it  was  all  that  was  necessary," 

1950.  When  the  condition  of  the  policy  stipulated  that 
the  claimant  shall  ^^  produce  certified  copies  of  all  bills  and  in- 
voices the  originals  of  which  have  been  lost,  and  exhibit  the 
same  for  examination  by  any  person  or  persons  named  by  the  com- 
pany,  and  be  examined,  etc.,  and  the  company  fail  to  name 
such  person,  they  will  have  waived  their  right  to  require  their 
production  as  a  part  of  the  preliminary  proof. 

BOORS  OF  ACCOUNT  AS  EVIDENCE. 

1951.  Books  of  account  of  the  insured  are  not  evidence 
in  themselves ;  they  are  entitled  to  no  farther  weight  than  the 
proof  of  the  witnesses,  who  may  be  examined  as  to  their  accu- 
racy, will  justify ;  and  derive  no  additional  weight,  as  evidence, 
by  reason  of  the  stipulation  for  their  production. 

19S3,  Where  two  day-books  and  a  ledger,  of  a  firm  of 
two  brothers,  kept  by  themselves,  having  no  book-keeper,  and 
a  memorandum  upon  a  fly-leaf  of  the  ledger,  made  by  one  of 
the  brothers  from  the  annual  inventories  of  stock  for  several 
years  previous  and  up  to  the  last  inventory  prior  to  the  fire, 
all  properly  testified  to  be  correct  by  the  parties  who  made  the 
entries,  were  admitted  in  evidence,  the  inventories  having  been 
burned : — 
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Held^  and  affirmed  upon  appeal,  bj  Justice  Norton,  as 
follows,  viz. : — 

'*  There  can  be  no  donbt  but  the  daj-books  and  ledger,  the  entries  in 
which  were  testified  to  be  correct  by  the  persons  who  made  them,  were  prop- 
erly admitted.  They  would  not  have  been  evidence,  per  m,  bat  with  the  tea. 
timonj  accompanjing  them  all  objections  were  removed.'* — (4Se]den  B..170.) 

"  So,  in  respect  to  the  memorandum  on  the  fly-leaf  of  the  ledger.  It  was 
made  by  one  of  the  witnesses,  taken  from  inventories  present  at  the  time  it 
was  made,  but  which  had  been  subsequently  destroyed  by  the  fire.  Thoet 
inventories,  if  they  had  been  in  existence,  would  have  been  the  best  eri- 
dence,  and,  unless  their  loss  was  accounted  for,  must  have  been  produced. 
But,  being  lost,  parol  evidence  of  their  contents  was  admissible,  as  seoondr 
ary  evidence,  and  so  with  the  memorandum  taken  from  them,  for  the  like 
reason.  As  we  understand  the  evidence  in  the  case,  the  correctness  of  the 
entry  was  testi  fied  to.  The  witness  was  cross-examined  among  other  things. 
as  to  the  correctness  of  it.  The  testimony  is  not  given,  bat,  if  the  evideoee 
of  the  witness  had  not  been  satisfactory,  it  should  have  been  placed  opon 
the  record." 

"  In  Merrill  vs.  The  Ithaca  and  Owego  R.  R.  Co.  (16  Wend.,  586),  it  wia 
HKLD  that  when  original  entries  are  produced,  and  the  person  who  mide 
them,  and  knew  them  at  the  time  to  be  true,  testified  that  he  made  the  en- 
tries, and  that  he  believed  them  to  be  true,  although  at  the  time  of  testify* 
ing  he  had  no  recollection  of  the  facts  set  forth  in  the  entries,  such  erideoce 
is  admissible  as  primd  facie  evidence  for  the  jury.  In  this  case,  Mr.  Justice 
Cowan,  who  delivered  the  opinion  of  the  court,  examined  most  of  the  is- 
thorities,  English  and  American,  on  the  subject." 

*'  The  same  doctrine  is  also  sustained  by  the  case  of  Gary  vs.  Mead,  23 
N.  Y.  Court  of  Appeals,  p.  465-6. 

19tS3,  Where  a  party  seeking  to  introduce  his  hooks  of 
account  as  evidence,  did  not  state  that  such  books  were  ot 
original  entricSj  and  that  he  made  them,  and  that  they  were 
true  ;  or  that  they  were  made  by  a  deceased  person,  or  a  pe^ 
son  then  a  non-resident  of  the  state,  and  that  such  person 
made  them  in  the  due  course  of  trade,  and  of  his  duty,  or  in 
the  course  of  his  employment ;  but,  on  the  contrary,  a  witness 
states  that  he  was  clerk  for  the  party,  and  sold  part  of  the 
goods  sought  to  be  recovered.     Held,  in  Illinois: — 

"  That  the  proper  foundation  was  not  laid  to  render  the  books  tdnuMi' 
ble  as  evidence.'* 

1954.  A  day-book,  copied  from  a  ^'Wo//er,"  in  which 
charges  are  first  made,  is  not  to  be  received  in  evidence  as  « 
hook  of  original  entries  J^ 
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EXAMINATIONS  UNDER  OATH. 

1955.  CondiHan  of  the  policy,—**  The  assured  shall,  if  required,  submit 
to  an  examination  or  examinations  under  oath  bj  any  person  appointed  by 
the  company,  and  subscribe  to  such  examinations  when  reduced  to  writing; 
•  o  o  o  and  until  such  proofs,  declarations,  and  certificate  are  produced, 
and  examinations  and  appraisals  permitted  by  the  claimants,  the  loss  shall 
not  be  payable."    (4711-9.) 

1956.  When  the  proofs  submitted  are  not  satisfactory  to 
the  company  from  any  cause^  the  insured  may,  under  the  above- 
cited  condition  of  the  policy,  be  called  upon  to  re-produce  his 
books  and  vouchers,  and  be  examined  and  re-examined  under 
oath,  and  must  ^ign  such  examinations  when  reduced  to  writ- 
ing upon  subjects  touching  the  loss  or  damage,  or  the  claim 
arising  therefrom. 

1997.  This  course  will  often  prove  successful  in  bringing 
out  the  facts  in  cases  of  extravagant,  exaggerated,  or  fraudu- 
lent claims,  if  the  cross-examination  be  skillfully  conducted. 
Here  the  facts,  results,  suspicions,  etc.,  discovered  in  the  pre- 
liminary investigations  will  be  found  to  be  of  material  service, 
if  properly  filed  for  use.    (1604.) 

The  claimant  should  be  duly  notified  of  the  time  and  place 
of  holding  such  examination,  and  of  the  name  of  the  party 
authorized  to  examine  (1990),  and  should  be  referred  to  the 
condition  of  the  policy  authorizing  such  proceedings ;  any  fail- 
ure on  his  part,  then,  to  respond  to  the  requirements  of  such 
condition  of  the  contract,  will  be  at  his  peril. 

1998.  Where  the  insured,  an  insolvent  debtor,  had  ab- 
sconded, so  that  the  insurers  could  not  reach  him  to  examine 
him  imder  oath,  as  was  desired,  and  a  creditor  had  attempted 
adversely  to  sequester  a  portion  of  the  amount  claimed  to  be 
due  under  the  policy  in  satisfaction  of  his  debt  :-r— 

Held,  in  Connecticut  Supreme  Court :  That  the  failure  of  the  insured  to 
.submit  to  examination  under  oath  was  fatal  to  the  claim  of  the  creditor  as 
against  the  insurers. 

19«S9.  Where  an  examination  tovder  oath  was  entered 
upon,  and  reduced  to  writing  as  far  as  taken,  but  not  sub- 
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scribed,  and  an  adjournment  for  two  weeks  was  had  bj  agree- 
ment of  the  parties ;  and  within  the  time  the  insured  was  called 
upon,  but  refused  to  give  further  answer  or  to  subscribe  to 
those  akeady  given : — 

Held,  in  WiBconsin :  "  That  the  refasal  to  complete  the  exAmiiuttion 
was  unwarranted,  and  therefore,  by  the  express  terms  of  the  policj,  the  lo» 
had  not  yet  become  payable." 

1060.  Where  this  condition  simply  requires  the  insured 
^^to  submit  to  an  examination  under  oathj^  held  by  the  Supreme 
Court  of  Maine : — 

Tliat,  where  the  insured  has  submitted  to  one  examination,  although  be 
afterwards  refused  to  answer  other  questions  under  oath,  that  the  condition 
was  complied  with  by  the  one  examination. 

1961.  The  failure  to  respond  to  the  requirements  of  this 
condition  is  mainly  a  question  of  fact  and  of  intention.  If  it 
was  to  gain  time  and  lessen  the  chances  of  detecting  frandf  it 
would  be  fatal,  but  if  to  save  the  insured  or  his  family  from  an 
epidemic,  it  would  not. 


PAYMENT  OF  CLAIMS. 

1069.  Condition  of  the  poUey,^"  To  be  paid  sixty  days  after  due  notice 
and  proofs  of  the  same,  made  by  the  assured,  and  received  at  this  office  in 
accordance  with  the  terms  and  provisions  of  this  policy,  unless  the  property 
be  replaced,  or  the  company  have  given  notice  of  their  intention  to  rebuild 
or  repair  the  damaged  premises ;  *'  o  o  o  o  and  until  such  proofs,  declara- 
tions, and  certificates  are  produced,  and  examinations  and  appraisals  per- 
mitted by  the  claimant,  the  loss  shall  not  be  payable.  (478.) 

1963.  The  adjastment  of  a  loss  is  an  admission^  upon  the 
supposition  of  certain  facts,  that  the  insured  is  entitled  to 
recover  on  the  contract  of  insurance ;  and  is  simply  a  promise 
to  papy  which  is  only  binding  when  founded  upon  a  previously 
admitted  liability;  but,  until  the  imderwriter  has  paid  the 
money  or  its  equivalent,  he  is  at  liberty  to  avail  himself  of  any 
defense  which  the  facts  or  the  law  of  the  case  will  furnish. 

1004.  This  delay  of  sixty  days  is  an  additional  safeguard 
for  the  underwriters  against  fraudulent  losses,  by  giving  that 
much  longer  time  in  which  to  investigate  the  claim,  and  decide 
whether  to  pay  or  contest  it.  In  cases  of  undoubted  honesty, 
underwriters  do  not  claim  this  delay,  but  are  ready  to  pay 
upon  the  same  terms  as  merchants  transact  their  business, 
that  is,  interest  off  for  prepayment.  This  is  a  comparatively 
modem  stipulation ;  the  early  policies  paid  in  thirty  days.  The 
German  policies  pay  in  one  month. 

19BS,  Under  the  above-cited  conditions  of  the  policy  it 
is  held  that  the  preliminary  proofs  must  be  submitted  to  the 
company  at  least  sixty  days  before  the  commencement  of  suit. 

1966.  By  this  stipulation  of  the  policy  no  agreement  is 
made  by  the  company  to  pay  in  cashy  or  in  money  even,  but 
simply  "  to  pay^^^  or,  in  other  words,  to  indemnify  the  insured, 
reserving  the  option  of  reinstating  the  property  lost,  or  paying 
in  cash,  as  they  may  elect.  But  until  the  requisite  proofs  shall 
have  been  filed,  the  loss  is  not  payable. 
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MONET   PAID   UPON   IMPROPER   CLAIMS. 

1967.  After  a  loss  has  been  paid^  on  the  discovery  of 
any  fraud,  misrepresentation,  or  concealment  of  material  facts 
in  the  original  contract ;  or  should  any  circumstances  tran- 
spire which  would  have  justified  a  resistance  to  the  claim,  bat 
which  the  underwriter  had  no  means  of  ascertaining  at  at 
prior  to  the  time  of  payment,  the  money  paid  may  be  re- 
covered ;  unless,  in  the  absence  of  fraud,  the  payment  wai 
made  under  pressure  of  the  law.  But  where  the  insurer 
knew,  or  might  have  learned  upon  inquiry,  all  of  the  circum- 
stances upon  which  the  claim  might  have  been  resisted,  then, 
in  the  absence  of  actual  fraud,  the  money  cannot  be  recovered. 
Such  failure  to  avail  himself  of  the  fraud  or  other  legal  de- 
fense must  be  clearly  shown  not  to  have  arisen  from  hb 
default  or  negligence,  but  from  innocent  ignorance  of  such 
facts.  And  it  is  not  necessary  that  these  facts,  or  the  in- 
surer's ignorance  of  them,  should  result  from  moral  or  kgal 
fraud  of  the  insured. 

1968.  When  a  loss  is  paid  under  circumstances  of  fnis- 
taJce  of  facts  and  not  of  laWj  which  mistake  could  only  have 
been  prevented  by  the  disclosure,  at  the  time  of  settling  the 
claim,  of  facts  which  were  not  disclosed,  whether  from  igno- 
rance or  fraud  on  the  part  of  the  insured,  or  of  any  other  per- 
sons with  whom  knowledge  of  the  fact  rested,  such  payment 
can  be  recovered. 

I960.  Payment  made  for  loss  under  a  policy  afterwards 
discovered  to  have  been  void  at  the  time  of  such  paym<?nt,  if 
the  insurers  were  ignorant  of  the  fact  of  such  avoidance,  jwiy- 
ment  can  be  recovered. 

PAYMENT    INTO    COURT. 

1070.  Underwriters  sometimes  pay  money  into  court  to 
stop  the  interest,  usually  such  portion  of  the  claim  as  they  do 
not  contest. 
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Held,  by  the  Supreme  Court  of  Pennsylvania;  Shars- 
WOOD,  J. : — 

"  That  pajmeat  of  money  into  court  when  the  declaration  is  on  a 
special  contract,  admits  the  contract  indeed,  so  as  to  supersede  the  necessity 
of  proving  it  at  the  trial  (1  Tidd's  Practice,  625).  It  is  an  acknowledgment 
of  the  right  of  action  to  the  amoant  of  the  sum  brought  in :  but,  beyond  the 
amount  of  that  sum,  it  is  no  acknowledgment  of  any  right  whatever  {Ibid,, 
624).  It  waives  the  benefit  of  no  defense,  even  though  such  defense  be  to 
the  whole.  It  seems,  therefore,  that  after  payment  of  money  into  court, 
there  may  be  a  non-suit,  a  judgment  as  in  case  of  a  non-suit,  a  demurrer  to 
evidence,  or  a  plea  puis  darrian  continuance  ;  in  short,  that  the  cause  goes 
on,  substantially,  in  the  same  manner  as  if  the  money  had  not  been  paid  in 
at  all ;  in  other  words,  the  defendant  is  not  precludea  by  it  from  making  a 
defense  which  goes  to  the  whole  cause  of  action." 

Such  payment  into  court  does  not  stop  interest  unless  paid 
in  as  a  tender  and  with  a  plea  of  tender ^  and  not  then  unless 
upon  trial  it  is  decided  that  no  more  is  due  than  the  amount 
tendered. 

Such  tender  is  an  admission  of  so  much  due,  and  the  de- 
fendant is  bound  by  it,  but  may  contest  as  to  the  balance 
claimed. 

1971.  Among  the  conditions  of  some  of  the  Massachu- 
setts policies  (mutual)  is .  the  following,  and  it  is  held  valid, 
viz. : — 

*'  If  the  insured  refuse  the  amount  offered  by  the  company  and  sues  for 
more,  he  shall  not  recover  costs  unless  he  obtain  a  judgment  for  a  sum 
greater  than  was  tendered." 

WHO   MAY   RECEIPT   FOR   MONEY   PAID. 

1973.  When  a  policy  is  made  in  the  names  of  several 
persons,  or  of  a  firm,  any  one  of  them  can  give  a  legal  dis- 
charge and  release  of  the  debt  in  the  joint  names  of  the 
parties ;  but  it  is  customary  and  more  proper  to  require  a 
joint  receipt  from  as  many  of  the  claimants  as  can  be  found 
to  execute  the  same. 

1973.  If  a  release  be  accepted  without  consideration, 
and  without  the  surrender  of  the  policy,  the  presumption 
might  be  that  the  payment  was  made  to  the  wrong  party.  If 
it  be  claimed  that  the  policy  has  been  mislaid,  lost,  or  burned, 
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satisfactory  evidence  of  such  fact,  and  of  the  ownership  of  the 
contract,  should  be  had  before  payment  of  the  claim. 

1974.  Policies  are  frequently  made  payable  to  mortga- 
gees or  to  an  assignee,  with  consent ;  or  the  garnishee  process 
(1430)  may  have  been  served  upon  the  company — all  of  these 
points  should  be  particularly  attended  to  before  payment. 


DRAFTS  UPON  THE  COMPANY. 

197 S,  Agents  should  not  close  any  claim  by  draft  on  their 
companies,  without  special  instruction  to  do  so.  When  so  ad- 
vised, they  should  draw  for  the  amount  of  the  claim,  less  the 
customary  deduction  for  interest,  when  paid  before  maturity; 
for  which  purpose  appropriate  blank  drafts  are  usually  sent 
from  the  parent  office.  Upon  payment  of  the  claim,  the  policy 
should  be  taken  up  and  duly  canceled  by  the  insured's  rtcript 
written  across  the  face  for  the  gross  sum  paid,  and  forwarded 
to  the  parent  office  at  once,  as  a  voucher.     (3378.) 

In  case  of  partial  loss  only,  the  gross  amount  paid  should 
be  indorsed  upon  the  policy  in  diminution  of  the  amount  re- 
maining insured  for  the  unexpired  time,  and  a  duplicate  of  the 
receipt  taken  and  forwarded  to  the  parent  office  as  a  voucher 
for  the  payment.  These  receipts  are  important  as  vouchers ; 
more  especially  the  receipt  upon  the  policy  by  which  it  is  can- 
celed, afid  should  never  he  omitted.     (S37S.) 

Where  the  policy  has  been  lost  in  the  fire,  or  mislaid,  so 
that  it  cannot  be  found  for  cancellation  upon  payment  of  loss, 
a  receipt  in  accordance  with  the  fact  should  be  taken,  in  du- 
plicate, and  forwarded  as  the  voucher.     (S377.) 

Most  offices  reftise  to  pay  any  draft  for  a  loss,  unless  the 
vouchers  for  the  same  are  at  hand,  and  very  correctly  too. 
Agents  may  spare  themselves  the  mortification  of  having  their 
drafts  returned  dishonored,  by  attending  to  the  proper  receipts 
at  the  proper  time  and  in  the  proper  manner. 
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ACCORD-  AND  SATISFACTION. 

1976.  It  sometimes  becomes  necessary  to  compromise  a 
claim;  when  nothing  better  can  be  done.  In  such  caseS;  an 
accord  and  satisfaction  are  agreed  upon,  which  signifies  in  law, 
that  in  place  of  payment  of  money  owing,  a  certain  sum  shall 
be,  and  is  at  the  time  paid  in  discharge  of  the  debt. 

The  following  decisions  of  the  Supreme  Court  of  Alabama, 
will  explain  the  intention  and  force  of  such  an  agreement, 
viz. : — 

1.  "  Where  a  debtor  pays  the  principal  of  his  debt,  which  is  received  bj 
the  creditor,  in  full  satisfaction,  whether  the  debt  be  past  due  or  running 
to  maturity, it  is  a  good  defense,  and  maybe  pleaded  as  an  accord  and  saUi- 
faction:* 

2.  **  A  compromise  made  in  good  faith,  and  without  fraud,  where  the 
debtor  is  in  doubtful  circumstances,  by  which  a  less  sum  than  the  whole 
debt  is  received  by  the  creditor  in  satisfaction,  the  debtor  is  thereby  di»- 
chaiged  from  all  further  liability." 

1977.  Consideration. — "  When  the  parties  have  fixed 
the  consideration,  and  stated  it  in  the  contract,  as  part  of  the 
agreement,  this  precludes  an  inquiry  into  the  question  of  a 
failure  of  consideration,  unless  there  is  fraud,  misrepresenta- 
tion, or  deceit.'^ 


CONTESTED    CLAIMS. 

1978.  There  is  always  more  or  less  prejudice  against  an 
insurance  company  which  may  feel  compelled  to  litigate  a  claim 
deemed  fraudulent ;  even  juries,  misled  by  the  m/srepresen- 
tation  of  opposing  counsel,  are  prone  to  turn  a  deaf  ear  to  its 
pleadings ;  yet  no  other  class  of  incorporated  institutions  has 
so  often  to  deal  with  sharpers  and  scoundrels,  who  seem  to  re- 
gard underwriters  as  fair  game  for  their  practice,  and  whose 
claims  are  not  unfrequently  so  exorbitant  and  glaringly  fraud- 
ulent as  to  render  resistance  a  matter  of  moral  obligation  as 
well  as  of  self-preservation.  Indeed,  it  has  been  most  appro- 
priately remarked,  that — 

"  Within  the  entire  range  of  mercantile  transactions,  there  is  probablj 
no  contract  of  more  vital  importance  than  that  of  fire  insurance ;  and  jet 
none  receive  loss  attention  at  the  hands  of  the  insured.  The  policj  is  sel- 
dom, if  ever  read ;  its  conditions  are  violated  almost  daily,  nntil  a  lost 
occurs ;  then  for  the  first  time,  perhaps,  the  holder  comprehends  that  ererj 
word  in  the  document  has  a  meaning ;  and  it  is  more  from  chance  and  good 
luck  than  from  care  and  foresight,  that  the  policy  has  not  already  become  ab- 
solutely void.  Should  any  question  of  its  validity  arise  in  this  connection,  the 
underwriter  is  accused  before  the  bar  of  public  opinion,  if  not  in  courts  of  law, 
of  being  exacting  and  technical,  and  desirous  of  avoiding  the  payment  of 
just  claims,  while  it  is  the  insured  who  is  in  fault  and  not  the  company.  A 
little  timely  precaution  in  reading  the  policy  would  have  prevented  all  diffi- 
culty and  placed  the  insured  in  a  position  to  demand  indemnity  without  i 
question.'^ 

1979.  Oakley,  C.  J.,  remarked  in  this  connection: — 

'*  That  of  all  the  cases  of  contests  upon  insurance  policies  ever  tried 
before  him,  he  had  no  doubt  that  at  least  two-thirds  were  rightfully  re- 
sisted for  fraud  on  the  part  of  the  insured." 

1980.  Very  many  contested  claims  arise  from  the  care- 
less and  indefinite  manner  in  which  policies  are  sometimes 
worded — the  insured  honestly  contending  for  one  construction* 
while  the  insurer  is  equally  pertinacious  for  another  and  quite 
dlBferent  one. 


\ 

s. 
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These  misunderstandings  it  is  the  duty  of  the  adjuster  to 
attempt  to  harmonize  before  resorting  to  the  uncertainties  of 
courts  of  law ;  and  not  unfrequently  is  the  underwriter  con- 
itrained  to  allow  and  pay  claims  which  he  is  morally  convinced 
are  unjust^  if  not  fraudulent,  rather  than  commit  the  interest 
of  his  company  to  the  prejudices  of  a  jury.  When  mere  ques- 
tions of  law  arise,  and  the  matter  can  be  submitted  for  the  de- 
cisions of  the  courts  without  the  intervention  of  juries,  the 
underwriter  may  stand  an  equal  chance  with  the  insured. 
But  until  our  judges  become  better  underwriters  than  many 
of  them  now  prove  themselves  to  be  by  their  decisions,  insur- 
ance companies  will  find  it  to  their  interests  to  continue  to 
compromise  doubtful  and  unpromising  claims,  rather  than  run 
the  risk  of  heavy  court  and  lawyers'  fees,  in  addition  to  the 
payment  of  the  claim  at  the  termination  of  a  vexatious  law-suit. 

1981.  It  has  become  so  much  a  matter  of  course  for 
juries  to  find  for  plaintiff,  where  the  defendant  is  a  corporation, 
especially  an  insurance  corporation,  that  the  following  ^^cau^ 
tion^^  by  Judge  Morrison,  at  the  Wellington  (Canada)  assizes, 
in  the  case  of  McMillan  vs.  the  Gk)re  District  Insurance  Com- 
pany, reads  refreshingly : — 

**Tho  jury  are  cautioned  not  to  favor  the  plaintiff  because  it  is  a  com- 
pany that  is  defending  the  case.  They  shoald  deal  with  the  matter  as 
though  it  were  two  men  that  were  concerned.  If  the  jury  found  that  there 
were  any  false  swearing  or  attempt  at  defrauding  the  company  on  the  part 
of  plaintiff,  then  he  would  lose  all  claim  to  any  part  of  the  insurance,  and 
a  verdict  should  be  given  for  defendant.  It  was  necessary  that  the  laws 
should  be  so  framed  that  there  would  be  some  check  to  prevent  dishonest 
men  from  getting  their  property  insured  above  its  value  and  burning  it  to* 
make  gain." 


/■ 
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CONTRIBUTION. 

1083.  Contribution^  in  fire  insurance^  is  the  pro  rata 
payment  made,  or  to  be  made,  by  each  underwriter  in  satb- 
faction  of  his  contribiitive  liability  upon  an  accrued  general 
loss,  either  to  the  policy-holder  directly,  or,  in  the  absence  of 
the  contribution  clause,  to  make  good  the  amount  advanced  bj 
one  or  more  of  the  companies  for  the  common  benefit. 

1983.  Contribution  is  operative  only  between  co-insur- 
ing companies,  and  in  cases  of  double  insurance  when  the 
liability  is  joint ;  and  the  insured  may  recover  from  either 
party  to  the  full  amount  of  his  loss  within  the  insurance,  sub- 
ject to  the  right  of  contribution  from  the  other  companies; 
whereas,  under  the  contribution  clausCj  the  liability  of  co- 
insurers  becomes  several,  and,  should  one  company  knowin^j 
pay  more  than  its  share,  recourse  cannot  be  had  upon  the 
others,  as  contribution  can  only  be  enforced  when  the  party 
paying  was  under  legal  obligation  to  pay.    (303tS.) 

19  84.  Mr.  Phillips  says : — 

"  Contribution  assessed  npon  the  iusored  is  in  the  nature  of  geneiil 
average  in  marine  insurance,  which  does  not  operate  in  fire  insurance." 

Policies  subject  to  average,  or  excess  policies,  are,  by  their 
specific  terms,  exceptions  to  this  rule. 

1985.  "  It  is  a  general  principle  that  losses  under  fire  policies  tie  to 
be  paid  without  eontribuHon  from  the  imured" 

1986.  By  the  introduction  of  what  is  known  as  the  conr 
tribution  clause  into  the  fire  policy,  ^^proportional  dbaiemeni 
has  been  substituted  for  the  old  form  of  contribution,  which 
latter  is  now  operative  only  in  exceptional  cases,  where  r^'^ 
ble  apportionment  is  not  provided  for  by  the  terms  of  ^® 
policy. 
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1987.  Mr.  Angell  says  o{  contribution  : — 

"  The  principle  of  contribation  has  its  foundation  in  the  clearest  prin- 
ciples of  natural  justice ;  for,  as  all  are  equally  bound  and  equally  relieved, 
it  is  obviously  but  just  that,  in  such  case,  all  should  contribute  in  propor- 
tion toward  a  benefit  obtained  by  all.  Any  other  rule  in  case  of  double 
insurance  would  put  it  into  the  power  of  the  assured  to  select  his  own 
*  victim,  and,  upon  motives  of  mere  caprice  or  favoritism,  to  make  a  common 
burden  a  personal  oppression/' 

This  sentiment  appUes  with  equal,  if  not  stronger  force,  to 
the  operation  of  the  contribution  clause. 

1088.  Without  contribution  between  insurers  the  policies 
would  have  to  be  exhausted  either  in  the  order  of  their  dates 
—the  earlier  not  being  competent  to  inquire  concerning  any 
subsequent  insurance,  or  as  the  caprice  of  the  insured  might 
dictate.     (41 ,  970.) 

1989.  Prior  to  the  introduction  of  the  contribution  clause 
into  the  fire  policy,  it  was  customary  in  England,  under  the 
operation  of  the  contribution  feature,  for  an  office  having  the 
largest  amount  at  risk  on  any  loss,  to  proceed  to  the  adjust- 
ment and  pay  the  claimant  in  full,  collecting  the  ratable 
share  of  each  from  the  co-insuring  companies ;  and  it  was 
quite  as  common  for  the  insured  to  select  one  of  the  com- 
panies, usually  the  one  having  the  largest  interest  at  stake, 
and  collect  from  it  the  entire  amount  of  its  policy,  leaving 
such  company  to  look  to  the  co-insuring  companies  for  contri' 
button.     (3045.) 

By  the  French  rule,  policies  (marine)  are  exhausted  in  the 
order  of  their  dates  ;  and  such  was  formerly  the  English  rule, 
l^any  of  the  American  policies  insert,  as  a  portion  of  the  con- 
tribution clause,  the  words  "  without  reference  to  the  dates  of 
such  other  policies,"  and  thus  compel  contribution. 

Chancellor  Kent  considers  the  exhaustion  of  the  policies 
in  the  order  of  their  dates  '^  as  more  consonant  to  the  strict 
construction  of  the  contract  with  the  first  underwriter." 

1990.  In   marine   insurance  payment  is  made  in  the 
^i*<ier  of  dates  and   subscriptions,   both  in  England  and  in 

lerica.     In  this  latter  country  there  is  to  be  found  uniform- 
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ly  in  the  policies  a  condition  that  thej  are  to  be  applicable 
only  to  the — 

*' Excess  of  value  of  the  subject  over  the  amount  insured  bj  prior 
policies ;  and  in  respect  to  subsequent  insurances,  the  policy  is  to  be  applied 
as  if  no  such  insurance  had  ever  been  made." 

Under  this  clause  there  can  be  no  contribution. 

CONTRIBUTION  CLAUSE. 

1901.  Condition  of  the  policy. — "  In  case  of  any  other  insurance  upon 
the  property  hereby  insured,  whether  made  prior  or  subsequent  to  the  dite 
of  this  policy,  the  assured  shall  be  entitled  to  recover  of  this  company  m 
greater  proportion  of  the  lo*s  sustained  than  the  sum  hereby  insured  bean  to 
the  whole  amount  insured  thereon." 

1 993.  The  introduction  of  the  contribution  chase  as  a 
stipulation  of  the  fire  policy  is  of  comparatively  modem  date, 
and  resulted  from  the  necessity  for  some  definite  provision  for 
the  protection  of  the  underwriter,  whereby  the  amount  to  be 
collected  from  each  co-insuring  company  should  be  confined 
to  its  ratable  proportion  only  of  an  ascertained  general  loss, 
instead  of  permitting  the  assured,  at  his  option,  as  was  pre- 
viously the  practice — the  liability  under  double  insurance 
being  joint — to  select  any  one  company  to  pay  the  entire  loss, 
and  leave  such  company  to  look  to  the  co-insurers  for  contri- 
bution.    CowEN,  C.  J.,  says  : — 

"  To  avoid  this  circuity  of  action,  this  clause  was  introduced,  bj  irhicb 
the  double  office  of  recovery  and  contribution  is  performed  in  a  single  action: 
the  insured  being  aUoioed  to  recoups  the  same  amount  which  he  mvM  formiriji 
hate  recovered  aver  against  those  who  stood  by  his  side" 

•*  This  clause,  it  seems,  has  not  always  been  received  witK  perfect  livor. 
But  no  question  has  ever  been  made  that  this  and  like  clauses  in  polidei 
mupt  have  effect  when  the  case  for  which  they  provide  already  exiata^ 

1993.  The  contribution  clause  is  variously  worded;  bo^ 
its  acceptance  and  adoption,  in  some  form  more  or  less  apt 
and  appropriate  for  the  purpose  intended,  has  now  become 
general,  if  not  universal  among  the  underwriters.  Its  effect, 
when  correctly  applied,  is  to  clearly  define  and  limit  the  con- 
trihutive  liability  of  each  co- insuring  company  to  its  ratable 
proportion  only  of  the  loss,  under  any  circumstances.    The 
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finding  of  the  amount  of  such  liability  upon  an  ascertained 
loss  is  simply  an  arithmetical  process,  which  any  ordinary 
accountant  should  be  competent  to  determine. 

1994.  When  there  may  be  policies  of  several  different 
companies  interested  in  the  same  loss  more  or  less  concur- 
rently, some  of  which  contain  this  clause  and  others  do  not, 
the  apportionment  of  contributive  liahility  may  be  more  or  less 
complicated ;  the  more  especially  as  there  is  not  only  great 
diversity  of  opinion  and  practice — ^and  not  a  little  ignorance 
— among  underwriters  as  to  how  compound  non-concurrent 
policies  should  be  made  to  contribute  with  each  other,  or  with 
specific  insurance,  upon  the  same  loss,  but  also  as  to  the 
correct  construction  of  the  contribution  dame  itself. 

1995.  To  the  want  of  uniformity  in  construction,  and  to 
the  improper  application  of  this  clause,  in  cases  of  double  in- 
surance imder  compound  policies,  and  to  the  different  con- 
structions given  to  their  several  policies,  as  to  the  liability  of 
the  companies,  by  the  respective  adjusters  (who  frequently 
construe  the  policies  or  ignore  the  clause,  as  may  best  suit  the 
interests  of  their  respective  offices  for  the  occasion),  may  be 
attributed  the  greater  portion,  if  not  all,  of  the  difficulties  met 
with  in  the  apportionment  of  contributive  liabiUty  upon  ascer- 
tained losses,  among  compound  or  non-concurrent  policies ; 
and  this  misapplication  of  the  contribution  clause  arises  very 
naturally  from  the  lack  of  familiarity  with  the  peculiarities  of 
compound  policies  and  their  relations  one  to  another,  or  to 
specific  insurance  in  contact  upon  the  same  loss. 

1996.  Under  legal  construction  tM  contribution  clause, 
like  contribution  under  the  old  form,  is  held  to  be  operative 
only  betiveen  the  companies^  in  case  of  double  insuranccy  and 
loetween  the  policies  containing  it ;  and  then  only  when  the 
concurrent  insurance  exceeds  the  general  loss.     (3039.) 

1997.  When  the  ascertained  general  or  concurrent  loss 
exceeds  the  amount  of  concurrent  insuranccj  the  clause  is  held 
inoperative,  each  company  paying  according  to  its  contract ; 
its  effect  being  simply  to  define  and  limit  the  contributive  lia- 
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bilitj  of  each  company  to  such  ratable  proportUm  of  the  loss 
as  the  liability  of  the  respectiYe  policies  may  bear  to  the 
whole  amount  of  valid  concurrent  insurances.  The  interest  of 
the  policy-holder  is  in  no  way  limited  thereby,  except  to  debar 
him  from  calling  upon  any  one  underwriter  for  the  full  amoont 
of  the  losS;  as  he  might  do  in  the  absence  of  the  stipulation. 

199  8.  The  liability  of  co-insuring  companies  to  pay 
under  this  clause  is  based  upon  the  degree  of  concurrency  of  the 
policies  J  and  is  restricted,  as  above,  to  the  raiable  proportion  of 
the  loss,  within  the  amount  of  the  concurrent  insurance;  thoa|^ 
some  of  the  policies  may  cover  other  property  in  addition  to 
that  destroyed;  or  protect  specific  items  not  embraced  in  anj 
of  the  others. 

1999.  It  is  a  necessary  incident  to  the  existence  of  such 
liability  that  the  several  insurances  shall  be  bound  with  equal 
certainty,  and  in  the  same  sense  for  the  same  loss.  Cowen, 
J.,  says : — 

*'  The  sumB  Bubecribed  may  be,  and  often  are,  different ;  but  none  of  the 
nomerooB  books  cited  show  that  the  right  of  contribution  has  eyer  been 
supposed  to  arise  without  the  subject-matter  insured  being  estaetly  the  iome 
in  each  policy." 

Nor  can  any  one  policy  take  precedence  in  claiming  cmtribur 
tion  from  J  or  at  the  expense  of,  the  others.  (9046,  99H) 
3313.) 

3000.  The  claim  of  each  contributing  policy  upon  the 
others  is  of  equal  force ,  without  regard  to  the  amount  or  the 
specific  stipulations  of  any  one  policy  not  contained  in  or  rec- 
ognized by  the  otherS|,  such  stipulations  being  operative  only 
between  the  company  and  its  policy-holder. 

VARIOUS  FORMS  OF  THE 

CONTEIBUnON  CLAUSE. 

3001.  The  various  forms  of  this  clause  herein  cited,  wiU 

be : — 

I.  Thb  Enolish.  IIL  Thb  Gbrmak 

II.  The  French.  IV.  The  Hambubo. 

y.  The  Amebicah. 
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I.— THE  ENGLISH  CONTRIBUTION  CLAUSE. 

tMMKi.  "  In  case  of  the  existence  of  any  other  insurance  or  insarances 
on  the  property  covered  hereby,  this  company  shall  be  liable  only  to  pay  a 
ratable  proporUan  of  any  loss  or  damage  which  may  be  sostained,  along  with 
the  office  or  ofllces  interested. 

It  is  held  in  England^  by  leading  fire  underwriters,  both 
in  theory  and  practice,  that  the  word  ratable  nsed  in  this  clause 
refers  to  the  amount  of  liability  upon  the  ascertained  losSy  and 
not  upon  the  possible  liability  under  the  policy.  Or,  in  other 
words,  not  to  the  simple  pro  rata  proportion  of  the  amount  of 
insurance. 

3003.  Inasmuch  as  the  contribution  clause  inures  solely 

to  the  benefit  of  the  companies,  under  double  insurance,  it  is 

HELD,  that — 

"  In  no  case  must  this  clause  be  construed  in  snch  a  manner  as  to  throw 
loss  upon  the  insured,  against  which  he  would  tiave  been  fully  protected 
had  his  policies  been  free  from  the  clause."    (9045.) 

3004.  Although  this  clause  is  found  in  all  English  poli- 
cies, specified  or  average,  it  is  virtually  ignored  in  practice 
by  the  preponderance  given  to  average  policies,  which,  despite 
the  contribution  clause  in  both  classes  of  the  policies,  limiting 
the  liability  of  the  office  to  its  ratable  proportion  only  of  any 
loss,  compels  such  specific  policy  to  pay  to  its  full  extent  be- 
fore the  average  policies  will  contribute.     (31 63.) 

An  English  underwriter  of  note  says : — 

"  There  seems  something  incomprehensible  in  two  policies  covering,  in 
a  computable  proportion,  the  same  risk,  one  of  which  must  stand  the  brunt 
of  the  loss  until  its  amount  be  exhausted ^belbre  the  other  comes  into  oper- 
ation for  any  fraction  of  its  responsibility ;  and  surely,  it  is  worthy  the 
best  efforts  of  all  connected  with  insorance  business  to  endeavor  to  estab- 
lish a  more  equitable  system— one  more  in  unison  with  a  correct  apprecia- 
tion of  sound  doctrine."    (3367.) 


n.— THE  FRENCH  CONTRIBUTION  CLAUSE. 

MM.  "  Should  there  be  several  insurances,  the  company,  in  case  of 
fire,  shall  bear  its  proportion  of  the  loss  a4iusted  according  to  the  present 
policy." 
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This  clause^  though  much  more  laconic,  is  to  the  same 
effect  as  the  English  ;  the  company  will  paj  its  proportion  of 
the  losSy  without  reference  alone  to  the  proportion  of  its  insur- 
ance to  the  aggregate. 

m.— THE  GERMAN  CONTRIBUTION  CLAUSE. 

9006,  "  If  the  property  shall  be  insured  in  several  companies,  tlien 
this  company  will  bear  its  share  of  the  loss  in  proportion  to  the  other 
amounts  insured,  and  in  accordance  with  the  conditions  of  the  present 
policy." 

The  import  of  this  stipulation  is  that  the  company  will  pay 
its  share  of  the  loss  with  the  co-insurers,  in  proportion  to  tlie 
other  amounts  insured  ;  but  such  share  is  not  restricted  to  the 
pro  rata  sum^  as  the  amount  of  its  policy  maj  bear  to  the  ag- 
gregate insurance. 

IV.— THE  HAMBURG  CONTRIBUTION  CLAUSE. 

9007.  "  If  the  insured  property,  in  part  or  in  whole,  is  elsewhere  in- 
sured, or  if  the  value  of  the  property  on  hand  at  the  time  of  the  fire  exeeedi 
the  amount  of  insurance,  or  if  any  self-insurance  condition  on  the  part  of 
the  insured  is  expressly  specified,  then  the  damage  will  be  made  good  pro  fsto-" 

This  form  includes  the  average  clause^  whether  expressed 
or  not;  and  compels  contribution  from  the  insured  as  under 
that  clause.  The  company  then  pajs  its  pro  rata  share  of 
the  lossy  with  the  other  contributors.  It  is  virtaallj  the 
average  clause  which  is  common  to  all  Continental  policies. 

v.— THE  AMERICAN  CONTRIBUTION  CLAUSE. 

900§.  Condition  of  the  policy. — "  In  case  of  any  other  insurance  npon 
the  property  hereby  insured,  whether  made  prior  or  subsequent  to  the  dtt^ 
of  this  policy,  the  assured  shall  be  entitled  to  recover  of  this  companr  no 
greater  proportion  of  the  lots  sustained  than  the  sum  hereby  Insured  bears  to 
the  whole  amount  insured  thereon." 

3009.  It  is  a  noticeable  feature  in  the  history  of  tbe 
American  contribution  clausCj  when  first  used  in  the  policies  of 
the  New  York  city  companies,  about  a.  d.  1806,  that  while  in 
the  body  of  the  policy  the  present  form  of  the  Nationai^ 
Board  policy — without  that  portion  relative  to  the  average 
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36 — is  to  be  found  almost  verbatim,  at  the  same  time  the 
nring  is  to  be  found  among  the  ^^  conditions  of  insurance  " 
le  same  policies^  viz, : — 

Bat,  in  case  of  loss,  eacli  party  insuring  shall  be  liable  to  the  payment 
atable  proportion  of  the  loss  or  dimage  which  may  be  sustained." 

icing  a  counterpart  of  the  English  and  Continental  formS; 
ing  being  said  of  such  porportion  being  limited  to  a  pro 

of  the  insurance  only ;  and  it  so  continued  until  after 
jreat  fire  in  New  York,  A.  D.  1835.*     The  obvious  infer- 
,  from  finding  these  two  clauses  contained  in  one  and  the 
5  policy,  being  that  the  two  forms,  ^^pro  rata  proportion  of 
nsuratice  "  and  "  the  ratable  proportion  of  the  losSj^^  were 

to  be  identical  in  meaning  and  effect ;  and  that  such 
ling  was  that  each  company  should  bear  such  proportion 
le  loss  as  its  liability  bore  to  the  aggregate  liability  of  all 
le  insurance.  Any  other  construction  would  make  these 
lations  contradictory. 

lOlO.  In  A.  D.  1836,  we  find  in  common  use  among  the 
)anies  of  the  same  city  the  following  stipulation,  viz. : — 

And  in  all  cases  of  insurance  this  company  shall  be  liable  for  such 
e  proportion  of  the  loss  and  dama^  happening  to  the  subject  insured, 
I  amount  insured  by  this  company  shall  bear  to  tbe  whole  amount  in- 
thereon,  without  referenca  to  the  dates  of  the  dilSerent  policies." 

?hus  combining  the  two  preceding  forms  into  ohe,  and 
gthening  the  inference  drawn  from  their  use  singly,  as  to 
rue  intent  and  meaning  of  the  clause. 

toll.  About  A.  D.  1860,  the  following  form  was  substi- 
[  by  some  of  the  companies,  viz. : — 

If,  at  the  happening  of  any  fire,  the  assured  shall  have  insurance  un- 
flofiting  policy  or  policies,  not  specific,  but  covering  gooJs  generally, 
rious  places  not  designated,  and  yet  within  limits  which  include  the 
ses  or  property  herein  insured,  such  policy,  as  between  the  assured 
bis  company,  shall  be  considered  as  covering  any  excess  of  sound 
of  the  subject  insured,  beyond  the  amount  covered  by  the  specific  in- 
ces  thereon  ;  and  to  determine  the  amount  for  which  this  company  is 
in  case  of  loss,  such  floating  policy  shall  bo  considered  an  insurance 
»  property  to  the  extent  of  such  excess/' 

These  two  forms  are  quoted  by  Mr.  Finn,  A.  D.  1843,  as  then  in  use ; 
3  treats  them  as  separate  propositions.    (d319.) 
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The  effect  of  this  stipulation  wiD  be  found  fullj  expbdned 
under  Rule  V  (3133).  It  remained  in  use  until  the  adop- 
tion of  the  National  Board  form  of  the  catUnbuiion  ckmat 
bj  most  of  the  companies  of  this  country.     (313S.) 

3013.  It  wUl  be  observed  that  the  present  American 
clause  not  only  differs  materiallj  in  construction  firom  the 
English  and  Continental  forms^  but  also  from  the  early  stipu- 
lation above  cited  (3009).    It  is  now  a  edmplejpro  rata  condi- 
tioDy  which;  strictly  construed  as  it  is  by  some— the  Finn  and 
Albany  rules  especially — ^limits  the  liability  of  the  company  to 
such  proportion  only  of  any  loss  as  the  amount  of  the  respec- 
tive policies  may  bear  to  the  aggregate  concurrent  insurance 
upon  the  property  at  risk;  the  effect  of  which;  under  certain 
circumstances;  is  to  compel  the  insured  to  bear  a  portion  of 
the  loss ;  thus  totally  subverting  the  original  intent  and  par- 
pose  of  the  cojitrihution  clausCy  by  making  it  operative  between 
the  company  and  the  insured;  when  it  was  intended  simply  for 
the  relief  and  accommodation  of  the  companies  themselTes, 
*^  the  insured  being  allowed  to  recover  the  same  amount  which 
he  must  formerly  have  recovered  over  against  those  who  stood  hf 
his  side:'    (199«,  3041.) 

3013.  The  peculiar  wording  of  this  clause  has  given  rise 
to  considerable  discussion  as  to  its  true  meaning  and  effect 
upon  the  contributive  liability  of  the  policy. 

(1.)  The  advocates  of  the  Finn  Rule  and  the  Albany  Rn^ 
construe  the  stipulation  to  be  a  positive  contract j  binding  upon  the 
insured  as  well  as  the  co-insuring  offices;  in  all  caseSj  whether 
of  partial  or  total  loss.     (3 1 1 9,  3 1 3 1 .) 

(2.)  While  others  hold  that  the  words  ^^  no  greater  prcpor- 
Hon  of  the  loss  sustained^'  are  simply  equivalent  to  the  words 
^^  ratable  proportions^  as  used  in  the  English  form,  and  refer 
to  the  contributive  liability  of  the  policy;  whatever  that  sum 
may  be.  This  construction  is  plausible  ;  but.  under  certain 
contingencies  of  loss,  under  double  insurance;  tiie  ratable  p^^ 
portion  of  some  of  the  policies  cannot  fail  to  exceed  the  amount 
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mited  bj  the  correlative  proportions  of  the  proposition,  es- 
eciallj  in  cases  of  total  losses. 

(3.)  Others  again  contend  that  inasmuch  as  the  contribution 
lause  is  operative  only  in  cases  of  partial  loss,  the  words, 
'  amount  hereby  insured  "  are  equivalent  to  ^^  ratable  prqpor^ 
i(m,"  aod  refer  to  the  loss  which  brings  the  clause  into  opera- 
ion,  and  not  to  the  amount  insured  against  some  merely  pos- 
ible  total  loss,  where  the  clause  would  be  inoperative.  The 
nalogy  established  by  such  a  construction  would  evidently 
e  a  forced  and  incongruous  one. 

3014.  As  the  clause,  in  a  form  obnoxious  to  so  many  con- 
icting  constructions,  does  not  convey  a  correct  idea  of  contri^ 
vUiofi  as  sanctioned  by  long  usage,  precedent  or  legal  assent ; 
ad  as  tending,  in  its  present  form,  to  narrow  the  force  and 
mit  the  range  of  the  principal  obligation  of  the  insurance  con- 
tict,  i.  e.,  indemnityj  especially  in  cases  of  total  loss  where 
dntribution  necessarily  becomes  inoperative,  our  courts  have 
I  numerous  and  strikingly  harmonious  rulings,  and  very  justly 
)o,  decided  adversely  to  its  validity  and  propriety. 

SOltS.  Tet,  while  holding  as  a  fundamentat  principle, 
le  paramount  obligation  of  a  company  to  be  the  payment  of 
\e  whole  loss  under  its  policy,  or,  in  case  of  double  insurance 
-such  relative  share  thereof  as  the  concurrency  of  the  several 
olicies  may  indicate  to  the  ratable  proportions  of  each,  to 
take  the  indemnity  complete — the  courts  further  recognize 
le  competency  of  companies  to  limit  or  restrict  their  liabilities 
Y  special  stipulations  "  not  repugnant  to  the  nature  of  the  con- 
'act ''  (178),  Such,  for  instance,  as  the  well-known  average 
^<ause;  a  principle  which,  though  not  considered  inherent  in 
re  underwriting,  as  it  is,  from  the  force  of  long  usage,  in  the 
larine  branch,  is  nevertheless  recognized  as  valid  and  bind- 
kg  when  made  a  condition  of  the  policy.     (366.) 

3016.  The  operation  of  the  American  contribution  clause^ 
miting  the  liability  of  the  oflSce  to  such  proportion  only  of 
le  loss  as  the  amount  of  its  policy  may  bear  to  the  aggregate 
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insurance  npon  the  subject,  becomes  of  the  nature  of  general 
average^  the  legality  of  which,  when  properly  applied,  has 
neyer  been  questioned ;  but,  when  enforced  in  cases  of  Md 
losSy  where  there  can  be  no  contribution,  it  is  a  misapplic*- 
tion  of  the  principle,  which  cannot  fail  to  work  injustice  to  the 
parties  in  interest,  and  hence  becomes  illegal  (3046).  {Stak' 
ment  xy,  3S15 ;  Statement  xvii,  3S1 8).  Also  the  examples 
under  the  Reading,  the  Finn,  and  the  Albany  Rules. 

3017.  Since  the  first  promulgation  of  the  National 
Board  form  of  policy  the  following  has  been  added,  yiz. : — 

"And  it  is  hereby  declared  and  agreed  that,  in  case  of  the  assnred  hold- 
ing any  other  policy  in  this  or  any  other  company  on  the  property  insured, 
subject  to  the  conditions  of  average,  this  poUcy  shall  be  subject  to  sTenge 
in  like  manner.'' 

This  Stipulation  is  taken  from  the  English  policies^  where 
it  has  recently  been  introduced  to  meet  and  counteract  certain 
objectionable  features  in  the  present  practice  of  adjostment  of 
losses  where  average  policies  are  in  contact  with  specific, 
whereby  these  latter  are  to  be  first  exhausted  before  the  for- 
mer can  be  called  upon  to  contribute  (31 67),  Under  the 
operation  of  this  stipulation  all  of  the  policies  become  subject 
to  average,  and  consequently  to  the  same  liabilities  in  the  ad- 
justment. Its  validity  is  doubted  by  leading  underwriters  in 
that  country.     (417,  43S  et  seq.) 

3018.  Its  introduction  into  the  policies  of  this  conntiy 
was  evidently  with  a  view  to  meet  the  operation  of  the  average 
conditions  of  the  sweeping  floating  policies  of  the  EngH«h 
agency  companies,  which  result  it  effects  only  at  tJte  expense 
of  the  insured.  Hence,  not  only  is  its  legality  questionable, 
but  it  is  entirely  imnecessary  as  a  protection  against  such 
floaters.  No  clause  operative  merely  in  one  policy  can  de- 
prive another  company  of  any  of  its  rights  under  its  own 
policy ;  and,  inasmuch  as  the  average  clause  is  operative  only 
between  the  policy  containing  it  and  its  holder — such  holder 
being  volimtarily  a  co-insurer  in  lieu  of  the  company  for  any 
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deficiency  that  may  arise  from  the  operation  of  the  clause — ^it 
in  no  way  affects  the  contributive  liability  of  such  policy^  as 
between  itself  and  other  co-insurers,  not  subject  to  average ; 
but  it  is  liable  to  contribute  to  its  full  extent  as  '^  other  insur- 
ance^"  if  necessary^  upon  all  concurrent  items  of  the  loss. 
(9964.) 

9019.  In  England  the  practice  is  totally  different;  the 
average  policy  is  held,  under  any  circumstances,  only  for  its 
pro  rata  amounts^  and  the  specific  policies  make  up  the  de- 
ficiency as  a  part  of  the  loss.  Hence,  if  the  contribution 
clause  is  construed  to  mean  that  the  specific  policy  must  make 
up  the  deficiency  arising  from  the  operation  of  the  average 
clause  in  a  co-insuring  policy,  then  the  clause  making  specific 
policies  subject  to  average,  when  in  contact  with  average 
policies,  is  quite  as  legal  and  equitable  as  such  a  construction 
would  be.    (9004,  9964.) 

3090.  "  Where  there  are  several  policies  containing  the  contribution 


clause,  they  are  all  and  each  Uable  to  pay  to  the  insured  such  ratable  propor- 
*       "       rn  it  " 

opromisea  and  patd  to  an  amount  exceeding  tbe 
and  even  thoagh  enough  to  cover  the  whole  loss ;  and  this,  whether  such 


Hon,  thougn  it  may  happen  that  some  one  or  more  of  them  may  have  l^n 
rily 


voluntarily  compromised  and  paid  to  an  amount  exceeding  the  legal  share— 
and  even  thoagh  enough  to  cover  the  whole  loss ;  and  this,  whether  such 
companies  had  knowl^ge  of  all  of  the  policies  existing  at  the  time  or  not." 


9IMI1.  "  There  is  no  contribution  between  companies  where  policies 
contain  this  clause.  If  any  one  company  pay  more  than  its  pro  rata  share, 
its  remedy  is  against  the  insured.  Over-payment  by  one  company  is  no 
defense  to  an  action  on  another  policy  with  this  clause.*' 

9099.  By  a  parity  of  reasoning,  should  any  company 
pay  less  than  its  ratable  proportion^  as  is  frequently  the  case, 
such  deficiency  cannot  be  collected  from  the  other  companies ; 
the  insured  must  look  to  the  delinquent  company  for  its  ratable 
proportion  of  the  loss, 

9033.  "  Wlien,  however,  there  are  several  policies,  some  of  which  do 
and  some  do  not  contain  this  clause,  and  those  7iat  containing  it  pay  to  the 
extent  of  their  subscriptions — which  may  be  more  than  their  pro  rata  share, 
this  will  be  a  defense  for  so  much  in  an  action  on  those  policies  containing 
the  clause.  If  the  policies  without  the  clause  have  paid  enough  to  cover 
the  loss,  it  is  a  complete  defense  for  the  others,  as  to  the  insur^,  for  they 
are  liable  to  contribute  to  those  companies  which  have  paid,  to  equalize  the 

lOM." 

SMMI4,  "  The  onus  of  proving  affirmatively  that  such  other  policies  did 
not  contain  this  clause,  lies  with  the  company  so  asserting." 
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Such  are  held  bj  the  courts  to  be  the  intention  and  the 
operation  of  the  contribution  clausey  however  it  may  be  worded. 

ADDmONAL   STIPULATIONS, 

Some  policies  contain  the  following  additional  stipnlations, 

viz.  : — 

9135.  I.  **  Without  reference  to  the  solvency  or  the  KabUUjf  of  other 
inBurers." 

Such  a  provision  as  to  the  policies  of  insolvent  companief 
is  unnecessary,  as  the  insolvency  of  a  company  does  not  in- 
validate its  policy ;  and  all  valid  policies  must  contribute,  at 
between  the  insured  and  the  insurers,  to  their  full  amonnti 
whether  the  company  be  insolvent  or  not. 

The  provision  compelling  contribution  from  co-insuring 

policies  in  their  whole  amounts,  without  reference  to  their 

several  specific  liabilitieSy  is,  in  its  logical  result,  the  Albaxt 

Rule  (31 14),  and,  being  contrary  to  the  fondamental  role  of 

contribution,  it  is  simply  null.    (307.) 

9036.  II.  "  Any  floating  policy  attaching,  in  whole  or  in  part,  to  the 
property  covered  by  this  policy,  shall,  as  between  the  insoredand  thiicook- 
pany,  be  considered  as  contributing  insurance  to  the  fuU  amount  of  such 
policy,  and  liable  as  such  to  pay  pro  rata  any  loss,  total  or  partial,  on  the 
property  hereby  insured." 

This  is  the  above-cited  condition  extended,  and  is  equally 
null  as  between  co-insuring  companies,  for  no  policy  can  be 
called  upon  to  contribute  to  a  general  loss  beyond  its  true 
ratable  proportion  of  the  concurrent  liability  (3063) ;  and 
there  are  cases  in  every-day  practice  where  a  floating  or  gen- 
eral policy  may  become  exhausted  in  the  payment  of  its  own 
specific  liability  (307^  3064),  so  as  to  be  unable  to  respond 
to  any  further  assessment  with  concurrent  insurance  upon 
other  subjects  (1999).  This  stipulation  is  modified,  how- 
ever, by  the  words  *^  as  between  the  insured  and  this  com- 
pany," which  releases  the  co-insuring  policy  from  all  but  its 
ratable  proportion  of  the  concurrent  insurance,  and  throws 
the  consequent  deficiency  in  the  contribution  upon  the  insured* 
The  legality  of  such  proceeding  is  at  least  questionable. 
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THs  clause  was  introduced  with  a  view  to  meet  the 
i^eeping  operations  of  floating  policies^  and  compel  contribu- 
on  from  them  ;  but  it  is  doubtful  if  it  can  be  enforced^  being 
pposed  to  to  the  very  principle  it  was  adopted  to  protect. 

It  was  formerly  customary  in  England  to  adjust  under  a 
imilar  clause  hetiveen  the  cotnpanies.  Mr.  CHRisriEy  of  the 
■un  Fire  Office,  says  of  it : — 

9037.  *'  It  was  only  a  few  yean  ago  since  an  office  was  called  upon  to 
&7  the  amount  of  its  loss  (not  exceeding  the  sum  insured)  on  items  not 
lerUumed  in  the  epecffleation  of  another  poUcy,  as  well  as  its  share  of  the  loss 
1  the  item  insured  by  both  policies,  in  the  proportion  of  its  total  liability, 
ut  it  is  now  considered  more  reasonable  that  the  loss  on  the  former  should 
9  first  ascertained  and  deducted  from  the  amount  of  the  policy,  before  ad- 
isting  the  proportion  to  be  paid  on  the  item  to  which  both  policies  ex- 
jnd." 

This  is  in  accordance  with  the  practice  in  this  country^ 
inder  the  rulings  of  our  courts.     (S07,  3064.) 

903§.  III.  "  All  policies,  vaUd  or  otherwise,  shall  contribute/'  etc. 

This  stipulation  cannot  be  sustained  in  aU  cases  ;  especi- 
lly  where  the  policies  were  void  at  the  time  of  issuing  the 
(olicy  containing  such  clause ;  or,  when  rendered  void  by  the 
ssuing  of  such  policy.  But,  if  thepolicy  be  voidable  only,  it  will 
)e  held  to  contribution  as  ^'  other  insurance.''     {^^^^  1003.) 

9039.  IV.  "All  other  insurance,  in  the  same  or  other  companies, 
rhether  by  the  same  or  other  parties  or  persons  having  joint  or  separate 
nterests  in  such  property/'  etc. 

This  condition  is  found  in  the  EngUsh  poUcies,  and  an  oc- 
lasional  one  in  this  country.  It  renders  liable  to  contribution 
Jl  policies  upon  insurable  interests^  as  mortgagees,  vendors, 
enants,  lessees,  and  others  similar — steam-boiler  insurance  in 
nills  included — which  are  not  now  held,  when  existing,  as 
K)ncurrent  insurance  with  the  direct  policies. 

Such  stipulations  are  evidently  legal ;  and  their  presence 
n  the  policy  would  not  only  remove  a  great  temptation  to 
ncendiarism  arising  from  heavy  collusive  over-insurance  upon 
he  same  property  by  holders  of  different  interests,  but  would, 
n  honest  cases,  prevent  the  making  of  several  payments  to  as 
nany  parties,  each  to  the  full  value,  for  the  same  loss.     The 
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only  drawback  would  be  that,  in  case  of  non-compliancey  the 
insured  might  plead  want  of  knowledge  of  or  control  oyer  such 
other  interests. 

LEGAL  CONSTRUCTION  OF  THE  CLAUSE. 

3030.  As  the  courts  of  our  country  are  the  ''  last  resort' 
in  contested  cases^  and  their  recognized  decisions  being  finil 
in  the  premises^  it  would  seem  supererogatory  to  introdnce 
arguments  to  sustain  points  already  definitely  settled  by  the 
Law.  Hence^  the  following  rulings  of  the  courts  are  cited  in 
support  of  the  foregoing  interpretations  and  the  subsequent 
deductions  therefrom,  as  to  the  true  intent  and  operation  of 
the  contribution  clause,  in  lieu  of  extended  argument,  which 
would  amoimt  simply  to  individual  opinion. 

3031.  Opinion  by  Graham^  President  Judge,  Ninth 
Judicial  Circuity  Pemta.,  which  covers  the  entire  ground  at 
issue  in  the  construction  of  the  American  Contribution  Clause^ 
as  claimed  by  the  adherents  of  the  Albany  and  similar  roles, 
and  at  the  same  time  cites  the  principal  authorities  upon  the 
subject  generally. 

The  plaintiflf  insured  in  the  Perry  County  Mutual  Fire 
Insurance  Company  a  house  valued  by  the  agent  of  the 
company  at  $4,000.  The  amount  insured  was  $2,666,  two- 
thirds  of  the  valuation.  The  plaintiff  afterwards  insured  i» 
the  York  County  Insurance  Company  $1,000  on  the  same 
property,  due  notice  being  given  of  such  additional  insurance. 
The  building  was  subsequently  totally  destroyed  by  fire. 

The  defendant  company's  policy  contained  the  following 
provision  (the  American  contribution  clause; : — 

"  That  in  all  cases  of  other  insurance  apon  the  property  hereby  insai^lf 
whether  prior  or  subsequent  to  the  date  of  this  policy,  in  case  of  Ion  or 
damage  by  fire,  the  insured  shall  not  be  entitled  to  demand  or  recover  oD 
this  policy  any  greater  portion  of  the  loss  or  damage  than  the  amoimt 
hereby  insured  shall  bear  to  the  whole  amount  insured  on  said  propertj. 

3033.  Graham,  P.  J.,  says : — 

"  The  only  question  presented  is:  What  amount  the  plaintiff  is  entitW 
to  recover  on  his  policy  ?    The  plaintiff  claims  the  amount  insured,  |2»^ 
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The  defendant  alleges  that  the  plaintiff  can  only  recover  $1,938.77,  or,  at 
most,  $2,443/'  o  o  o  «<  T]^e  amount  insured  in  both  companies  is  but 
$3,6tf(>,  so  that  the  whole  insurance  does  not  amount  to  the  loss  of  the 
assured.  But,  under  the  proviso  in  the  policj  of  the  defendant,  its  counsel 
contends  that  the  company  is  only  liable  to  pay  a  pro  rata  on  the  $2,606 
insured  by  it,  and  the  pro  rata  to  be  ascertained  thus:  As  $4,000,  the  loss, 
is  to  $3,666,  the  whole  amount  insured,  so  is  $3,666,  the  insurance  by  the 
defendant,  to  the  amount  it  is  liable  to  pay  under  the  proviso.  This  would 
reduce  the  liability  of  defendant  to  $2,413.38.  The  resttU  thus  produced  tootUd 
he  ur^ust  and  inequitable.  The  assured  gave  his  premium  note  for  $2,666, 
paid  his  assessment  on  that  sum,  received  his  policy  insuring  that  amount, 
and*,  although  he  has  sustained  a  loss  exceeding  the  insurance  in  both  com* 
panies,  the  defendant  denies  his  liability  to  pay  the  sum  insured.  The 
proxMo  in  the  pMiy  uhu  not  intended  to  toork  no  great  a  wrong" 

3033.  "The  clause  in  question  was  intended  to  prevent  circuitv  of 
action,  and  ie  only  applicable  where  double  insurance  exceeds  the  loss  of  the 
assured.  Where  there  is  double  insurance  without  this  clause,  the  assured 
can  proceed  against  any  one  of  the  underwriters,  if  the  insurance  is  suffi- 
cient, and  recover  the  whole  loss,  and  the  defendant  then  would  have  his 
action  against  the  others  for  contribution.  To  avoid  this  the  clause  in 
question  is  very  generally  introduced  in  policies ;  and,  in  case  of  double 
insurance,  prevents  a  recovery  of  more  than  a  pro  rata  share  of  jthe  loss. 
It  substitutes  proportional  abatement  for  contribution  in  all  cases  in  which 
the  latter  would  otherwise  have  been  required  by  conmion  law.  Anything 
short  of  indemnity  would  not  be  just  to  the  assured** 

ooooooooo 

d0!l4.  "  I  find  it  very  clearly  ruled  in  cases  of  double  insurant,  wliether 
with  or  without  the  clause  in  plaintiflPs  policy,  that  in  no  case  can  the  as- 
siued  recover  more  than  his  loss,  and  in  aU  cases  when  the  loss  is  equal  to 
or  greater  than  the  amount  insured  by  the  several  poHcies,  there  can  be  no  pro 
rata,  but  the  several  underwriters  are  liable  for  the  severed  sums  incurred,'' 

9035.  "  In  the  case  of  the  RichmondviUe  Union  Seminary  iw.  Hamilton 
Insurance  Company,  14  Gray  (Mass.  Rep.),  459.  The  Seminary  building 
was  of  the  value  of  $24,000,  and  was  totally  destroyed.  The  defendant  had 
insured  $3,000  upon  it,  and  the  plaintiff  had  $11,000  insurance  other  than 
defendant's  on  the  property,  making  a  total  of  $14,000.  The  court  held 
that  the  defendant  was  liable  for  the  full  a^nount  of  its  insurance  ($3,000). 
There  was  a  clause  in  defendant's  policy  similar  to  the  proviso  in  tms  case. 
To  apply  the  principle  contended  for  in  this  case  would  produce  the  follow- 
ing result :  As  $24,000,  the  loss,  is  to  $14,000,  insured,  so  is  $3,000,  insured 
by  the  defendant,  to  its  liability.  This  would  reduce  the  defendant's  liabil- 
ity on  an  insurance  of  $3,000  to  $1,750.  Tfie  operation  of  this  principle 
in  case  of  double  insurance,  would  be  that  the  greater  the  loss  in  excess  of  the 
insurance,  the  less  the  underwriters  u>ould  be  liable  to  pay  the  assured*'  (Sil93.) 

tlOM.  "  Haley  vs.  Dorchester  Insurance  Company  was  a  case  of  double 
insurance,  with  a  clause  in  the  policy  of  like  import  as  in  this  case.  The 
defendant  insured  $2,000,  and  there  were  other  insurances  of  $3,000.  The 
loss  of  the  assured  was  $5,917.  Held  :  That  defendant  was  liable  for  the 
amount  of  its  insurance*    1  Allen's  Mass.  Rep.,  536." 

9037*  "  In  the  case  of  ^tna  Fire  Insurance  Company  vs.  Tyler,  16 
Wendell's  N.  Y.  Rep.,  400,  Chancellor  Walworth,  in  speaking  of  a 
similar  clause  in  the  policy,  says:  'The  plain  and  obvious  meaning  of 
the  whole  clause  is,  that  if  the  assured  has  any  other  pollcv  or  insurance 
upon  the  property,  by  assignment  or  otherwise,  by  which  the  interest 
intendcHl  to  be  insured  is  already  either  wholly  or  partially  protected,  he 
shall  disclose  that  fact  and  have  it  indorsed  on  the  policy,  or  the  insurance 
shall  be  void ;  and  the  same  where  he  shall  make  any  subsequent  insurance; 
also  that,  in  case  of  any  such  prior  or  subsequent  insurance,  although  it  is 
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notified  to  the  company  and  indorsed  on  the  policy,  the  undgrwriten  in  ikt 
two  poiieies  thaU  carUr&ute  ratably  to  hit  loss,  8o  that  in  no  event  can  he 
recover  more  than  the  amount  of  his  actual  lose.' " 

9038.  "  The  case  of  Lucas  vs.  Jefierson  Insurance  Company,  6  Cowen's 
N.  Y.  Rep.,  635 :  The  judge  charged  the  jury,  that  tf  the  wdfu  €f  tit 
property  insured,  and  the  amount  of  the  lose  by  fire,  were  equal  to  all  the  sum 
insured  by  the  different  underwriters,  the  verdict,  if  they  should  think  plaintiff 
entitled  to  recover,  ought  to  be  for  the  facb  of  the  po^ey,  wiih  interest.  On 
motion  for  a  neW  trial  before  the  Supreme  Court,  the  motion  was  denied.* 

9039.  "  In  the  case  of  Bloat  m.  The  Royal  Insurance  Company,  IS 
Wright,  20 :  Read,  J.,  who  delivered  the  opinion  of  the  court,  recognises  tlie 
same  principle,  that  there  can  be  no  apportionment  where  thereis  nooeer-intur- 
aneey  when  he  says :  '  In  the  case  before  us  there  is  no  over-insurance ;  tU 
the  policies,  if  paid,  will  not  pay  the  loss  sustained  by  the  assured.  A  eal- 
eulation,  thertfore,  which  wiU  cut  down  payments,  mutt  be  baaed  on  erroneous 
principles 

9040.  "  In  addition  to  the  cases  cited,  I  find  the  courts  of  Maryland 
and  Missouri  have  adopted  the  same  rule  of  construction  as  that  of  New 
York  and  Massachusetts — that  where  the  policy  contains  a  clause  that, 
where  there  are  other  insurances  upon  the  same  property,  in  case  of  Ioh^ 
the  assured  shall  not  recover  on  the  particular  policy  any  greater  portion 
of  the  loss  sustained  than  the  amount  insured  by  the  particular  policy  shall 
bear  to  the  whole  amount  insured  on  the  same  property,  the  several  under- 
writei's  are  liable  for  the  several  sums  insured,  when  required  to  indemnify/  tki 
assured  for  the  loss  sustained.  See  Angelrodt  vs.  Delaware  Insurance  Com- 
pany, Supreme  Court  of  Missouri ;  Baltimore  Fire  Insurance  Companj  M. 
Louey,  20  Maryhiud  Rep. ,  20, 1862." 

3041.  "  To  adopt  the  principle  the  defendant  contends  for,  that  the 
under wv'iters  shall  receive  an  abatement  from  the  amount  insured,  in  the 
same  proportion  that  the  whole  amount  insured  bears  to  the  loss,  would  be 
so  flagrantly  inequitable  and  unjust,  that  1  fully  concur  with  the  rulings  of 
the  several  courts  in  the  cases  cited." 

3043.  The  case  in  snit  here  was  one  of  total  losSy  where 
the  insurer  claimed  contribution  from  the  insured  in  the  pro- 
portion that  his  policy  bore  to  the  whole  insurance  under  the 
American  contribution  clause^  which  was  made  a  condition  of 
the  policy.  The  groimd  of  the  adverse  decision  was  simplj 
that  contribution  was  inoperative  in  the  case  of  a  total  loss. 

3043.  In  6  Cowen,  p.  635,  above  cited  (a038);  the  doc- 
trine is — 

"  That  no  arrangement  of  the  clauses  in  the  policy  shall  be  used  to 
the  disadvantage  of  the  insured ;  he  must  be  paid,  and  the  diepute,  ifai^t  ^ 
settled  between  the  underwriters.^'    (3165a.) 

3044.  In  the  case  of  Godin  vs.  the  London  Assurance 
Company,  1  Burro,  489  (before  the  introduction  of  the  contra 
button  clause  into  fire  policies),  in  a  case  of  double  insurance, 
where  the  insured  proceeded  to  collect  all  of  his  loss  from  one 
of  the  insurers,  Lord  MAXSFiiOiD  said : — 
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"  As  between  them  (the  insurer  and  the  insured)  and  upon  the  footing 
of  commutative  justice  merely,  there  is  no  color  why  the  insurers  should 
not  pay  the  insured  the  whole  ;  for  they  have  received  premium  for  the  whole 
risk." 

He  adds,  speaking  of  the  co-insurers  : — 

"  However,  if  these  underwriters  are  liable  to  contribute  at  all,  the 
contribution  ought  to  be  among  the  several  irunirers  themselves ;  but  the 
xnfiurtd  has  a  right  to  recover  the  whole  loss  from  the  defendants  upon  the 
policy  now  in  question,  by  which  they  are  bound  to  pay  the  whole." 

"Therefore,  upon  these  grounds  and  principles,  in  every  Ught  in  which 
tBe  case  can  be  put,  we  are  all  of  us  clearly  of  the  opinion  that  the  verdict 
is  right,  as  it^now  stands,  for  the  whole."    (19§9.) 

3045.  From  this  decision  of  Lord  Mansfield  the  follow- 
ing rule  has  obtained  in  England,  viz. : — 

'*  In  no  case  must  the  contribution  clause  be  construed  in  such  a  man- 
ner as  to  throw  loss  upon  the  insured  against  which  he  would  have  been 
fully  protected  had  his  policies  been  free  from  that  clause." 

This  is  equivalent  to  the  doctrine  enunciated  in  6  Cowen, 
above. 

"RATABLE  PROPORTION^' 

AS  DIBTINQUIBHED  FROM  PEG  RATA  PROPORTION. 

PRO  RATA  PROPORTION. 

3046.  Pro  rata  proportion  is  such  share  of  a  loss  as  the 
amount  of  the  policy  may  bear  to  the  aggregate  sum  of  the 
concurrent  insurance  upon  the  subject  at  risk.  This  principle 
forms  the  basis  of  the  American  contribution  clause.  (3157 
et  seq.) 

3047.  It  is  operative  to  its  full  extent^  and  alwaySj  onlj 
in  cases  of  concurrent  insurances^  either  in  specific  policies  or 
upon  concurrent  subjects  in  compound  policies.  And  GP*  in  no 
event  can  one  policy  claim  from  another  policy j  when  thus  con- 
current; more  than  Us  pro  rata  share  of  the  contribution  to  any 
losSy  ,£i  even  should  one  become  exhausted  while  another 
makes  a  salvage  upon  the  same  subject  (1999).  But;  while 
the  companies  are  thus  limited  to  the  pro  rata  shares  of  each; 
the  insured  may,  under  certain  contingencies j  claim  more  than 
'Such  pro  rata  share  from  any  floater ^  should  it  be  necessary  to 
complete  his  indemnity  under  the  policy.  (3160^  3193, 
9313,3313a.) 

A1 
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3048.  Hence^  as  the  pro  rata  proportions  that  the  sum 
of  any  given  compound  or  floating  policy  may  bear  to  the 
aggregate  insurance  upon  all  or  any  of  its  items,  will  not  dlvcajp^ 
and  under  every  contingency,  afford  to  the  insured  the  requi- 
site share  of  the  indemnity  due  from  such  policy^  to  make  fUl 
payment  of  the  loss  thereunder,  it  is  evident  that  i>ro  rata  pro- 

portions  alone  are  not  reliable  in  all  cases. 

• 

3049.  In  the  failure  to  recognize  and  provide  for  this 
contingency,  so  that  the  rule  of  proportional  payment  of  loss 
may  harmonize  with  the  obligation  of  the  policy  to  pay  to  the 
extent  of  the  sums  insured,  the  National  Board  form  of  the 
contribution  clause  comes  short  of  that  comprehensirenesB 
exacted  by  the  lauifor  such  restrictive  stipulations,  and  in  con- 
sequence of  which  it  is  so  frequently  declared  nugatory  by  the 
courts. 

RATABLE   PROPORTION. 

3050.  Ratable  proportion  is  the  amount  for  which  a  policj 
may  become  liable,  under  its  terms,  to  be  called  upon  bt/  ti^f 
insured  (3047)  to  contribute  to  the  payment  of  a  loss,  on  aO 
or  any  of  its  items,  beyond  the  pro  rata  shares  contributed  hf 
other  co-insuring  companies  toward  the  same  subjects. 

It  arises  from  the  nature  of  non-concurrent  policies,  espe- 
cially as  exemplified  in  compoimd  insurance  in  contact  with 
specific  policies  upon  the  same  loss,  when  pro  rata  proportions 
of  all  the  co-insurers  fail  to  give  the  requisite  amount  of 
indemnity. 

From  this  it  is  evident  that  the  true  basis  of  contributivc 
liability  is  two-fold,  viz. : — 

3051.  First  (and  always) :  The  aggregate  amouvt  of 

THE  CO-INSURANCE. 

In  concurrent  insurance,  specific  or  compound,  the  ratcik 
proportion  is  always  based  upon  the  aggregcUe  amount  of  the 
co-insurance^  each  being  liable  for  its  pro  rata  share  in  the 
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contribution.  Or^  when  a  general  loss  is  partial  only,  bo  tbat 
none  of  the  insurances  are  exhausted;  in  such  case  the  pra 
rata  of  the  insurance  is  the  ratable  proportion  of  the  policy  to 
the  loss« 

3053.  Second:  The  ascertained  loss,  which  becomes 
operative  as  the  basis  of  apportionment  (and  re-apportionment) 
of  the  insurance  under  compound  policies^  in  all  cases  (31 94) ; 
but  more  Cippecially  under  non^coneurreni  policies^  where  the 
trtie  ratable proportiotis  will  always  depend  upon  the  respective 
liabilities  of  the  several  policies  upon  the  general  or  concur- 
rent loss,  and  not  alone  upon  the  pro  rata  amount  of  the  aggre- 
gate insurance.     (3158^  3313a.) 

For  a  clearer  comprehension  of  these  propositions^  refer- 
ence is  made  to  the  several  statements  under  compound  policies. 
Classes  I.  and  IE.,  where  the  apportionments  are  all  made  in 
obedience  to  these  principles.  Statemefits  xiii.  and  xx.  are 
especial  examples  oi  ratable  proportions. 
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exhausted  policies. 


3053.  The  status  of  an  exhausted  policy ^  as  to  liability  {or 
subsequent  assessment  upon  the  remainder  of  unpaid  losSy  is  as 
if  such  policy  had  never  existed ;  and  while  its  contributive 
liability^  as  assessed^  may  be  changed  by  subsequent  re-appor- 
tionment; it  can  never  be  increased.  It  may  occur  that  the 
insurance  by  a  compound  policy  may  be  exhausted  upon  some 
one  or  more  of  its  itemS;  and  not  upon  all ;  in  such  an  event 
the  treatment  of  the  exhausted  subject  will  be  the  same  as  for 
exhausted  policies. 

In  view  of  this  liability  to  such  re-apportionment,  exhaust^ 
ed policies  present  two  distinct  phases,  viz. : — 

First :  Those  which  pay  their  pro  rata  proportion  and  leave 
910  unsatisfied  liability  upon  any  of  the  subjects  under  their  pro- 
tection.  The  apportionments  of  such  are  final  and  are  not  sub- 
ject to  be  re-opened,  except  for  error.    They  are  to  all  intents 
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Second:  Those  tvhich  fail  to  pay  their  pro  rata  in  M, 
and  leave  unpaid  indemnity  upon  all  or  a  portion  only  of  tke 
subjects  under  tlieir  protection^  to  be  provided  for  by  propor- 
tionate contributions  from  other  unappropriated  insurances. 
(3313,  3330.) 

This  class,  when  thus  over-assessed  by  pro  rata  contribution^ 
is  subject  to  re* apportionment  with  a  view  to  reduction  of  the 
amount  of  such  over^ssesstnents  to  the  true  ratable  propor- 
tions, to  correspond  with  the  sum  or  sums  re-assessed  upon  the 
unexhausted  policies. 

UNEXHAUSTED   INSUBANCE. 

3054.  As  a  general  rule  unexhausted  policies  remain 
liable  to  their  full  extent  for  aU  unpaid  indemnity y  though  they 
may  or  may  not  be  concurrent  with  each  other  upon  all  or  anj 
of  the  remaining  subjects.  When  non-concurrent  thej  are 
brought  into  pro  rata  contribution  only  through  their  liability 
for  unpaid  indemnity  inherited  from  their  original  concurrency 
with  the  defunct  policies,  and  are  to  be  reached,  if  at  all,  only 
by  re-adjustments  after  all  concurrent  insurance  has  beenfuUji 
appropriated.    For  an  illustration,  see  Statement  xiL   (S9M«) 

BE-A8SESSMENTS. 

3055.  Re- assessments  are  made  only  for  the  benefit  of, 
and  to  give  full  indemnity  to,  the  insured.  No  one  company 
can  claim  any  contribution  from  another  co-insurer,  beyond 
its  pro  rata  proportions.     (3047.) 

The  necessity  for  re-assessments  arises  when  totaUy  or  par- 
iially  exhausted  policies  leave  unpaid  indemnity  upon  any  txik' 
jects,  to  be  apportioned  among  remaining  imapplied  insurance. 

Occasions  where  it  may  be  necessary  to  repossess  ui^' 
hausted  insurance  are  so  many  and  so  diverse,  that  general  in- 
structions only  can  be  given,  which,  with  examples  of  the 
modus  operandi  under  several  different  phases,  as  found  in  the 
various  statements  under  compound  policiesi  to  which  refer- 
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invited,  will  make  the  principle  of  re-assessnients  per- 
)Iain  to  ordinary  comprehensions. 

RE-ADJUSTMENT  OP  APPORTIONMENTS. 

'56,  This  may  be  termed  one  of  the  arcana  of  contri- 
not  generally  known  among  fire  underwriters ;  yet  it 
xtural  an  inference  to  be  drawn  firom  the  requirements 
law  of  indemnity y  viz. : — 

)  apportionment  of  loss  most  be  made  among  companies  which  will 
r  indemnify  the  insured  to  the  amount  of  the  insurance'' — 

the  investigation  of  the  liabilities  of  unexhausted  insur^ 
upon  remaining  unpaid  losses,  its  necessity  at  times 
3s  not  only  evident,  but  exacting, 
len  unexhausted  insurance  leaves  unpaid  indemnity  upon 
subjects  under  the  protection  of  the  original  insurance, 
vhich  none  of  the  remaining  policies  may  be  directly 
and  such  imappropriated  insurance  cannot  be  brought, 
h  its  original  concurrency  with  the  exhausted  insurance, 
y  directly  thereon,  the  loss  of  necessity  falls  upon  the 
1,  as  contribution  is  exhausted;  for  no  policy  can  be 
lied  to  contribute  upon  an  item  that  it  does  not  cover — a 
stance,  however,  that  seldom  occurs  when  the  loss  is 
the  amount  of  the  aggregate  general  insurance.  (For 
ional  cases,  see  3307,  3313.) 

t  when,  by  any  apportionment  of  the  insurance,  or  sub- 
it  re-arrangement  of  assessments  already  made,  such 
ropriated  insurance  can  be  made  liable  for  the  unpaid 
lity,  such  re-apportionment  becomes  simply  obligatory. 

5.) 

^S7.  Re-^rrangement  of  assessments  is  confined  to  totally 
Hally  exhausted  compound  poli<iies  ;  any  change  made  in 
exhausted  insurance  is  simply  by  additional  assessments 
requisite  amounts  upon  the  deficient  subjects,  within  the 
ts  of  the  several  policies.     (3306.) 
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One  re- arrangement  of  assessments  may  necessitate  a  sec- 
ond to  settle  the  proportions  disturbed  by  the  first ;  but  the 
principle  will  be  the  same  throughout. 

3038.  The  process  of  re-arrangonent  consists  in  takmg  a 
requmfe  sum — as  all  or  as  much  of  the  unpaid  indemnity 
upon  any  deficient  subject  as  the  amount  of  the  policy  will 
admit — from  one  or  more  items  of  the  exhausted  compound 
policy  concurrent  with  the  unapplied  insurance^  and  adding  it 
to  another  subject,  non-concurrent  with  the  imexhausted  pol- 
icy about  to  be  assessed,  yet  covered  by  the  exhausted  policy 
in  which  the  change  is  to  be  made,  thus  creating  a  deficiency 
of  contribution  in  this  latter  upon  such  first  item  concurrent 
with  the  unexhausted  insurance,  and  to  be  made  good  by  it 
within  its  limits ;  yet  making  no  difference  in  the  aggregate 
results  of  the  exhausted  insurance,  which  has  been  neither  m- 
creased  nor  diminished,  but  simply  changed  from  its  pro  rata 
to  its  ratable  proportions ;  and  the  insured  will  have  received 
further  indemnity  to  the  amoimt  involved  in  the  transaction. 

As  it  is  impossible  to  make  the  process  clear  by  simple 
description,  reference  is  made  to  Statement  xii.  (3305),  where 
the  operation  is  carried  out  in  extensOy  which  example,  with 
the  foregoing  explanation,  will  render  the  process  plainly 
intelligible. 

From  these  citations  we  gather  the  following  to  be  the 
trtie  intent  and  operation  of  the  contrUndion  clause  in  the  ap« 
portionment  of  contributive  liability  among  co-insurers,  upon 
an  ascertained  general  loss,  as  recognized  by  our  courts. 

first:  as  to  the  insured. 
3059.  The  hisured  must  bo  paid  in  full  for  all  loss  or 
damage  within  the  amount  of  insurance,  and  he  is  not  liable 
to  contribution^  that  is,  he  cannot  be  called  upon  to  bear  any 
portion  of  the  loss  while  any  of  the  insurance,  specific  or  com- 
pound, remains  unapplied  to  its  full  extent,  except  when  the 
policy  or  any  one  of  them  may  be  subject  to  average  by  eipe- 
cific  stipulation.     (1985,  3164,  3165.) 
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3060.  The  insured  can  recover  from  no  company  more 
than  its  ratable  proportion  of  an  accrued  general  loss. 
(3034,  3067.) 

second:  as  to  co-insurers. 

3061.  The  contribution  clause  is  operative  only  between 
co-insuring  policies^  in  cases  of  double  or  concurrent  insurance, 
and  then  only  so  far  as  they  may  be  concurrent.     (3038.) 

It  is  applicable  only  in  cases  of  "over-insurance/'  that  is, 
when  the  concurrent  or  double  insurance  exceeds  the  amount 
of  the  general  loss.     (3033^  3038.) 

Or,  in  other  words,  when  the  general  loss  exceeds  the 
amount  of  concurrent  insurance,  the  principle  of  pro  rata 
apportionfnent  is  not  applicable. 

third:   LIABILniES  OF    THE   POLICY. 

3063.  Each  contributing  policy,  specific  or  compound, 
is  liable  to  be  assessed  ratably  upon  each  item  of  double  or 
concurreixt  insurance  imder  its  protection,  with  each  co-in- 
surer, until  exhausted,  if  necessary,  or  until  the  general  loss 
shall  be  paid.     (3051  et  passim.) 

3063.  Where  compound  policies  cover  specific  items 
not  included  in  the  double  insurance,  the  loss  upon  such  spe- 
cific item  or  items  shall  be  first  paid,  and  the  remainder,  if 
antfy  shall  be  held  to  contribute  with  the  double  insurance  in 
the  amount  of  such  balance  only. 

3064.  Hrld,  in  Pennsjlvania,  Kentucky,  Missouri,  and  New  York: 
"  That  a  policy  on  two  subjects  is  to  be  applied  to  the  separate  »uJt(ject  utUU  the 
losi  iepcnd,  and  the  amount  to  be  paid  upon  the  joint  subject  is  divided  be- 
tween the  policies  in  the  proportion  of  the  amount  of  the  separate  policy 
OQ  the  joint  subject,  to  the  remainder  of  the  policy  on  both  subjects.   (9041.) 

306tS.  Contributive  liability  is  not  exhausted  between 
remaining  double  insurance,  specific  or  compound,  because 
One  or  more  of  the  policies  may  have  been  exhausted  before 
the  loss  has  been  paid.     (3034.) 
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3066.  Apxyortionment  is  the  act  of  determining  and  ap- 
portioning the  ratable  .proportion  that  each  policy,  written 
upon  all  or  any  portion  of  the  property  at  risk,  must,  under 
its  own  terms  and  conditions,  contribute  toward  the  payment 
of  an  ascertained  general  losSy  whether  such  policy  covers  by 
a  specific,  general,  or  floating  form,  either  concurrently  or 
non-concurrently. 

In  making  up  an  apportionment  of  loss  among  the  several 
companies  interested,  all  existing  valid  policies  must  be  in- 
cluded in  the  contribution,  even  though  a  company  issuing 
any  one  or  more  of  them  may  have  subsequently  become  in- 
solvent. 

3067.  From  the  nature  of  the  contract  the  insured  can 
recover  no  more  than  the  amount  of  the  actual  loss  within  the 
insurance,  in  how  many  different  companies  soever  he  may 
hold  policies  upon  the  same  subjects.  Nor  can  he  recover 
from  any  one  company  more  than  its  raidble  proportion  of  the 
general  loss. 

^  3068.  On  the  other  hand,  when  the  amount  of  insurance  is 

enough  to  cover  the  loss  upon  the  subjects  insured,  no  appor- 
tiommnt  between  the  companies  having  nofi-coticurrent  policies 
is  allowable  that  will  fail  to  pay  the  fuU  amount  of  the  loss  ujm 
all  or  any  of  the  items  under  the  protection  of  any  of  the  poUdcSj 
which  are  liable  to  their  full  extent,  if  necessary  upon  either 
item  covered  by  them. 

It  may  happen  that  the  policies  may  cover  some  portions 
of  the  property  to  an  extent  beyond  the  loss,  while  on  other 
portions  the  loss  may  exceed  the  aggregate  or  specific  insur- 
ance ;  the  apportionment  should  be  made  accordingly,  and,  if 
the  insured  has  failed  to  cover  the  whole  risk,  he  is  to  bo 
considered  as  his  own  insurer  (but  not  co-insurer)  for  the 
excess  of  value. 
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UNDER  SPECIFIC  INSURANCES. 

3069.  Specific,  as  applied  to  fire  insurance,  is  relative 
only,  and  represents  a  certain  sum  upon  certain  proper^; 
but,  tmlike  the  average  policy,  it  has  no  proportionate  relation 
to  such  property,  but  is  liable  to  the  extent  of  the  sum  covered 
by  the  policy  (306),  and  this  pro  rata,  when  interested  with 
concurrent  insurance. 

Specific  insurance  is  of  two  kinds,  differing  only  in  the 
manner  in  which  their  several  amounts  are  ascertained  ;  buty 
these  stims  duly  ascertainedy  they  meet  a  loss  in  precisely  the 
same  manner. 

307©,  First :  A  simple  specific  policy^  covering  specific 
items,  in  specific  sumSj  in  specified  localities,  and  for  specified 
owners,  as : — 

Company  A.  on  wheat,  |5,000,  for  Jones,  in  warehouse,  etc. 
B.  on  flour,       5,000,        do.  do. 

C  on   do.         6,000,        do.  do. 

In  the  event  of  loss  on  wheat,  company  A.  would  pay  the 
amount  within  the  policy.  In  the  case  of  loss  on  floury  com- 
panies B.  and  C.  would  pay  the  same  in  equal  proportions, 
their  liabilities  being  equal. 

807 1 .  Second :  Or  it  may  be  upon  specific  subjects  in  a 
compound  policy,  concurrent  or  non-concurrent,  as  : — 

Company  A.,  on  wheat,  $5,000,  for  Jones,  etc. 

Company  B.,  on  wheat  and  flour,   5,000,       do.      do. 

In  this  example,  flour  in  policy  B.  is  a  specific  subject  as 
compared  with  wheat,  which  is  a  concurrent  item,  and  the 
amount  of  insurance  upon  which,  though  not  determined  at 
the  time  of  insuring,  is  nevertheless  fixed  the  moment  a  loss 
occurSy  and  the  entire  policy  becomes  specific  in  the  sums  indi- 
cated by  the  loss.  Thus,  should  loss  occur  upon  wheat,  $2,500, 
and  upon  floury  $3,000,  B.'s  policy  would  at  once  become  spe^ 
cific  in  its  full  amount  on  floury  leaving  company  A.  solus  upon 
wheat.     But  should  the  loss  be  $2,500  each  on  wheat  and 
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flour,  the  policy  of  company  B.  would  become  specific  in  these 
proportions  exactly,  and  pay  $2,500  on  flour  as  its  specific 
subjecty  and  pro-rate  with  the  policy  of  A.  upon  its  remaining 
$2,500  on  wheat,  as  concurrent  insurance. 

3073.  This  example  might  be  slightly  complicated  by 
adding  another  policy— of  C. — on  wheat  and  com^  $5,000,  in 
which  event  the  same  course  would  be  pursued  with  cortiy  be- 
fore the  contributing  insurance  of  C.  upon  wheat  could  be 
determined.     (3089.) 

It  will  thus  be  seen  that  specific  policies  and  specific  sub- 
jects in  general  policies  are  intrinsically  alike,  and  are  to  be 
treated  in  precisely  the  same  manner.  (See  compound  poli- 
cies, 3079,  for  farther  illustration.) 

3073.  Apportionment  under  specific  insurance  then  be- 
comes a  simple  matter  of  the  value  of  the  property  lost  or 
damaged,  and  the'  amount  covered  by  the  insurance,  as  the 
insurers  pay  all  of  the  damage  sustained  within  the  amoont 
of  the  policy  or  policies,  without  reference  to  the  value  of  the 
property.     If  there  be  more  than  one  policy,  the  loss  is  paid 

*      pro  rata  as  the  insurance  bears  to  the  damage.     (3063.) 

When  specific  policies  are  found  in  contact  with  compound 

^  insurance,  the  contributive  liability  of  the  latter  with  the  fo^ 

mer  cannot  be  ascertained  until  the  amount  of  insurance  upon 

the  specific  subjects  shall  have  been  determined  as  above. 

(3071.) 

UNDER  THE  AVERAGE  CLAUSE. 

3074.  Apportionment  of  contributive  liability  under  pol- 
icies subject  to  average  wiU  require  from  the  insured  a  valua- 
tion of  the  entire  property  under  the  protection  of  the  in«u^ 

/ance  at  the  time  of  the  loss,  and  gives  him  only  such  pi^ 
portion  of  the  loss  as  this  value  may  bear  to  the  insurance, 
specific  or  in  the  aggregate,  as  the  clause  may  read  {9^^h 
thus  making  him  co-insurer  for  such  excess  of  value  as  there 
may  be  beyond  the  insurance,  and  requiring  him  to  eoniriMt^ 
as  co-insurer,  in  the  same  proportions.     (366^  3Sff3*) 
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When  a  policy  subject  to  average  is  interested  with  other 
policies  not  subject  to  average,  the  contributive  liability  is 
not  affected  by  the  average  clause;  as  between  that  policy  and 
the  others,  it  most  be  held  as  contributing  insurance  in  its  full 
amount,  such  clause  being  operative  only  between  the  policy- 
holder and  the  company  issuing  it.  In  American  practice 
any  deficiency  arising  from  the  operation  of  this  clause  must 
be  borne  by  the  insured  as  co-insurer,  and  not  by  any  of  the 
co-insuring  policies  without  the  clause.  By  English  practice 
the  specified  policies  are  made  to  contribute  to  such  deficiency 
(3364).  In  this  connection  it  has  been  tritely  asked  by  an 
English  writer : — 

"  With  what  show  of  justice  caa  the  insured  call  upon  the  specific  pol- 
icy to  contribute  to  the  deficiency  caused  by  the  operation  of  the  average 
clause,  when  in  taking  such  policy  he  voluntarily  agreed  to  stand  co-insurer 
with  the  company  upon  any  loss  under  the  policy  ? — an  agreement,  by  the 
way,  to  which  the  consent  of  the  specific  policy  office  was  never  asked." 

3073.  The  difference  in  the  position  of  a  party  holding 
a  specific  insurance  {i.  e.y  without  the  average  clause)  and  one     ! 
holding  subject  to  average,  is  very  marked,  and  should  be  kept     i       /" 
in  view  in  making  up  adjustments  where  the  two  classes  are     \ 
interested. 

The  holder  of  the  simple  specific  policy  bears  all  of  the 
loss  in  excess  of  the  insurance,  and  is  entitled  to  the  salvage, 
if  any. 

The  holder  of  the  average  policy  not  only  bears  all  of  the 
loss  in  excess  of  the  insurance,  but  must,  in  addition,  contrib- 
ute to  the  payment  of  his  own  loss  under  insurance,  in  the 
proportion  that  the  excess  of  value  of  the  property  at  risk,  »  #/ 
over  the  amount  insured  thereon,  bears  to  the  amount  of  such 
Insurance ;  and  he  shares  the  salvage,  if  any,  in  the  same 
proportions  as  if  he  were  another  underwriter,  to  the  amount 
^f  such  excess  of  value. 
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UNDER  COMPOUND  POLICIES. 

3076.  Apportionments  under  componnd  policies^  when 
confined  to  single  or  to  concurrent  policies;  are^  like  the  spe- 
cific, mere  questions  of  value,  and  are  paid  accordingly ;  hat 
when  combined  with  the  specific  form,  or  with  other  compound 
insurance  in  any  of  its  manifold  forms  so  common  in  heavy 
business  transactions  in  large  cities,  and  especially  when  snch 
double  insurance  is  non-concurrent  in  a  greater  or  less  degree, 
questions  of  ratable  apportionment  among  co-insurers  arise 
which  will  require  considerable  familiarity  with  the  peculiar 
forms  and  characteristics  of  non-concurrent  policies  to  soke 
correctly :  the  more  especially  when  assuming  one  or  another 
of  the  protean  forms  of  the  compound  policy,  which  not  nn- 
frequently  give  rise  to  cases  where  it  is  impossible  to  find  an 
equitable  principle  of  apportionment  as  set  forth  in  any  of  the 
existing  rules. 

3077»  The  most,  if  not  all,  of  the  current  misapprehen- 
sion and  confusion  attending  the  application  of  the  principles 
underlying  the  contribution  clause  to  the  apportionment  of  losses 
under  compoimd  policies,  arises  from  a  non-appreciation  of  the 
more  important  distinctive  peculiarities  presented  hy  non- 
concurrent  policies  when  affected  by  double  insurance,  specific 
and  compound,  which  peculiarities  are  always  more  or  less 
prominent — as  the  case  may  be  more  or  less  involved — and  are 
at  all  times  vital  to  the  correct  apportionment  of  the  liability 
among  the  co-insurers. 

3078.  The  number  and  variety  of  existing  rules,  both 
English  and  American,  intended  to  solve  this  problem,  are  but 
so  many  evidences  that  the  existence  of  these  peculiaruit^ 
have  long  been  recognized ;  but  the  acknowledged  inadequacy 
of  existing  rules,  to  apply  with  anything  like  uniform  and  re- 
liable results  in  all  cases,  is  simply  further  evidence  that  these 
distinctive  peculiarities  have  not  been  appreciated  to  their  fuu 
extent,  or,  in  other  words,  that  no   thoroughly  systematic 
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pouping  or  classifying  of  compound  policies^  according  to  their 
istinctive  characteristics^  has  ever  been  recognized  or  prac- 
ced  by  fire  underwriters. 

3079.  Paradoxical  as  the  assertion  may  appear  to  the 
nrsorj  observer;  it  is  nevertheless  true  that  a  compound  policy  I 
r  s^imply  specific  insurame  in  the  aggregate  (307),  requiring 
oly  the  occurrence  of  loss  upon  any  one  or  all  of  the  several 
ibjects  under  its  protection  to  determine  its  specific  liability 
pon  each  item  so  covered  (S071),  And,  likp  other  spe- 
ific  policies,  it  is  liable  to  contribute  with  other  insurance — 
pecific  or  compound — when  interested  in  the  same  loss,  only 
)  the  extent  to  which  it  may  be  concurrent  upon  any  one  or 
lore  items  of  the  general  loss,  after  its  liability  shall  have 
een  so  determined.     (3063.) 

Such  concurrency  may  be  general  or  partial. 

3080.  General:  Where  the  compound  policy  covers 
nly  and  identically  the  subjects  covered  by  the  other  insur- 
nce;  whether  specific  or  compound.  This  will  be  designated  as 

Class  I. 

3081.  Partial:  Where  the  compound  policy  protects 
omcthing  not  included  in  the  '^  other  insurance,"  cither  spe- 
ific  or  compound. 

This  will  embrace  most  of  the  non-concurrent  forms  of 
[iBurance  in  use,  and  will  be  designated  as 

Class  IL 

With  a  view  to  test  the  correctness  of  the  preceding  prop- 
sition,  and  its  universality  of  application,  a  number  of  ex- 
mples  of  each  class — I.  and  II. — illustrating  the  various  phases 
nd  combinations  of  the  compound  policy,  are  appended,  which, 
lonstrued  by  the  general  principles  underlying  this  form  of 
he  insurance  contract,  may  materially  aid  in  removing  the 
Qisconception  and  confusion  at  present  surrounding  this  sub- 
ect.     (318,  3071.) 
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CLASS  I. 

GENERAL   CONCUBRENCT  OF  SUBJECTS. 

3083.  This  is  the  more  simple  form  of  collective  policies, 
presenting  little  or  no  variety  in  its  combinations — ^its  distin- 
gnishing  feature  being  double  insurance^  which,  under  com- 
pound insurance;  does  not  differ  from  other  double  insurance. 
(3S6.) 

The  distinctive  feature  of  Class  11. — a  specific  item  wA 
embraced  in  the  other  insurance — does  not  exist  in  this  form. 
The  compound  insurance  becomes  co-insurer  with  the  specific 
on  concurrent  items  only  ;  the  amount  of  contributive  insurance 
upon  such  concurrent  subjects  being  determined  solely  by  the 
loss  thereon  (334).  And  when  thus  ascertained,  it  will 
contribute  pro  rata  upon  each  item  under  its  protection,  as  the 
loss  may  bear  to  the  insurance  thereon,  specific  and  compound, 
as  in  ordinary  concurrent  specific  insurance.  (307,  9071*) 

• 

EXAMPLE  1. 

9083.  CompaDj  A.  covers  stock |1,(K)0 

fixtures 500 

B.      "     stock  and  fixtnree 1,000 

In  this  example  company  A.  covers  stock  and  fixtures  in 
specific  amounts;  so  that  the  insurance  is  evident  before  the 
loss ;  while  company  B.  covers  the  same  items  generally,  the 
specific  amount  of  insurance  upon  each  or  either  will  be  con- 
tingent upon  the  loss.     (334.  Statement  xiL    3199.) 

EXAMPLE  2. 

3084.  ComiMiDj  A.  covers  wheat  in  warehoose  No.  1. 

B.  "  "  "  No.  2. 

C.  "  "  "  Nos.  lands. 

In  this  case  companies  A.  and  B.  cover  specifically  in  the 
same  localities  where  company  C  covers  collectively.  The 
contributive  insurance  of  company  C,  upon  either  or  both 
itemsy  being,  as  in  Example  I.,  contingent  upon  the  loss :  this 
determined,  the  three  policies  contribute  pro  rata.    If,  in  so 
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doing,  company  C.'s  policy  should  become  exhausted,  the  pol- 
icies of  A.  and  B.  must  make  up  the  deficiency  as  the  loss 
may  require,  as  in  ordinary  specific  insurance,  upon  concur- 
rent items.     (3160.     Stateme7it  idii.     3309,3313.) 

CLASS  II. 

PABTIAL  CONCURRENCT  OF  SUBJECTS. 

308S.  Embracing  compound  policies  covering  something 
not  included  in  the  ^^  other  insurance.'^ 

This  is  the  most  complex  form  of  ^compound  policies,  and 
embraces  by  far  the  largest  proportion  of  collective  insurances. 
As  it  will  present  a  variety  of  combinations,  they  will,  for 
convenience  of  reference,  be  termed  Forms  A.,  B.,  C,  etc. 
(S07,  S37,  3071.) 

BXAMFLB  1. 

Form  A— iVb.  1, 

9M6.  Companj  A.  covers  stock. 

B.      "       stock  and  ^ur«. 

In  this  example,  A.  is  a  specific  policy j  while  B.  is  a  com- 
pound policy  with  a  5peci/fciY6m—:/£riwre5  (3196).  Statement 
xiv.     (3314, 3315.) 

BXAIIFLE    2. 

Farm  A—J^o,  2. 

9087.  Company  A.  covers  building. 

"        B.      "      building,  maehineryf  and  tools. 

Here  company  A.  is  specific  on  building,  while  B.  is  com- 
poundj  covering  concurrently  with  A.  on  the  building,  to  the 
extefU  of  its  liability — when  ascertaimd — ^but  having  machinery 
Bjii  tools  va  SLdditioTiy  as  specific  items.  Statement  xiy.  (3314.) 

BXAMFLB  8. 

Form  B^No,  1. 

3088.  Company  A.  covers  merchandise  Audjixtures, 

"        B.      "     meTchtiVLdXee  Knd  goods  on  ttorage. 

In  this  case  A.  and  B.  are  both  compound  policies^  each 
having  a  specific  item  of  its  own,  not  covered  by  the  other, 
though  concurrent,  in  any  balanceSj  upon  merchandise 


(1 
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example  of  doable  compound  insurance^  and  yet  nnlike  Class 
I.,  the  concurrenej  not  being  general.  {SMemefU  xyL, 
9316.) 

EXAMPLE  4. 

Fmn  B-JVb.  2. 
9089.  Companj  A.  covers  pork. 

B.  "      poA  hnd  flour, 

C.  "      pork  and  grain. 

D.  "      pork,  flour  and  grain. 

This  is  simply  Form  B — No.  1,  complicated  by  "  double 
insurance  "  upon  tbe  specific  subjects,  ^owr  and  grain j  covered 
by  B.,  C;  and  D.,  which  must  first  be  disposed  of  before  A.  can 
claim  contribution  upon  its  specific  item,  pork  (336),  Siaie- 
tnent  xix.  (3334).  This  example  might  readily  be  cod- 
founded  with  policies  under  Class  I.  But,  inasmuch  as  the 
concurrency  is  not  gemraly  it  does  not  come  under  that  class. 

EXAMPLE  5. 

Form  B—No.  3. 
9090.  Companj  A.  covers  te€U  and  sngars. 

"        B.      "      sugars  and  wines. 
"         C.      "      wines  and  JU^ 

In  this  example  we  have  Form  B — ^No.  2,  slightly  extended. 
All  of  the  policies  are  compound ;  but  A.  has  teas  for  a  specific 
item,  while  C.  has  ^sh  specifically,  neither  being  included  in 
either  of  the  other  policies;  but  they  are  otherwise  concurrent, 
and  must  contribute  upon  any  balances  after  the  specific  items 
are  disposed  of.  It  is  complicated  by  doubh  compound  in- 
surance. 

This  case  might  be  extended  by  adding  rice  to  the  policy 
of  B.  Each  compound  policy  would  then  have  a  specific  item 
to  b^  first  disposed  of  before  contribution  could  be  claimed  by 
co-insurers  upon  concurrent  items.    Statement  xx.     (3338.) 

EXAMPLE   6. 
I\mn  B— iVo.  4. 
2M1.  Company  A.  on  books,  stationery,  fancy  goods,  and  otker 

articles  osnally  kept  in  such  stock. 
<*        B.  on  books,  stationery,  paper,  and  pictorea. 
"         C.  on  books  and  stationery. 
"        D.  on  school-books. 
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3093.  This  is  Form  B.  considerably  extended.  By  a 
proper  classification  of  the  liabilities  of  the  several  policies^  it 
will  be  found  that — 

Company  A.  as  to  company  B.  ha?  one  specific  item. 
*•         A.    "  "  C.    "    two       "        items. 
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« 

*i 
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All  of  which  must  be  first  disposed  of  before  policy  D.  can 
claim  contribution  from  its  co-insurers. 

This  combination  illustrates  the  operation  of  compound  in- 
surance so  completely^  that  it  has  been  selected  as  a  leading 
example  of  Class  II.,  and  will  be  found  fully  worked  out  as 
Statement  xxi.  (3330.)  It  is  also  referred  to  as  illustrative 
of  the  eighth  step.    ( 1 631 .) 

EXAMFLB  7. 

Ibrm  C — No.  1. 

9003.  Company  A.  covers  Jones  &  Brown  (as  a  firm)  on  stock. 
**         B.  covers  Jones,  on  his  interest  in  stock. 

Here  we  have  a  compound  and  specific  interest  in  the 
same  subject,  which,  at  first  sight,  would  confuse  the  tyro ; 
but  a  slight  examination  shows  that  the  principle  involved  is 
the  same  as  in  Example  1  {Form  A — No,  1).  The  respective 
interests  covered  are  those  of  Jones  and  Brown ;  conse- 
quently, as  policy  A.  covers  both,  it  is  the  compound  insur- 
ance, its  specific  item  being  the  interest  of  Brown,  whatever 
that  may  be  in  the  firm,  and  as  indicated  by  the  losto. 
(3341,  3343.) 

EXAMPLE  8. 

F[,rm  C—No.  2. 

9091.  Company  A.  covers  Jones  on  building,  and  his  interest  in  stock. 
"  B.  covers  Jones  dr  Brown  (as  a  firm)  on  stock. 

"  C.  covers  Brown  on  his  interest  in  stock. 

'*  D.  covers  Jones  &  Brown  (firm)  on  stock  and  fixtures. 

42 
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This  example  is  Form  C — ^No.  1  extended,  involving  also 
the  principles  of  Form  B — No.  2.  Policies  A.  and  D.  are  com- 
pound, with  sjyecific  items.  B.  and  C.  are  specific  policies, 
whose  liabilities  will  be  contingent  upon  the  respective  in- 
terests of  the  partners,  and  the  contributive  liability  of  A.  and 
D.  after  disposing  of  their  specific  claims.     (3346)  9347.) 

3099.  Other  modifications  of  the  two  classes  might  be 
given ;  but  as  no  principle  would  be  eliminated  not  already 
found  in  the  examples  cited,  it  would  seem  unnecessary ;  es- 
pecially as  adjustments,  with  fall  explanations  as  to  the  modus 
operandi^  will  be  found  in  the  several  Statcfncnts  illustrating 
compound  policies. 


EXISTING  RULES 


FOR  THE   APPORTIONMENT   OP   FIRE   LOSSES. 

3096.  Kotwithstanding  the  existence  of  a  number  of 
well-known  ruUs  or  methods  of  apportionment  of  contributive 
liability  among  non-concurrent  or  mixed  policies,  there  is  not, 
at  this  time,  any  generally  recognized  uniform  system  of  ap- 
portionment in  use  among  American  underwriters,  the  entire 
matter  being  left  to  the  individual  adjuster  to  adopt  such 
method  as  may  seem  most  advantageous  for  his  own  company 
at  the  time,  or  as  mere  caprice  may  dictate  ;  •  and  not  unfre- 
quently  resulting  in  marked  injustice  to  the  insured,  or  to  co- 
insuring  companies,  or  to  both  ;  and  as  frequently  ending  in 
vexatious  and  expensive  law-suits,  as  well  as  lasting  injury  to 
the  reputation  of  the  company. 

3097.  The  following  are  the  recognized  "existing  rules," 

viz. : — 

I.  Keadiko  Rulb.  V.  (So  specific  designation.) 

II.  Finn  Rulb.  VI.          do               do 

III.  Albany  ob  Heald  Rule.  VII.          do               do 

IV.  (No  specific  designation.)  VIII.  Rule  of  Pbopobtion. 

IX.  English  Rule. 

3098.  These  several  rtd^^s  originated  from  time  to  time 
in  the  necessity  for  providing  some  uniform  and  definite  plan 
for  making  '*  an  equitable  settlement  between  compound  and 
specific  policies  and  the  party  insured," — each  new  method 
resulting  from  the  failure  of  its  predecessor  to  meet  the  neces- 
sities of  the  case  satisfactorily ;  and;  although  intended  for, 

o  Or,  as  an  experienced  practical  adjuster  puts  it  very  pertinently: 
"  Have  been  for  all  the  rules,  and  don't  know  where  I  stand ;  get  converted 
to  a  new  way  at  every  fire." 
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and  offered  as  general  rules,  all  of  them,  the  American  methods 
espeeiallj,  seem  to  have  been  constructed  upon  the  basis  of 
particular  cases,  illustrating  individual  opinions — ^if  not  to 
serve  individual  interests — rather  than  embracing  any  recog- 
nized system  or  inculcating  any  broad  principle  of  general 
applicability  in  the  solution  of  the  problem  of  apportionment 
of  contributive  liability  among  non-concurrent  insurances. 
Hence,  they  fall  short  of  that  universality  of  application  which 
should  characterize  general  rules  upon  any  subjects.  (3079.) 

3099.  As  no  particular  method  of  apportionment,  how- 
ever specious  it  may  appear,  can  be  made  a  standard  or  gefieral 
rule,  unless  it  will  provide  for  and  apply  uniformly  to  aU  the 
variations  of  loss  that  might  happen  under  one  class  of  policies, 
so  anything  short  of  this  could  not  reasonably  be  considered  a 
RULE,  and  would  not  fail  to  ^rk  injustice  to  some  of  the  par- 
ties in  interest,  under  certain  contingencies  which  might  readi- 
ly arise. 

3100.  With  a  view  to  test  the  operation  of  these  several 
rules  by  the  application  of  the  principles  of  apportionment  and 
contribution,  as  laid  down  in  the  preceding  pages,  they  will  be 
taken  up  in  the  order  indicated,  and  each  one  worked  out  to 
its  logical  results,  under  its  own  specific  stipulations.  And, 
when  such  are  to  be  had,  examples  will  be  quoted  from  the 
authors  of  the  several  rules,  that  they  may  not  be  misconceived 
or  misrepresented. 
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RULE  I. 

BEADINQ   KULE. 

3101.  "  If,  at  the  happening  of  any  fire,  the  insured  shall  have  a  pol- 
icy or  policies  covering,  in  one  sum,  property  or  interests  other  than  is 
expressly  covered  by  this  insurance,  and  at  the  same  time  including  and 
covering  the  specific  property  or  interest  herein  exj^ressed,  then,  to  deter- 
mine the  amount  for  which  this  company  is  liable,  such  more  general  policy, 
as  between  the  insured  and  this  company,  shall  be  considereid  otJier  insfur- 
anee  on  the  specific  property  on  which  lo9S  is  claimed,  in  proportion  as  the 
sound  value  thereof  shall  bear  to  the  value  of  all  the  property  covered  by 
such  more  general  policy." 

3103.  The  meanmg  of  the  above-cited  rule,  divested  of 
verbiage,  is  to  be  found  in  the  last  three  lines,  viz. : — 

"  That  compound  insurance  shall  contribute  with  specific,  in  proportion 
as  the  value  of  the  specific  property  bears  to  the  value  of  all  the  property 
covered  by  the  compound  policy." 

It  thus  entails  the  necessity  of  a  knowledge  of  the  sound 
value  of  the  property  under  the  protection  of  both  specific  and 
compound  policies  at  the  breaking  out  of  the  fire.     (3108.) 

In  order  that  the  intended  operation  of  this  rule  may  be 
fully  comprehended,  an  article  from  Currie'S  Magazine  of 
February,  1862,  page  177,  signed  ^^R."  (Reading),  is  here 
quoted,  so  far  as  it  bears  upon  this  rule.  Speaking  of  specific 
and  compound  policies,  it  says : — 

3103.  "The  mode  of  adjustment  in  such  cases  was  discussed  among 
fire  underwriters  many  years  back,  and  two  rules  were  then  put  forth,  both 
aiming  at  a  proper  division  of  a  compound  policy  '  for  the  purpose  of  arriv- 
ing at  an  equitable  settlement  between  compound  and  specific  policies,  and 
the  party  insured.'     We  here  refer  to  them  as  — 

"  Rule  No.  1— Which  was  to  divide  the  compound  policy  (for  the  sake 
of  settlement  only)  into  parts,  in  proportion  as  the  amount  of  the  specific 
goods  named  in  the  specific  policy  Dears  to  the  whole  value  of  the  goods  in 
store  covered  by  the  compound  policy.  For  example :  Qoods  in  store  —wines, 
$12,000 ;  teas,  $6,000 ;  together,  |18,000 ;  insured  by  A.  on  merchandise, 
112,000,  and  by  B.  on  teas,  $0,000.  In  such  case  the  rule  supposes  policy  A. 
covered,  nominally,  two- thirds,  or  $4,0<)0,*  on  wines,  and  one-third,  or 
$2,000,  on  teas,  both  articles  being  '  merchandise.'  These  fractions  repre- 
sent the  relative  value  of  the  articles.  Of  course,  so  far  as  it  relates  to 
compound  policy  A.,  the  division  is  but  nominal,  and  is  used  to  ascertain 
how  much  the  simple  policy  B.  must  pay  in  case  of  loss :  for,  after  such 
assessment  on  B.,  the  compound  policy  is  liable  for  any  balance  of  loss  on 
either  article  to  the  full  amount  of  the  policy." 

o  3107.  This  is  not  clearly  expressed.  The  meaning  evidently  is  that 
the  general  policy  A.  covers  upon  the  specific  item,  teas,  in  the  proportion 
that  such  specific  item  bears  to  the  whole  property  at  risk,  which  is  the 
rule,  and,  in  this  example,  is  as  6  to  18. 
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3104.  "  R/'  does  not  carry  the  exemplification  any  far- 
ther ;  but,  to  test  the  rule,  we  take  the  figures  here  given  and 
add  supposed  losses,  as  follows,  viz. : — 

Company  A.,  general,  on  mercliandifle.. $12,000    Lobs,  $12,000 
B.,  apecific,  on  teas 6,000       "  4,000 

Total $  1 8,000  $  16,000 

A.  is  "  supposed  **  to  cover  nominally  one-third  on  teas,  or  $2,000,  and  B. 
specific  on  teas,  $6,000,  making  total  insurance  on  teas  $8,000,  on  which 
loss  is  $4,000,  or  50  per  cent. 

A.  pays  50  per  cent,  of  $2,000— eqoals $1,000 

B.  "  "  6,000—     "     8,000 

Total  payment  on  teas $4,000 

3105.  This  would  leave  A.  but  $11,000  with  which  to 
pay  loss  of  $12,000  on  general  merchandise,  while  B.  makes  a 
salvage,  on  specific  insurance,  of  $3,000;  and  as,  according  to 
the  rule  as  it  is  explained,  it  is  only  the  compound  policy  that 
can  be  called  upon  for  any  balance  of  loss,  the  insured  must 
suffer  to  the  amount  of  $1,000,  with  $3,000  of  unexhausted 
insurance.  So  it  is  evident  that  "  supposing  '^  a  liability  for 
the  compound  policy,  as  a  basis  of  contribution  in  an  ascer- 
tained loss,  will  not  do  in  all  cases,  and  especially  when  there 
is  no  occasion  for  guessing. 

3106.  Had  the  loss  on  general  merchandise  been  only 
$10,000,  this  rule  would  have  happened  to  work  just  right. 
But,  even  then,  the  correct  apportionment  would  have  been 
for  A.  to  first  pay  loss  on  general  merchandise,  $10,000,  and 
pro-rate  with  B.  on  teas  for  the  balance.     (3094.) 

Under  the  first  example,  being  a  total  loss  on  the  general 
property,  the  contribution  clause  would  be  inoperative ;  A. 
would  pay  total  loss,  $12,000,  on  merchandise,  and  B.  would 
pay  for  the  teas.  It  is  worthy  of  note  that  the  contribution 
clause  is  entirely  ignored  in  the  operation  of  this  rule. 

3108.  Another  fundamental  error  of  this  rule  is,  that  the 
proportions  of  liability  are  based  upon  the  value  of  the  property 
at  riskj  a  contingency  which  is  never  applicable  to  fire-loss 
adjustments,  except  where  the  policies  may  be  subject  to 
average.     (3139.) 
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RULE  n. 

FINN   RULE. 

3109.  If,  at  the  happening  of  any  fire,  the  insnred  Bhall  have  a  policj 
or  x>olicies  covering,  in  one  sum,  property  or  interests  other  than  is  expressly 
covered  by  this  insurance,  and  at  the  same  time  including  and  covering 
the  specific  property  herein  (by  this  policy)  expressed,  then,  to  determine 
the  amount  K>r  which  this  company  is  liable,  such  more  general  policy,  as 
between  the  insured  and  this  company,  shall  be  considered  other  insurance 
on  the  specific  property  on  which  loss  is  claimed,  in  proportion  a$  the  loss 
thereon  maU  bear  to  the  loss  (happening  at  the  same  time^  anaU  the  property 
covered  by  such  more  general  policy.'" 

Or,  in  other  words,  this  rule  is  that  the  contributive  lia- 
bility of  the  policy  shall  be  based  upon  the  loss  (instead  of 
the  valuesy  as  in  the  Reading  Rule),  in  the  proportions  as  the 
loss  upon  the  specific  property  shall  bear  to  the  loss  upon  all 
of  the  property  covered  by  the  general  insurance. 

3110.  The  following  quotation  from  Mr.  Finn  (a,  d. 
1842)  will  give  his  views  by  one  of  his  own  illustrations ;  and, 
to  make  it  plain,  it  must  be  understood  that  Mr.  Finn  held  to 
the  strictest  construction  of  the  contribution  clause  as  a  con- 
tract by  the  insured.*     His  example  is  as  follows,  viz. : — 

"  Johnson,  Vroom  &  Fowler  effected  insurance  as  follo^^s,  viz. : 

In  the  Bowery  Company,  on  stock  and  fixtures $500  00 

*'       Long  Island  Company,  on  stock 1,500  00 

Loss  on  stock,  $1,586.24;  on  fixtures,  $701.87, 

What  sum  has  the  Long  Island  lost  1 

The  company  say  that  the  Bowery's  policy  must  help  to  pay  the  loss 
on  siMt,  by  virtue  of  the  following  clause  in  the  policy,  viz. : "  In  case  of  other 
insurance  upon  the  property  hereby  insured,  whether  prior  or  subsequent 
to  the  date  of  this  policy,  the  insured  shall  not,  in  case  of  loss  or  damage, 
be  entitled  to  demand  or  recover  on  this  policy  any  greater  portion  of  the 
loss  or  damage  sustained  than  the  amount  hereby  insured  shall  bear  to  the 
whole  amount  insured  on  said  property." 

And  again,  in  the  "  Conditions  of  Insurance : " — 

"  And  in  all  cases  of  insurance,  this  company  shall  be  liable  for  such 
ratable  proportion  of  the  loss  or  damage  happening  to  the  subject  insured, 
as  the  amount  insured  by  this  company  shall  bear  to  the  whole  amount 
insured  thereon,  without  reference  to  the  dates  of  the  different  policies." 
(9009.) 

3111.  "  The  amount  insured  on  stock  by  the  Bowery's  policy  is  ascer- 
tained by  the  foUowing  proposition  :~ 

"  As  the  whole  loss,  $2,288.11  is  to  $500,  the  amount  insured  thereon, 
■o  is  the  whole  loss  on  stock,  $1,586.24,  to  the  amount,  $346.62,  insured  on 
said  stock  by  their  policy." 

^  Mr.  Finn  was  secretary  of  the  Long  Island  Insurance  Coi 
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It  appears,  then,  that — 

The  Boweiy  insure  on  stock f  346  03 

Long  Island      ••       "     1,500  00 


« 


Whole  insurance  on  stock  is $1,846  63 

"      loss  "       "        1,586  34 


it 


It  onlj  renaains  now  to  apply  the  rule  of  proportion  to  asoerttin 
the  amount  lost  by  each  company  on  stock.  Thus,  if  $  1,846. 62' insunnoe 
lose  $1.58'>.24,  what  will  $1,500  (the  amount  of  the  Long  Island  poliej) 
lose  ?    We  find : — 

Long  Island  Company  lose $1,288  50 

Bowery  "  "stock 297  74 

Whole  loss  on  stock $1,586  24 

"  It  will  be  seen  that  this  calculation  is  based  upon  the  whole  amoant 
of  loss  (on  property  covered  by  the  policies)  at  the  time  of  the  fire,  and  not 
upon  the  amount  of  the  property  at  risk.  With  the  latter,  fire  policies 
have  no  concern.  It  is  the  amount  of  loss  only  which  interests  them. 
The  assured  may  have  a  million  at  risk ;  but  if  his  actual  loss  be  equal  or 
less  than  the  sum  insured,  it  is  all  the  underwriter  can  inquire  about,  or  at 
least  that  concerns  him." 

'*Itha8  been  said,  in  reference  to  this  case:  'They  have  lost  $2^; 
were  insured  $2,000  on  the  property,  and  must,  therefore,  receive  $2,000 
from  some  one.'  In  other  words,  they  have  bought  so  much  insurance,  and 
ou^ht  to  have  the  worth  of  their  money.  The  party  making  such  a  decla- 
ration mu3t  rather  have  imagined  some  covenant  between  the  parties  than 
have  regarded  the  one  actually  existing  1  It  is  wholly  at  variance  with  the 
explicit  terms  of  the  contract." 

31 13.  Carrying  out  Mr.  Finn's  adjustment,  we  find  that 
the  Bowery  Company  has  remaining,  after  contributing  with 
the  Ijong  Island  on  stock,  only  the  sum  of  $202 .  26  out  of  ita 
$500  with  which  to  pay  a  loss  of  $701 .87  on  fixtures,  while 
the  Long  Island  comes  out  with  a  salvage  of  $211.50,  and 
the  insured  comes  out  short  of  indemnity  just  that  amount, 
upon  a  total  loss  in  excess  of  insurance,  in  extenuation  of 
which  Mr.  Finn  says  : — 

"  It  should  be  remembered,  that,  if  the  assured  suffered  loss  in  some 
cases,  it  is  because  he  has  not  effected  his  insurance  properly  or  teit^i  judgfiuni, 
and  thai  he  ought  to  suffer  for  hit  mpn  neglect  or  errors.  It  is  enough  that  the 
insurance  companies  fulfill  their  contracts  to  the  letter." 

3113.  Comment  upon  this  style  of  argument  is  unneces- 
sary. It  will  be  only  proper  to  add  that  inasmuch  as  the  loss, 
in  the  above  example,  was  in  excess  of  the  insurance,  the 
contribution  clause  became  inoperative,  and  both  companies 
should  have  paid  to  the  amount  of  their  contracts,  without 
reference  one  to  the  other. 
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RULE  m. 

THE   ALBANT  RULE. 

3114.  "  If,  at  the  happening  of  any  fire,  the  insured  shall  haye  other 
insnrance  which  includes  the  premises  or  property  herein  ineured, provided 
such  policy  or  policies  shall  at  any  time,  or  under  any  circumstances  or  con- 
tingency, be  liable  to  the  ineured  for  any  amount  tthateter,  such  policy  or 
policies,  as  betteeen  the  insured  and  this  company,  shall  be  conside^  as  co- 
insurance and  liable  to  contribution,  anything  in  said  policy  or  policies  to 
the  contrary  notwithstanding." 

3115.  The  advocates  of  the  Albany  Rule  hold  the  con- 
tribution  clause  to  be  a  positive  contrctct  between  the  insured  and 
the  company y  in  the  nature  of  a  pro  rata,  stipulation  limiting  the 
liahility  of  the  company — in  all  cases  of  loss^  whether  total  or 
partial — to  such  share  only  as  the  amount  of  the  respective 
policies  may  bear  to  the  whole  (gross)  amount  of  insurance^ 
without  reference  to  its  concurrency,  or  whether  such  pro  rata 
share  would  afford  indemnity  or  not  to  the  insured  ;  thus 
firequently  compelling  contribution  from  him  wrongfully,  es- 
pecially when  the  loss  exceeds  the  insurance. 

At  the  same  time  this  clause  is  held  to  be  so  far  operative 
between  co-insurers,  as  to  hold  compound  policies  liable  to  pro- 
rate with  specific  insurance  to  their  full  amounts,  without  ref- 
erence to  their  own  specific  liabilities  (if  any),  hereby  also 
causing  contribution  wrongfully.     (303tl.) 

31 16.  This  rule  was  introduced  in  1860,  in  the  adjust- 
ment of  a  complicated  loss  at  Albany,  N.  Y.,  some  twenty 
companies  concurring.  It  has  since  that  time  been  exten- 
sively applied  in  apportionment  of  losses  among  underwriters, 
imder  the  name  of  the  Albany  or  Hkald  Rule  ;  but  it  is  not 
now  as  fashionable  as  it  once  was. 

3117.  Standing  alone  and  unexplained,  this  rule  would 
8eem  to  be  but  a  paraphrase  of  the  contribution  clause;  but, 
lichen  explained  by  Mr.  Heald  in  the  following  unmistakable 
language,  viz. : — 

•'  Specific  policies,  by  the  express  terms  thereof,  have  a  lecal  and  equi- 
table right  to  insist  and'demand  that,  as  between  them  and  the  assured,  a 
compound  or  collective  policy  shall  contribute  with  them  on  each  of  the 
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parceU  insured  specifically  by  them,  and  that,  so  far  as  their  liability  is  to 
oe  determined,  the  collective  sum  is  to  be  regarded  as  contribating  insur- 
ance on  each  item  so  covered/' 

And  this,  construed  by  the  light  already  obtained  as  to  the 
construction  placed  upon  the  contribution  clause  by  the  author 
of  this  rulC;  its  infallibility  should  be  conceded  only  cum  grano 
salis. 

3118.  Had  the  word  "concurrently"  been  substituted 
for  "  specifically,"  so  as  to  read  "  shall  contribute  with  them  on 
each  of  the  parcels  insured  '  concurrently  ^  by  them,"  the  rule 
would  have  been  correctly  stated. 

Previous  to  the  adoption  of  this  rule,  the  "  only  alterna- 
tive "  mode  of  apportioning  contributive  liability  among  poli- 
cies was  that  of  exhausting  all  specific  insurance  before  the 
more  general  could  be  called  upon  to  contribute— a  mode  bor- 
rowed from  the  English  average  adjustment,  which  has  no 
counterpart  in  this  country,  except  as  stated  in  Rule  V.,  and 
which  Mr.  Heald,  in  this  connection,  sayi 


"  Is  the  only  alternative  rule  presented  that  has  any  claim  to  legil 
sanction/'  and  which  he  farther  says  **  is  not  foanded  in  ^ood  law  or  soand 
policy,  bat  is  in  fact  offering  a  premium  to  loose  underwriting— the  more 
indefinite  or  general  a  policy  is  made,  the  less  likely  will  it  be  to  suffer. " 

3119.  While  the  abrogation,  from  any  cause,  of  a  role  so 
objectionable  as  is  the  English  one,  was  a  great  step  in  ad- 
vance, the  substitution  of  the  Albany  Rule  in  its  stead  was 
simply  shifting  the  difficulty ;  or  rather,  if  possible,  making  a 
bad  matter  worse — ^not  removing  it.  By  the  English  custom 
the  specific  policies  suffered,  but  the  insured  received  his  ifidem- 
nity  in  full.  By  the  Albany  Rule  the  insured  suffers^  the  spe- 
cific companies  making  a  salvage  out  of  him ;  while  the  specific 
and  the  general  policies  change  places,  the  latter  now  being 
compelled  to  contribute  to  the  last  cent,  and  the  former  reap 
the  salvage.  There  were  some  sharp  hands,  holding  specific 
policiesj  in  that  Albany  convocation. 

3130.  In  support  of  this  rule  Mr.  Heald  offers  the  fol- 
lowing example,  ^^  as  a  synopsis  of  the  method  of  an  adjust- 
ment adopted  in  a  recent  case  at  Albany,"  viz. : — 
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Home,  insurance,  on  wheat  in  warehouse  No  1,  saj $5,000 

iEtna,  "  "  "    2,   "   5,000 

Market,  '«  "       1  and  2,   "  5.000 

"  The  two  first-named  policies  may  be  termed  specific  contracts.    The 
last  may  be  termed  a  compound  or  collective  contract." 

Loss  on  wheat  in  warehouse  No.  1 $6,000 

"    2 5,000 

'*  Proposition — how  the  Market  policy  is  to  apply : " 

Contributing  insurance  in  warehouse  No,  1 $10,000 

"   2 10,000 

Home  insures  five-tenths  of  the  whole  amount  covering 

wheat  in  No.  1,  and  pays ;     $8,000 

Market  "  "  "  No,  1,  and  pays      8,000 

iEtna  "  "  "  "    2,        "  2,500 

Market  "  "  "  "   8,       "  2.500 


$11,000 

3131.  In  justification  for  thus  calling  upon  the  Market  to 
pay  $5,500  on  a  policy  of  $5,000  only,  or  compelling  the  in- 
sured to  lose  the  excess,  $500,  when  he  held  valid  insurance 
upon  the  property  lost  to  the  extent  of  $4,500  yet  unexhausted, 
Mr.  Heald  says  {ftOftT) :— 


«i 


The  assured  has,  by  a  special  clause  in  his  con^ct  with  the  Home 


and  iEtna.  equally  binding  on  him  as  on  them,  severSly  agreed  with  each 
of  them  *  that  in  case  of  loss  he  shall  not  be  entitled  to  demand  or  recover, 
on  either  policy,  any  greater  proportion  of  the  loss  or  damage  sustained  to 
the  subject  insured,  than  the  amount  thereby  insured  shall  bear  to  the 
whole  amount  insured  on  said  property.'  The  insured  has  therein  stipu- 
lated with  each  of  the  first-named  companies,  as  bettteen  him  and  them,  that 
the  Market  policy  shall  contribute  with  each  of  them  on  the  subject  specifi- 
cally insured  by  them ;  and  if  the  amount  for  which  the  Market  is  thus,  by 
his  contract,  to  contribute,  exceeds  the  amount  of  its  policy,  the  loss  in  excess 
cfiUpoUey  nghtftiUy  fhUs  on  the  insured  himself,  who  haSf  by  his  eontrctct  wUh 
&e  Home  and  Jstna;  sfpeeifically  debarred  himself  from  the  right  to  recover  from 
than  respectively  a  greater  proportion  of  the  lois  than  the  amount  insured  by  j 
them  shaU  bear  to  the  whole  amount  insured  on  the  proper^/  underwritten  by  I 
ihem.**  I 

The  above  quotation  is  given,  not  only  in  justice  to  its 
author  and  others  holding  the  same  views  of  the  construction 
of  this  clause,  but  because  it  covers  all  that  can  be  said  on 
this  side  of  the  question.  It  may  be  good  logic  for  the  adop- 
tion of  the  Albany  Rule  by  the  specific  companies,  when  the 
'^  only  alternative  rule  that  has  any  claim  to  legal  sanction  " 
would  have  made  the  Home  and  the  iBtna  pay  total  losses 
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$5,000  each,  and  the  Market  would  haye  been  let  off  with 
payment  of  $1,000^  while  the  insured  would  have  been  paid 
in  full. 

LOGICAL   RESULTS  OP  TfflS  BULE. 

3133.  The  following  example,  illustrating  the  effect  of 
the  Albany  Rule  ujwn  the  ittsured^  was  given  by  the  late 
Mr.*  Reading,  when  discussing  its  merits.  He  has  selected  a 
case  of  total  loss,  where,  under  the  contribution  clause,  each 
company  would  pay  its  own  policy,  irrespective  of  the  other, 
contribution  being  inoperative — a  proposition,  however,  which 
this  rule  ignores,  with  the  following  result. 
Mr.  Reading  says : — 

"  The  following  example,  worked  out  by  the  Albant  Rule,  will  exhibit 
the  inBured  as  InjuriDg  himself  by  procuring  compound  insurance  in  iddi- 
tion  to  the  specific,  viz. : — 

The  Home  covers  fG^CH)  each  in  four  warehouses.  A.,  B.,  C,  and  D. 

"    Market    "        6.000  in  all  of  the  four. 
Total  insurance,  $30,000 ;  yalue,  $7,500  in  each  warehouse. 
Loss  total  in  each,  or  $30,000. 


AFFORTIONMEirr. 

Home  and  Market  o^er  warehouse  No.  1 ,  $12,000 

*'  "    2,    12,000 

**  "  "  "    3,    12,000 

*'    4,    12,000 


loss,  $7,500,  or  62^  p.  ct. 

u  a 


<(  it 

u  u 


CONTRIBUTION. 

Home,  16,000  in  No.  1,  at  62)  per  cent.,  pays  $3,750  00 
6,000      "      2,  *'  "  8,750  00 

6,000      '*      3,  "  "  8,750  00 

6,000      "      4,  "  "  8.750  00 

Market,  6,000  in  all  four.  6.000  00 


« 


Total  payment $21,000  00 

"  Whereas,  had  the  insured  made  no  general  insurance  in  the  Market, 
the  Home  would  have  been  liable  for  $24,000." 

3133.  The  following  will  illustrate  the  effect  of  this  role 
as  between  the  companiesy  viz. : — 

Ck>mpany  A.  on  merchandise $5,000 

**         B.  "  merchandise  and  fixtures 2,500 

Lobs  upon  merchandise,  $5,000 ;  on  fixtures,  $2,500. 
Being  another  case  of  total  loss,  where  contribution  is  inoperative. 
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By  this  role,  company  A.  would  claim  contribution  from  company  B.  on 
merchandiBO  in  its  full  amount.  Thus  :  A.  and  B.  cover  to  the  amount  of 
$7,500  on  a  loss  of  $5,000,  and  pay  accordingly,  i.  e.,  6Gf  per  cent. 

CONTRIBUTION. 

Company  A.  $5,000  at  66|  per  cent pays  $3,383  83 

B.    2,500    "  "       "     1,066  67 


Total $5,000  00 

This  would  leave  company  B.  the  sum  of  $833.33  with 
which  to  pay  a  loss  of  $2,500,  while  company  A.  makes  a  salv- 
age of  the  difference,  $1,666.67,  at  the  expense  of  the  in- 
sured. The  correct  adjustment  would  be  for  both  companies 
to  pay  in  full — A.  $5,000  on  merchandise,  andB.  $2,500  on 
fixtures  5  in  no  other  way  can  the  insured  get  the  indemnity 
guaranteed  by  his  contract.     (3315.) 

3194,  This  rule  received  a  sly  but  pungent  hit  from  a 
Canadian  underwriter,  soon  after  its  promulgation  (a.  d.  1862), 
as  follows.    He  says  to  an  insurance  journal: — 

*'  1  have  perused  with  much  interest  the  letter  which  appeared  in  your 
January  number,  referring  to  the  adjustment  of  compound  and  specific 
policies ;  and  it  may  be  interesting  to  your  numerous  readers  to  know  that 
the  rule  arrived  at  by  the  deliberations  of  so  many  experienced  officers  cor- 
responds exactly,  except  in  a  single  particular,  with  that  which  has  for  many 
years  been  acted  on  by  many  of  the  leading  English  offices." 

"  The  difference  referred  to  will* be  seen  in  the  following  contrast : — 


AMERICAN  RULE. 

*'  If  the  amount  for  which  the  Mar- 
ket is,  by  his  contract,  to  contribute, 
exceeds  the  amount  of  its  policy,  the 
loss  in  excess  of  its  policy  rightfully  JaUs 
upon  the  insured  himself.'* 

Montreal,  Jan.  12, 1862. 


BNQLISH  RULE. 

"As  the  assured  must  be  no  sufferer 
upon  either  building,  so  long  as  any 
part  of  his  specific  insurance  upon  it 
remains  unpaid,  that  specific  insurance 
must  be  charged  loith  the  above  excess.** 
(dlM.)  D. 


3135.  In  this  connection  it  may  be  interesting  to  note 
the  fact  that,  out  of  thirty-six  printed  forms  in  use  by  New 
York  city  companies,  from  a.  d.  1860  until  A.  D.  1867, /owr 
only  had  inserted  the  Albany  Rule  as  a  condition  of  the 
policy  ;  twenty^three  contained  the  "  only  alternative  rule,"  or 
what  was  intended  to  be  such  (3133),  and  among  them  the 
Home  of  New  York  (edition  of  1865),  while  the  other  nine 
have  the  ordinary  contribution  clause.    (3008.) 
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RULE  IV. 

3136.  If,  at  the  happening  of  a  fire,  the  insured  shall  have  insnranee, 
by  a  policy  or  policies,  coyering  in  one  som  property  or  interests  other  than 
is  covered  by  this  insurance,  and  at  the  same  time  including  the  specific 
property  or  interest  hereby  insured,  then  to  determine  the  amount  for 
Tvliich  this  company  is  liable  under  this  policy,  the  amount  of  such  more 
general  policy  or  policies  shall  be  held  to  apply  to  and  cover  the  teparaU 
properties  or  interest  covered  thereby,  so  that,  as  nearly  as  the  amount  of 
such  more  general  insurance  will  permit,  such  several  properties  or  in- 
terests shall  each  be  insured  in  the  proportion  that  the  whole  insurance  there- 
on, including  t)ie  amount  insured  by  both  general  and  specific  policies,  betn 
to  the  sound  value  of  all  the  property  covered  thereby. 

3137.  Divested  of  verbiage,  this  rule  would  seem  to  be 
as  follows,  viz. : — 

"If  the  insured  shall  have  compound  policies  covering  other  items 
than  those  enumerated  in  the  specific  insurance  (Class  11.).  such  general 
policy  shall  cover  the  items  under  its  protection  (as  nearly  as  msy  be) 
in  proportion  as  the  gross  insurance  bears  to  the  sound  value  of  aU  of  the 
property." 

Thus  requiring  a  knowledge  of  the  sound  value  of  aU  of  the 
property  at  risk. 

3 138.  The  following  simple  example  will  test  this  rule  :— 

EXAMPLE  1. 

Co.  A.  covers  merchandise f  1,000  Value $2,000 

B.      "  "        and  fixtures       600        "     fixtures,    1,000 


<( 


Total  insurance $1,500   Total  value...  $3,000 

Loss  on  merchandise,  $1,000 ;  on  fixtures,  $350. 

APPORTIONHEirr. 

Company  B.  under  this  rule  will  cover  merchandise  and  fixtures  in  the 
proportion  of  o/ieVe/i/f  each— that  being  the  proportion  that  the  total  iosor- 
ance  bears  to  the  total  value.  This  will  leave  $250  insurance  on  merchan- 
dise by  B.,  which  will  give  the  following  result,  via. ; — 

A.  and  B.  cover  merchandise  $i;^,  on  which  loss  is  $1,000,  or  80 
per  cent. 

OONTRIBUnOK. 

A.  will  pay  80  per  cent,  of  $1,000,  equal  $800  00 

B.  "  "  "       250,      **       200  00 

which  will  leave  but  $300  to  pay  loss  upon  fixtures,  $350,  while  A.  makes 
a  salvage  of  $200,  leaving  the  insured  minus  $50  under  full  insurance. 

Under  the  rule  of  compound  policies  of  Class  II.,  company 
B.  would  first  pay  the  loss  on  Jixtures,  $350,  and  pro-rate  with 
A.  in  the  balance,  $150,  on  merchandise.  There  would  be  no 
estimating  chances,  as  under  this  rule,  and  the  insured  would 
get  full  indemnity,  as  follows : — 
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EXAMFLB  2. 

Company  B.  pays  loss  on  fixtures,  $350.00,  leaving  balance  of  $150  to 
pro-rate  with  A.  on  merchandise ;  this  will  give,  viz. : — 

A.  on  merchandise,  $1,000,  B.  balance,  $150 ;  total,  $1,150,  on  which  loss 
is  $1,000,  or  86.056  per  cent.,  which  gives  results  as  follows : — 

Company  A.  $1,000  ©86.9506 =  $869,56  6 

B.       150@86.9565 =     130.48  6 

Total $1,000  00 

3139.  This  rule,  making  the  value  of  the  property  at 
risk  an  element  in  the  apportionment,  is  similar  to  the  Reading 
Mule — a  basis  which,  if  otherwise  correct,  would  still  be  unre- 
liable, being  dependent  upon  a  variable  contingency,  as  the 
insurance  might  in  one  case  be  partial  only,  and  in  another 
full ;  hence,  the  result  could  not  be  uniform  and  reliable. 
Thus,  had  the  value  of  the  property  in  Example  1  been  $4,500, 
the  proportion  of  policy  B.'s  liability  would  have  been  but  33 
per  cent. ;  or,  had  the  value  been  $6,000,  its  proportion  would 
recede  to  25  per  cent.,  and  so  with  any  other  value  of  the 
property.  The  larger  the  value,  the  less  the  contributive  lia- 
bility of  the  compound  policy,  and  the  greater  that  of  the 
specific  insurance.  In  case  of  full  insurance,  the  general 
policy  suffers ;  in  case  of  partial  insurance,  the  specific  policy 
takes  its  turn. 
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RULE  V. 

3130.  (1.)  If,  at  the  happening  of  any  fire,  the  insured  shall  have  a 
policy  or  policies  covering  in  one  sum  property  or  interests  other  than  ii 
expressly  covered  by  this  insurance,  and  at  the  same  time  including  and 
covering  the  specific  property  or  interest  herein  expressed  ;  then,  to  deter- 
mine the  amount  for  which  this  company  is  liable,  such  more  general  poliej, 
as  between  the  insured  and  this  company,  shall  be  consider^  other  insnr 
ance  on  the  specific  property  on  which  loss  is  claimed,  in  proportion  as  the 
sound  value  thereof  shall  bear  to  the  value  of  all  the  property  covered  hj 
such  more  general  policy. 

3131.  (2  )  Again,  ifat  the  happening  of  any  fire  the  iruured  shaU  hatt 
a  floating  policy  or  policies,  not  specific,  but  covering  ffoods  generally,  in 
various  places  not  designated,  and  yet  within  limits  which  include  the  prem- 
ises or  property  herein  insured,  such  folict,  as  between  the  insured  and 
this  company,  shall  be  considered  as  covering  any  excess  of  sound  mlue  of 
the  subject  insured  beyond  the  amount  covered  by  the  specific  insarancei 
thereon  ;  and,  to  determine  the  amount  for  which  this  company  is  liable  in 
case  of  loss,  such  floating  policy  shall  be  considered  an  insurance  on  the  prop- 
erty to  the  extent  of  such  excess. 

3132.  (3.)  And,  in  every  case  which  may  arise  under  this  seventh  condi- 
tion, the  insured  or  party  claiming  loss  shall  render  such  statements  and 
accounts  as  will  enable  the  parties  interested  to  make  the  adjustments  as 
aforesaid;  and  all  settlements  under  this  rule  shall  be  without  regard  to 
any  terms,  conditions,  or  settlements  then  or  before  or  thereafter  made  by 
and  between  the  insured  and  any  company  or  underwriter  issuing  such  gen- 
eral or  floating  policies. 

The  first  clause  of  this  rule  is  the  Reading  Rule.  (9101 .) 
The  second  clause  is  virtually  the  second  clause  of  the 
English  floating  (average)  policy,  omitting  the  average  fea- 
ture which  gives  it  vitality  (Hamlet  with  the  part  of  Hamlet 
omitted). 

3133.  The  intention  of  this  second  clause  was  evidently 
to  make  the  policy  containing  it  an  excess  policy ^  as  in  the 
English  form.  But  it  is  so  unfortunately  worded  that  it  has  a 
directly  contrary  effect,  and  makes  all  other  floating  polkies 
interested  in  the  risk  excess  policieSy  but  excludes  itself^  as  the 
italicized  words  of  the  second  clause  will  plainly  indicate,  and 
as  has  been  decided  in  the  Supreme  Court  of  Pennsylvania, 
where  the  Germania,  Hanover,  Lorillard,  and  Fulton  insur- 
ance companies — all  of  New  York — were  defendants,  each 
policy  containing  the  above-cited  clause^  and  under  which 
those  companies  claimed  that  no  liability  attached  to  them 
until  all  specific  insurance  upon  the  property  covered  by  them 
had  been  exhausted. 
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1134.  Strong^  J.,  before  whom  the  case  came  upon 
jal,  says: — 

In  regard  to  this  condition,  many  questions  may  be  asked  which  it  is 
ssible  to  answer  with  certainty.  What  is  a  floating  policy?  Is  it 
3d  in  the  condition  ?  If  so,  it  is  a  policy  larger  than  either  of  those 
\i  the^  defendants  issued  for  the  limits  within  which  the  goods  insured 
do  include  the  property  insured  by  the  defendants.  Or,  is  it  a  policy 
^ods  generally,  without  any  designation  of  the  place  where  they  may 
If  80,  the  policies  of  the  defendants  are  not  floating  poUcies^  for  they  are 
uatory  of  place.  Other  questions  might  be  asked,  bat  we  are  not  called 
to  determine  what  the  condition  does  mean.  It  is  enough  if  it  does 
xempt  the  defendants  from  a  liability  which  would  exist  without  it. 
I71X  quite  evident  that  when  the  defendants  spoke  of  floating  policies  they 
red  to  some  other  policies  than  their  own.  They  are  spoken  of  as  distinct, 
i  is  such  floating  policies  of  other  underwriters  that  are  to  be  considered  as 
anee  upon  tfie  property  to  the  extent  of  the  sound  value  of  Hie  subject  insured 
d  the  amount  covered  by  the  specific  insurances  tJitreon.  We  do  not  feel  toar- 
d,  therefore,  in  holding  that  the  seventh  condition  of  the  defendants*  policies 
les  their  liability  to  the  excess  of'loss  above  that  covered  by  what  are  called 
ic  insurances.  The  court  then  was  not  in  fault  in  the  instruction  given 
ejury." 

9133.  This  case^  by  the  way,  has  been  cited  as  ruling 
"  specific  and  general  policies  shall  contribute  pro  rata 
le  payment  of  losses  happening  under  them."  It  will  be 
I  that  no  such  general  decision  was  rendered ;  the  ruling 
simply  that,  under  the  clause  in  the  policies  of  the  four  com- 
ies,  their  liability  was  not  confined  to  the  excess  of  loss 
70  that  covered  by  the  more  specific  insurance. 

3136.  This  clause  was  to  be  found  in  common  use  among 
New  York  city  companies  from  about  A.  D.  1860,  and 
inued  until  the  adoption  of  the  revised  form  of  the  Nation- 
Board  policy,  which  occurred  about  the  time  that  the 
^e-cited  decision  was  made  ;  and  its  presence  in  the  policy 
3  a  color  of  justice,  so  far  as  such  a  clause  contained  in 
policy  only  could,  to  the  custom  of  first  exhausting  specific 
jies  before  the  c  impound  or  general  could  be  called  upon 
contribution  to  a  general  loss.  * 

The  third  clause  simply  refers  to  the  manner  in  which 
>fa  shall  be  made  under  these  stipulations. 
43 
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RULE  VI. 

313T.  (1.)  If,  at  the  happening  of  any  fire,  the  insured  shall  htTe  in- 
snrance,  by  a  policy  or  policied,  coyering  in  one  sum  property  or  interest 
other  than,  is  expressly  covered  by  this  insurance,  SLud  at  the  same  time  inclad- 
ing  the  specific  property  or  interestherein  expressed,  such  insurance  slull  be 
considered  other  iDsuraoce  on  the  property  hereby  insured  for  the  fuUafMunt 
of  sach  policy  or  policies. 

(2.)  Unless,  in  consequence  of  loss  on  property  covered  by  such  general 
insurance  and  not  included  in  this  policy,  it  becomes  necessary  to  divide  the 
amount  of  such  general  insurance,  and  in  that  case  to  determine  the  amoant 
for  which  this  company  is  liable,  the  amount  of  such  more  general  insarance, 
as  between  the  insured  and  this  company,  shall  be  considered  other  insnr- 
ance  on  the  specific  property  on  which  loss* is  claimed  under  this  policj,  in 
the  proportion  that  the  sound  value  of  such  property  in  excess  of  the  in- 
surance covering  it  only  bears  to  the  sound  value  of  aU  the  property  covered 
by  such  more  general  policy  or  policies;  in  excess  of  all  specific  insurtnee 
thereon. 

(8 )  If,  however,  the  sound  value  of  the  property  covered  by  this  pol- 
icy, and  included  also  in  such  more  general  insurance,  shall  not  exceed  the 
amount  specifically  insured  thereon,  then  the  amount  of  such  more  general 
insurance  shall  be  deemed  to  be  other  insurance  on  such  property,  in  the 
proportion  that  the  sound  value  thereof  bears  to  the  sound  value  of  all  prop- 
erty covered  by  such  more  general  policy  or  policies ;  and  if  the  insared 
shall  have  insurance  covering  a  part  only  of  the  property  insured  bj  this 
policy,  so  that  it  becomes  of  such  more  ^neral  character,  the  claim  of  the 
insured  against  this  company  shall  be  adjusted  as  above  expresBed. 

3138.  The  Jirst  clause  is  the  Albany  Rule  in  its  full 
extent,  compelling  contribution  from  general  policies,  without 
reference  to  concurrency.     (31 14.) 

3139.  The  second  clause  is  a  ^^  rider  ^^  to  bring  the  ap- 
portionment within  the  contribution  clause  where  the  Albast 
Rule  fails  to  give  full  indemnity.  But  this  rule  fails  to  say 
imder  what  circumstances  it  may  "  become  necessary  to  di- 
vide the  amount  of  such  general  insurance; ''  or,  in  what  pro- 
portions such  division  shall  be  made ;  or,  what  shall  be  done 
with  '^  the  property  covered  by  such  general  insurance  and  not 
included  in  this  (specific)  policy  "  after  "  it  becomes  necessart/ 
to  divide  the  amount  of  such  general  insurance^^  before  pro- 
ceeding to  apportion  the  loss  "  in  the  proportion  thai  ttie  sound 
value  of  such  (specific)  property ^  in  excess  of  the  ifisurance  cover- 
ing it  only  bears  to  the  sound  value  of  all  the  property  covered  bf 
such  more  general  policy  or  policies,  in  excess  of  all  specific  insur- 
ance thereon,^^  thus  leaving  us  in  the  dark  as  to  how  we  should 
proceed  with  the  apportionment. 
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9140.  The  following  example  would  seem  to  be  a  test  as 
;o  the  correctness  of  this  as  a  ruUj  viz. : — 

EXAMPLE. 

Company  A.  on  mercliandise $1,000  Yalae $3,000 

B.   "  "         and  fixtures,  600     "     fixtures..  1,000 

Loss  on  mercLandise,  $1,000 ;  on  fixtures,  $850. 

AFPOBTIpNHEMT  UNDER  FIRST  CLAUSE. 

As  company  B.  is  considered  contributive  liability  to  the  fall  amount, 
¥e  find  that  the  insurance  upon  merchandise  was  A.  $1,000,  and  B.  $500  ; 
otal,  $1.500 ;  loss,  $1,000,  of  which  A.  wilj  pay  two-thirds,  say,  $666.66,  and 
}.  one-third,  or  $333  34.  This  will  leave  to  B.  the  difficult  task  of  paying 
I  loss  on  fixtures  of  $350  out  of  his  unexhausted  fund  of  $166.66,  while  mer- 
handise  is  paid  in  full,  and  company  A.  rejoices  in  a  salrage  of  thirty- three 
)er  cent,  of  its  policy. 

9141.  Buty  as  this  will  not  do/ we  are  to  resort  to  the  second 
iause  and  make  an  entirely  new  adjustment^  upon  a  change  of 
)a8e,  as  follows  : — 

APPORTIONMENT  UNDER  THE  SECOND  CLAUSE. 

Company  B.  insures  merchandise  ('*  specific  property  ")  in  the  proper- 
ion  that  $1,000  ('*  sound  vcUite  of  the  specific  property  in  excels  of  the  spe- 
Lfic  insurance  thereon  ")  bears  to  $2,000  ("  sound  txdueofaUof  the  property 
overed  by  the  general  insurance  in  excess  of  the  snedfle  insurance"),  which 
ill  make  the  ratio  50  per  cent.  This  will  make  H/s  insurance  on  merchaa- 
i»e  $250,  resulting  as  follows,  viz. : — 

A.  and  B.,  on  merchandise,  $1,250 ;  pay  loss  of  $1,000,  or  80  per  cent. 

A.  pays  $1,000  at  80  per  cent.,  will  be  $800 

B.  "  250  "   80       "  "        200—   $1,000 

Ills  will  leave  for  B.  the  sum  of  $300,  out  of  which  to  pay  the 
M98  on  fixtures,  $350  ;  thus  exhausting  B.  with  a  loss  of  indem- 
ity  to  the  insured  of  $50,  while  company  A,  slips  gracefully 
ut  with  a  neat  salvage  of  $200 ;  thus  producing  the  same  re- 
olt  and  liable  to  the  same  criticisms  as  Rule  IV. 

9143.  TraRD  Clause. — If  the  two  preceding  rules  cannot 
»e  made  to  apply  satisfactorily,  a  third  is  offered  as  a  substitute^ 
rhich,  paraphrased,  would  seem  to  mean  as  follows^  viz. : — 

If  the  value  of  the  specific  property  does  not  exceed  the  amount  of  specific 
Qsuranco  thereon,  then  the  general  insurance  shall  contribute  in  proper* 
ion  as  the  value  of  the  specific  property  bears  to  the  value  of  all  of  the 
property — 

srhich  is  the  "Reading  Rule ^^  (3101),  and  liable-to  all  its 
Ejections.  But  if  the  value  of  the  specific  property  should  ex- 
^Md  the  specific  insurance,  what  then  T 
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3143.  The  author  of  this  Rule  VI.  is  evidendy  en- 
deavoring to  unravel  the  problem  of  compound  policies  (Class 
II.) ;  but,  being  hampered  bj  the  Albany  Rule  as  a  basis,  he 
loses  sight  of  the  true  principle  of  contribution,  and  the  result 
is  that  his  apportionment  of  contributive  liability  is  wrong  in 
consequence  of  his  ignoring  the  liability  of  the  compoond 
policy  upon  its  specific  item  first,  and  the  remainder  only  to 
be  subject  to  contribution  with  the  specific  policy.     (3064.) 

He  also  ignores  the  important  fact,  as  correctly  stated  by 
Mr.  Finn,  ^^  that  the  value  of  the  property  at  risk  is  fiever  an 
element  entering  into  the  apportionment  of  loss  utider  policies 
not  subject  to  averageJ^     (3168,  31S9.) 

In  this  case,  correctly  apportioned  hy  the  lasSj  B.  would 
first  pay  on  fixtures  $350,  and  then  pro-rate  with  A.  to  the 
amount  of  its  balance,  $150,  on  merchandise.  The  happy  re- 
sult would  be  that  the  insured  would  get  full  indemnity,  both 
companies  would  make  a  salvage,  and  there  would  be  no  ne- 
cessity for  the  application  of  the  second  or  third  clauses. 
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RULE  VII. 

314 J.  (1.)  If,  at  the  time  of  loss,  the  insured  sliall  hold  a  general 
o1ic7  or  policies,  covering  in  one  sam  more  than  one  specific  property  or 
iterest,  and  shall  also  have  a  policy  or  policies  covering  only  a  specified 
roperty  or  interest,  which  is  included  within  range  of  the  more  general 
olicy,  in  such  case  the  loss  on  the  specific  property  or  interest  shall  he  first 
djusted  pro  rata  among  all  the  insurance  covering  the  same,  be  the  policies 
eneral  or  specific. 

3145.  (2.)  But  if  the  loss  on  the  article  or  articles,  not  covered  by  the 
pecific  insurance,  shall  require  a  greater  sum  than  is  left  of  the  general  in- 
turance,  after  the  adjustments  as  aforesaid,  then,  to  make  up  such  deficiency, 
9  much  of  the  general  insurance  shall  be  released  from  contributing  to  the 
pecific  property,  and  an  equal  amount  of  the  specific  iuHurance  (not  before 
ppropriated)  shall  take  its  place  in  payment  of  the  specific  articles.  If 
nere  be  different  specific  insurance  interests  affected  by  such  re-adjustment, 
bey  shall  contribute  to  make  up  the  amount  required,  pro  rata^  of  the 
mounts  they  would  otherwise  have  to  pay. 

3146.  Tlie^r5^  clause  is  the  Albany  Rule  to  its  fuU  ex- 
mtj  and  is  liable  to  all  of  its  objections ;  but  it  is  intended 
0  be  modified  by  the  second  clausej  which  is  a  proviso  that 
^hen  the  Albany  Rule  fails  to  give  fall  indemnity^  a  re-as- 
essment  shall  be  made  releasing  the  compomid  insurance  when 
>yer-assessed,  and  compeUing  further  contribution  from  the 
inappropriated  specific  policies.  This  rule  would  seem  to 
tonfine  the  re-assessments  to  the  specific  insurance  jet  unex- 
laustedy  though  any  unapplied  general  policy  would  be  equally 
iable. 

3147.  The  following  example,  adjusted  under  this  ruUj 
vill  test  its  operation,  viz. : — 

Company  A.  on  merchandise $500  Loss $200 

"         B.     "  and  fixtures,  500      '*  on  fixtures,  450 

By  the  firtt  clause  of  the  rule  the  "  specific  policy  is  to  be  first  adjusted 
uro  rata  among  all  poUdes  eavering  the  same."  Hence,  the  spedfie  must  be  at- 
ended  to  first,  with  the  following  result : — 

A.  and  B.  on  merchandise  $500  each,  equals  $1,000,  on  which  the  loss  is 
0  per  cent. ;  each  pays  $100. 

This  will  leave  company  B.  just  $400,  out  of  which  to  pay  its  specific 
088  on  fixtures,  $460. 

9148.  But,  as  this  cannot  be  done,  we  come  to  the  second 
iause^  where  the i^romo  makes  it  necessary  to  *^  release  B.  from 
^ntributing  to  the  specific  policy  "  to  the  amount  necessary  to 
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complete  the  indemnity  upon  its  specific  item,  fixtures  ;ihk 
will  be  $50.     The  re-adjustment  will  then  stand  as  foUows  :— 

A.  on  mercbandise $1«K> 

B.  *'  "  50   On  fixtures,  9450. 

The  re8ult  is  that  B.  is  exhausted,  while  A.  makes  a  salvage  out  of  B.  of 
$31.82,  as  will  be  shown  below. 

3149.  The  principle  of  re-adjustment  of  the  insuranecj 
when  necessary,  contained  in  the  second  claasey  is  correct ;  bat 
the  mistake  here  is  in  applying  the  process  of  the  Albakt 
Rule  to  the  first  assessment,  and  making  this  result  the  baus 
of  the  subsequent  calculations,  thus  ignoring  the  distingoishing 
feature  of  compound  policies  covering  specific  items  (S094), 
and  in  this  instance  giving  merchandise  full  indemnity  at  the 
expense  of  fixtures. 

3 150.  The  correct  apportionment  in  the  ratio  of  the  loss 

would  be  for  B.  to  first  pay  on  its  specific  item,  fixtures,  $450, 

and  then  pro-rate  with  A.  on  merchandise  for  the  balance,  $50. 

The  result  would  be  as  follows,  viz. : — 

A.  and  B.  cover  conjointly  on  merchandise  $550,  to  paj  a  loss  of  $200. 
Then,  as  550  :  200  ::  50  equals  $18.18  241  for  B. 
550  :  200  ::  500    "       181.81  9-11   "  A. 

Total $200.00 

This  would  give  the  final  contribution  as  follows : — 

A.  pays  on  merchandise |181  82,  $181  82 

B.  '*  "  18  18.  fixtures,  $450—    46S  18 

Total  payment.. . .  |200  00  $450—  $650  00 

Both  companies  making  a  salvage  ;  but  B.,  being  liable  upon 
two  items — one  specifically — pays  more  as  a  consequence  of 
writing  two  risks  for  one  premium. 

3 1 S 1  •  In  this  rule  its  author  recognizes  the  liability  of  the 
compound  policy  upon  its  own  specific  item^  and  approaches 
the  true  method  of  apportionment^  only  failing  to  reach  i* 
because  of  his  abiding  faith  in  the  universality  of  the  AlbaKF 
RuLEy  which  he  makes  the  basis  of  the  apportionment  instead 
of  the  contribution  clause^  and  thus  gets  an  erroneous  basis 
for  subsequent  re-adjustments.  The  necessity  for  which  re- 
adjustment in  this  case,  would  seem  to  be  a  conclusive  ar^' 
ment  against  the  rule  itself. 
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RULE  vni. 

PROPOBTION. 

91  S3.  The  following  method  is  rather  an  arithmetical 
process  to  reach  a  desired  individual  result  where  the  aggre- 
gates are  known^  than  a  rule  of  adjustment,  being  simply  the 
ordinary  rule,  of  proportion  of  the  arithmetic,  commonly  termed 
the  ^^  rule  of  three."  It  is  in  customary  use  for  ascertaining 
the  contribidive  liability  of  each  policy  where  several  co-insur- 
ances are  interested,  after  the  general  or  aggregate  loss  has 
been  ascertained.  The  proposition  will  then  stand  as  follows, 
viz. : — 

As  the  aggregate  loss  is  to  the  aggregate  insurance^  so  will 
be  the  individual  loss  under  each  policy. 

The  following  example  will  illustrate^  viz. : — 

EXAMPLE  1. 

Company  A.  covers  building |1,000  00 

B.       "  "       1,60000 

••       C.      "  "       2,00000 

Aggregate  insurance $4,600  00 

PROPOsmoN. — What  does  each  company  pay,  supposing  the  loss  to  be 
|1,260  in  aggregate? 

Pbocess  :  As  $4,600  insurance  is  to  $1,250  loss,  so  is  the  amount  of 
each  policy  to  its  respective  liability,  viz. : — 

As  4.500  : 1,250  : :  1,000 =   $277  78  for  A. 

4,500  : 1,250  ::  1,600 =     416  66  "    B. 

4,500  : 1,250  ::  2,000 =     555  66   "   C. 

Totals . . .  $4,500 =$ J  ,250  00 

31  S3.  The  same  result  can  be  obtained  bj  tlie  rule  of  per- 
centage, as  follows : — 

BULES  FOB  PEBCENTAGB. 

First—By  proportion,  viz.  :— 

As  the  aggregate  amount  of  insurance  is  to  the  loss,  so  is  100  to  the 
percentage.  Inins — 

As  4500  :  1250  : :  100  =  27.777  -f  the  percentage. 

3154.  Or,  aeeond —Diyide  the  amount  of  loss,  with  two  ciphers  added, 
by  the  aggregate  amount  of  insurance  ;  which  is  precisely  the  same  as  the 
firat  mle,  as  the  multiplying  by  100  is  simply  adding  two  ciphers.  When 
the  percentage  is  thus  found,  multiply  the  amount  of  each  policy  by  the  per 
cent,  and  the  contributive  liability  will  be  the  result,  as  follows: — 
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2. 

CJompany  A |1,000  x  27.777  4-  gives  $277  7S- 

B l,500x       "  "       416W+ 

•'         C 2,000x       "  "655  56- 

$4,500  X      "  "$1,250  00 

It  should  be  borne  in  mind  that  when  the  loss  is  in  excess 
of  the  insurance,  this  method,  or  any  other  as  to  that  matter, 
is  inoperative,  as  each  policy  pays  its  own  loss  independently 
of  the  others. 

TO  FIND  THE  SPECIFIC  INSURANCE  UNDER 

COMPOUND   POLICIES. 

BT  PROFOBTION. 

31SS.  This  principle  has  been  extensively  used  to  find 
the  respective  amounts  of  insurance  under  compound  policies 
upon  each  of  the  several  items,  from  the  aggregate  amount  of 
loss  upon  all  of  such  items.  The  process  is  the  same  as  in 
ordinary  proportion^  except  that  the  statement  of  the  propo- 
sition is  reversed  in  this  case,  viz. :  As  the  aggregate  insurance 
is  to  the  aggregate  loss,  so  will  be  the  specific  insurance  upon 
each  item  of  such  loss. 

Using  the  same  example  as  in  the  previous  case,  the  propo- 
sition reversed  will  be  as  follows,  viz. : — 


EXAHFLE  1. 

What  will  be  the  insurance  of  each  company,  the  tLggreanie  ixismnoe 
being  $4,500,  and  the  loss  $1,250? 

Pbocess.— Ab  1250  loss  is  to  4500  insorance,  so  is  the  amount  of  loM 
under  each  policy  to  the  total  insurance ;  or, 

As  1250  :  4500  : :  277.78 result  $1,000  policy  A. 

1260  :  4500  ::  416  66 "        1,500      '*     B. 

1250  :  4500  ::  555.56 "        2,000       "     C. 

Or,  to  get  the  percentage,  the  proposition  will  be — 

As  1250  :  4500  : :  100=re8ult  36  per  cent. 

Thic,  multiplied  by  the  loss  on  each  policy,  wiU  give  its  specific  tmonnt 
of  insurance. 

Or,  simply  divide  $4,500,  ^rross  insurance,  by  $1,250,  the  aggregate  lotfi 
which  gives  the  same  result  as  the  latter  process. 

3 ISO.  The  following  example  of  mu:^({  policies  will  still 
further  illustrate  the  principle,  viz. : — 
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EXAMPLE  2. 

Several  companies  cover  conjointly  to  tlie  amount  of  $3,000  upon  sub- 
jects  the  losses  upon  which,  in  the  aggregate,  reach  $7,928.14.  Under  the 
rule  (9154)  the  percentage  would  be  25.277. 

PROPOBinoN. — What  will  be  the  insurance  upon  each  of  the  following 
items  of  the  loss,  viz. : — 

On  engine,            loss  $2,000.00  a  25.277  per  cent.,  gives  insurance  $504.54 

"  machinery,        "      5,328,14  a  "           "                   "                1,844.10 

"  pulleys,             "        200.00  a  **           "                  "                     50.45 

shaftings,  etc., "        400.00  a  "          "                   **                   100.91 


(( 


Total  loss $7,928 14  a      "  **  "  $2,000.00 

In  connection  with  percentagej  it  will  be  noticed  that  it  is 
frequently  necessary  to  extend  the  division  into  thousandSy  or 
beyond,  in  order  to  get  correct  results. 

While  the  proper  application  of  this  rule  for  finding  the 
specific  insurance  by  the  aggregate  loss  will  always  produce 
results  correct  in  themselves,  yet,  when  improperly  applied  for 
this  purpose,  it  will  invariably  lead  to  inequitable  conclusions ; 
especially  when  some  of  the  policies  in  interest  would  become 
exhausted  before  payment  of  full  indemnity — a  contingency  for 
which  this  rule  makes  no  provision,  the  consequence  being  a 
claim  for  contribution  from  the  insured,  or  some  of  the  other 
policies,  where  there  is  no  liability.  And,  where  re-apportion- 
ment is  resorted  to  in  order  to  make  the  indemnity  of  the 
insured  complete  by  re-assessments  upon  the  unexhausted 
insurance  (3038),  the  results  would  still  be  inequitable  as  be- 
iweefi  the  companieSy  because  the  basis  of  such  re-apportion- 
ment would  not  be  correct.  Appropriate  illustrations  of  the 
improper  use  of  this  rule  for  the  purpose  of  ascertaining  the 
contributive  liability  of  the  several  policies,  and  the  resulting 
consequences,  will  be  found  in  Statements  xl.  (3398)  and  xli. 
(3309), — ^the  former  copied  from  the  Hand-Book  of  Adjust- 
ment, with  a  view  to  exhibit  this  fallacy. 

91 S7.  Any  rule  whereby  non-concurrent  compound  poli- 
cies of  Class  II.  (308S)  are  made  to  insure  pro  rata  specific 
amounts  upon  the  several  subjects  covered  by  theniy  is  necessarily 
incorrectj  as  being  diametrically  opposed  to  the  fundamental 
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principle  of  this  class  of  insurancey  which  is  ^^  liabUiig  to  Us 
fidl  amount  upon  either  item  under  its  protection  ;  ^  which  prin- 
ciple is  not  affected  by  the  inability  of  the  policy  to  meet  its 
obligation  in  fall  upon  each  snbject.  In  snch  cases  it  muBt 
meet  the  loss^  so  far  as  it  is  able,  in  the  ratable  proportions  of 
its  total  amounts  upon  each  item^  as  indicated  by  the  loss.  In 
support  of  this  proposition,  and  as  a  further  test  of  the  lack 
of  equity  in  this  rule — as  between  the  companies — two  ex- 
amples will  be  cited,  whereby  the  system  of  apportioning 
insurance  as  therein  set  forth  may  be  compared  with  the  re- 
sults obtained  under  this  rule. 

31 S8.  In  illustration  of  compound  policies  of  Class  II., 
Statement  xix.  (3334)  has  been  selected,  which,  having  been 
worked  out,  will  obviate  the  necessity  of  repeating  the  pro- 
cess here. 

EXAMPLE  1. 

Company  A.  covers  pork $5,000  Loss  on  pork.. $10,000 

B.  "      pork  and  flour 6,000  "      "    flour..    8,000 

C.  "      pork  and  grain 6,000  *'       "    grain.    6,000 

D.  "      pork,  floor  and  grain,  6,000  Total  loan.  .$18,000 

31S8a.  The  apportionment  of  the  insurance  among  the 
several  companies^  worked  out  by  the  rule  of  proportion  (VIIL 
31SS)  would  give  the  following  result,  viz. : — 

Companj  A.,  ipedfic,  insures  pork $5,000 

'*        B.,  general,  insures  pork  and  flour 5,000 

On  which  the  loss  is,  respectivelj,  $10,000  and  $d,000~$13,000 

We  find  the  insurance  on  each  item,  as  follows  :— 

On  pwk,  as  18.000  :  10,000  : :  6,000  =  $3,846  16 
JUmr,  "  13,000  :   8.000  : :     600  =    1,158  84 

Total $6,000  00 

or  simplj,  \%  on  pork,  and  -f^  on  grain. 

Company  C,  general,  insures  pork  and  grain 5,000 

On  which  the  loss  is,  respectiyely,  $10,000  and  $5,000.   15/XK) 

We  find  the  insurance  on  each  item,  as  follows : — 

On  park :  as  15,000  :  10,000  : :  6,000  =  8^83  88 
grain  :  as  16,000  :    6,000  : :  6,000  =  1,666  67 

Total $5,000  00 

or  simplj,  -^  on  pork,  and  -f^f  on  grain. 


it 

u 
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Companj  D..  ffeneral,  iDsures  pork,  floor,  and  grain 

On   wliicli  the  loss  is.  respectivelj.  $10,000,  $8,000  and 

$5,000. $18,000 

We  find  the  ituurance  on  each  item  as  foUowa: — 

On  jxnrk :  as  18.000  :  10.000  : :  5,000  =$2,777  78 
flour:  as  18,000  :  8.000  : :  5.000  =-'  888  88 
grain:  as  18,000  :   5.000  : :  5,000  =  1.888  80 

Total $5,000  00 

or  simply,  10-18  on  pork,  8-18  on  floor,  and  5-18  on  grain. 

From  the  foregoing  we  get  the  following  table  of — 

AFPOBTIONMBNTS  OF  IN8T7RANGE. 


$5,000 


CompaniM. 

Pork. 

Floor. 

GraixL 

Totals. 

ComDany  A 

$5,000  00 
8.846  16 
8.833  88 
2,777  78 

$l,15d'  84 
'888''83 

$1,666  67 
1.888  80 

$5,000  00 

"         B 

5.000  00 

"         C 

5.000  00 

D 

5,000  00 

Total  insorances.. . 
To  paj  losses 

$14,057  27 
10,000  00 

$1,987  17 
8.000  00 

$3,055  56 
5.000  00 

$20,000  00 
18.000  00 

91 S9.  When  it  is  remembered  that  the  amount  of  insur- 
ance is  the  maximum  of  liability  (1636)^  but  a  brief  consid- 
eration will  be  necessary  to  detect  the  erroneous  results  of  the 
above  apportionment,  and  to  recognize  the  unfitness  of  this 
rule  when  applied  to  compound  policies  of  this  class.  To 
illustrate  :  Take  the  item  grain  covered  by  the  policies  of  C. 
and  D,  To  C.  it  is  a  specific  item^  and  must  he  paid  to  itsfuU 
liability  (9063),  which  is  one-half  of  the  loss,  or  $2,600. 
Hence,  under  no  circumstances  could  the  insurance  by  C.  on 
grain  be  less  than  its  liability,  $2,500.  And  as  D.,  under 
the  contingency  of  the  loss,  also  becomes  specific  upon  grain 
(9069),  it  must  make  good  the  remainder  of  the  loss,  $2,500. 
Hence,  its  insurance  upon  the  grain  could  never  be  less  than  the 
amount  for  which  it  was  liable ;  and  so  also  with  B.  and  D. 

• 

on  flour ;  they  both  became  ^ecific  upon  this  item,  and  must 
pay  accordingly,  the  liability  of  each  company  being  $1,500  ; 
hence,  the  insurance  by  either  could  not  be  less  than  that 
amount.     So  again  with  company  D.,  which  covers  each  of 
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the  subjects.  It  is  a  co-insorer  with  both  B.  and  C.  on  their 
specific  itonsy  and  must  pro-rate  with  them,  viz. :  $1,500  with 
B.,  and  $2,500  with  C,  and  pay  these  amounts  before  con- 
tributing with  A.  on  porky  leaving  the  sum  of  $1,000  as  its 
contributing  insurance  on  that  item. 

The  amoimt  of  contributing  insurance  of  each  policy  upon 
the  several  subjects  imder  its  protection,  as  indicated  by  the 
losSy  is  as  follows  : — 

EXAMPLE  2. 

TABLE  OF  CONTRIBUnNO  INSURANCB. 


Companies. 

Pork. 

Floor. 

Grain. 

Total*. 

Compftny  A 

$5,000  00 
8,500  00 
2,500  00 
1,000  00 

$1,500  00 
1,600  00 

$2,500  00 
2.500  00 

$5.000  00 
5.000  00 

B 

C 

5000  00 

D 

5.000  00 

Insurance 

$12,000  00 
10,000  00 

$8,000  00 
3,000  00 

$5,000  00 
5,000  00 

$20,000  00 

Pays 

18,000  00 

J  •*••••  •••■••••• 

From  a  comparison  of  the  results  of  these  two  tables,  it 
will  at  once  become  evident  that  the  liability  of  a  compound 
policy  of  Class  II.,  upon  its  specific  item,  does  not  depend  upon 
any  rule  of  proportion,  but  is  fixed  and  determined  solely  bj 
the  amount  of  loss  f306,  3048,  3070).  A  further  and 
more  extended  illustration  of  this  principle  will  be  found  in 
Statement  xxi.     (333S.) 

3160.  This  Rule  VIIL,  properly  applied  to  compound  pol- 
icies of  Class  I.,  will  always  produce  results  in  accordance 
with  apportionment  by  the  amount  of  loss,  because  the  loss  is 
the  basis  of  the  proportions  and  the  insurance  is  concurrent ^  as 
the  following  will  illustrate : — 

EXAMFLB  8. 

Company  A.  on  wheat $5,000 

B.  on  fiour 5,000 

C.  on  wheat  and  fioor,   5,000 

First  apportionment  of  insorance — wheat : — 

Company  A.,  specific $5,000  00 

B.,  as  11,000  :  6,000  : :  5,000  =  2,727  28 


Loss. 


« 


ti 


« 


<« 


$6,000 
.  5,000 
.11,000 


Total  insurance $7,727  28 

To  pa  J  loss  of  $6,000. 
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Second  apportionment  of  insurance— floor  : — 

Company  B.,  specific $5,000  00 

C,  as  11.000  :  6,000  : :  5,000  =  2,272  72 

Total  insurance |7,272  72 

To  pay  loss  of  $5,000. 

For  the  result  of  the  contribution,  reference  is  made  to 
Statement  xiii.     (3196.) 

From  this  example,  it  is  evident  that,  under  concurrent  in- 
suranccy  compound  policies  always  cover  their  several  subjects 
in  the  ratio  of  the  loss  thereon.    (9046.) 

EX4MPLE   4. 

3160a.  By  the  improper  application  of  this  Rule  VIIL, 
contributive  insurance  has  been  confounded  with  contribution — 
that  is,  the  amount  liable  to  be  paid.  Thus,  in  Example  3,  the 
contributive  insurance  of  company  C.  has  been  considered  to 
be  the  amount  which  it  must  pay,  leaving  the  co-insurers  liable 
only  for  the  balance,  whereas  that  amount  is  the  sum  of  its 
insurance  only,  in  which  it  pro-rates  with  the  other  compa- 
nies, thus  making  a  marked  difference  in  the  final  result. 

The  improper  application  of  the  rule  would  give  the  fol- 
lowing table  of  contribution : 

CONTRIBUTION. 

Companies.              Wheat.  Floor.            Totals.  Salvage. 

Company  A. . . .  |8,272  72        |3,227  72  |1 .727  28 

"       B 12,727  28  2,727  28  2,272  72 

C...  2,727  28  2,272  72       6,000  00         


Totals $6,000  00     $5,000  00   $11,000  00     $4,000  00 

By  reference  to  Statement  xiii.  (9309),  the  error  in  this 
apportionment  will  be  very  apparent. 
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IX. 

ENGLISH  RULES. 

3161.  So  wide  is  the  divergence  between  the  systems  of 
fire  underwriting^  as  practiced  in  this  country  and  in  England, 
that  the  rules  of  either  are  entirely  unfitted  for  practical  ap- 
plication in  the  apportionment  of  losses  under  the  policies  of 
the  other,  except  in  so  far  as  the  general  principles  underly- 
ing the  contract  of  fire  insurance  may  be  operative  in  both ; 
but,  as  a  principle,  the  English  rules  are  much  more  equitable 
i  as  between  the  insured  and  the  insurers,  the  basis  of  aU  of 
them  being  fall  indemnity  to  the  insured  under  the  policy,  in 
all  cases,  which  unfortunately  cannot  be  said  of  all  of  the  ex- 
isting American  rules. 

As  between  co-insurers,  however,  it  strikes  the  American 
underwriter  accustomed  to  act  upon  the  independent  liability 
of  each  policy,  how  much  soever  he  may  differ  on  other 
points,  that  the  English  code  of  rules  for  the  apportionment  of 
contributive  U^ibility  is  ponderous,  arbitrary,  and  involved,  and 
sadly  lacking  in  that  equity  and  conciseness  essential  to  a  clear 
comprehension  of  a  subject  of  so  much  importance.  An  Eng- 
lish underwriter,  Mr.  Hore,  says  of  them  : — 

**  Rules  (made  by  the  offices  from  time  to  time)  exist  for  the  regulation 
of  apportionments,  but  they  are  all  more  or  less  of  an  empirical  nature.  In 
many  cases  they  give  anomalous  and  inequitable  results ;  frequently  they 
are  interpreted  by  different  offices  as  justifying. different  apportionments  of 
the  same  loss ;  sometimes  they  are  disregarded  altogether ;  and  they  fall 
very  short  of  being  applicable  to  all  possible  cases/' 

In  this  same  connection^  Mr.  Christie,  of  the  Sun  Fire 
Office,  London,  says : — 

"  The  different  systems  in  operation  are  so  unnecessarily  complicated, 
and  the  machinery  by  which  each  is  set  in  motion  so  rude  and  unconnected, 
that  the  wonder  is,  not  that  any  attempt  at  improvement  has  given  rise  to 
a  word  of  warning,  but  rather  that  the  cumbersome  construction  should 
have  lasted  so  long." 

It  would  thus  seem  that  our  transatlantic  confreres^  though 
many  years  our  seniors  in  the  science  of  underwriting,  have 
met  with  no  better  success  than  ourselves  in  solving  the  prob- 
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lem  of  contribution,  and  that  their  offices  take  quite  as  much 
liberty  with  their  existing  rules  as  do  our  adjusters  with  ours. 

9163,  The  preponderance  given  to  the  average  policy 
in  practice,  by  which  it  is  permitted  to  override  the  conditions 
of  the  specific,  when  in  contact  upon  the  same  loss,  and  the 
arbitrary  manner  of  apportioning  liability  among  average 
policies  themselves — ^by  ranges  instead  of  subjects — when  not 
fully  concun'ent,  must  always  result,  as  Mr.  Hore  says^  "  in- 
equitably ''  to  some  of  the  parties  in  interest,  usually  to  the 
"  lesser  ranged  '*  policies,  and  the  responsibility  for  such  want 
of  equity  will,  as  usual,  be  thrown  upon  the  insured  (433); 
for  '*not  having  his  insurances  wisely  arranged  ;^^  and  the 
offices  will  be  called  upon  ^^  to  educate  the  insured  as  to  the 
manner  in  which  they  should  arrange  their  insurances,"  when 
it  is  well-known  that  ninety-nine  out  of  every  hundred  forms 
of  policies  emanate  from  the  offices  themselves,  the  insured 
seldom  famishing  more  than  the  subject  and  its  locality. 
Were  it  otherwise,  it  is  simply  optional  with  the  companies  to 
write  the  policy  as  offered  or  not :  they  could  decline  to  write 
if  the  form  should  be  objectionable.     (3173.) 

In  speaking  of  the  insured  under  these  circumstances, 
Mr.  Christie,  cited  above,  says  : — 

"  At  present  be  enjoys  shelter  under  sufferance,  because  the  custom  of 
the  ofSces,  as  to  ranges,  etc.,  is  inexplicable  to  common  sense,  and  he  is  con- 
sidered not  bound  to  know  the  sinuosities  of  an  absurd  system,  which  has 
no  strict  relation  to  figures  (though  it  mainly  deals  with  them),  and  cannot 
be  explained  by  them." 

3163.  This  divergence  in  practice  in  the  two  countries 
originates  in  the  marked  and  fundamental  difference  between 
the  respective  policies,  which  have  little  or  no  similarity  in 
form  and  none  in  their  bearing,  as  between  the  companies^ 
under  adjustments  of  losses. 

The  average  or  floating  policy  forms  much  the  larger 
portion  of  the  mercantile  insurance  in  England ;  hence,  the 
majority  of  their  rules  have  reference  to  this  class — ^while,  in 
this  country,  the  average  policy,  as  used  in  England,  is  little 
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known  ;  or,  when  used,  it  is  mostly  by  the  English  agencies, 
and  in  the  large  cities  only,  and  adjustments  of  floating 
policies  subject  to  average  are  made  entirely  upon  the  prin- 
ciple of  independent  liability,  when  in  contact  with  other  in- 
surance.    (417.) 

The  following  are  some  of  the  English  rules  analgous  to 
and  more  or  less  in  harmony  with  American  practice,  viz.  :— 

FIRST — ^AS  TO  THE  INSURED. 

9C64.  '*  As  the  insured  will  be  entitled  to  all  of  his  secoritiefl,  the 
claim  must  be  so  conducted  as  to  give  him  the  greatest  benefit  upon  them.^ 

This  is  equivalent  to  all  of  the  leading  decisions  of  Ameri- 
can courts  upon  this  point.     (30S9.) 

3165.  **  As  the  insured  must  be  no  sufferer  upon  either  item  of  prop- 
erty so  long  as  any  part  of  his  specific  insurance  upon  it  remains  unpaid, 
that  specific  insurance  must  be  charged  with  the  above  excess." 

In  this  connection,  it  must  be  understood  that  the  specific 
insurance  referred  to  is  any  insurance,  specific  or  compound, 
not  subject  to  average  (308).  With  this  qualification,  this 
rule  is  equivalent  to  the  construction  of  the  contribution  clause. 
(30S0.) 

3165a.  "  In  no  case  must  the  contribution  clause  be  construed  to 
throw  loss  upon  the  insured  against  which  he  would  have  been  fully  pro- 
tected had  his  policy  been  free  from  that  clause/'    (d045.) 

This  is  equivalent  to  the  ruling  in  6  Cowan,  before  quoted. 
(3043,  30S9.) 

SECOND CONCURRENT  POLICIES. 

31 66,  This  rule  applies  when  the  policies  are  concurrent 
and  are  all  specificdj  or  all  subject  to  average^  but  not  when 
the  two  are  combined  upon  the  same  loss. 

1.  **  The  policy  with  the  widest  range  (the  greatest  number  of  items) 
included  in  one  sum  is  held  to  be  liable  for  the  whole  amount  upon  tny 
one  item." 

2.  '*  The  policy  with  the  more  limited  range  (lesser  number  of  items)  is 
equally  liable  for  its  whole  sum  upon  each  item  within  its  range." 

3.  "  Each  policy  is  held  liable  to  pay  upon  a  partial  loss  upon  one  of  its 
Items,  in  proportion  to  its  respective  amount." 

The  principles  of  this  rule  are  equivalent  to  those  em- 
bodied in  compound  policies,  Section  2062. 
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THIRD SPECIFIED   AND   AVERAGE   POLICIES. 

3167.  1.  "  When  specified  And  average  policies  are  found  upon  tlie  same 
'8s,  the  specified  policy  is,  by  agreement,  first  exhausted,  before  average 
Dlicies  can  be  called  upon  to  contribute,  as  the  latter,  by  their  terms,  are 
aid  to  cover  only  the  excess  over  and  above  the  specific  insurance/' 

2.  *'  Where  the  loss  may  be  upon  articles  other  than  those  covered  by 
>ecified  policies,  the  amount  of  specified  insurance  is  to  be  deducted  from 
le  average  poUcies,  and  the  ordinary  average  apportionment  is  made  upon 
le  remainder/' 

The  principle  contained  in  section  1  was  acted  upon  in 
lis  country  for  many  years,  where  specific  and  compound 
olicies  were  in  contact,  without  reference  to  the  absence  of 
le  average  clause,  however ;  and  was,  and  still  is  by  many, 
onfounded  with  the  Albany  Rule,  which  is  its  antipode,  and 
^as  adopted  to  counteract  the  effect  of  this  very  rule.  (91 86.) 

3168.  The  following  is  an  example  of  average  and  sped- 
ed  policies  combined  upon  one  risk,  viz. : — 

A.  covers  $2,000  on  sugar,  in  warehouse  Nos.  1      and  3 

B.  *'       1,500  on  sugar  and  coffee,"  **  "    2      and  3 

C.  "       1,750      "  "  "  "  "    1, 2,  and  3 
all  subject  to  average. 

D.  covers  $1,000  on  sugar,  coffee,  and  spices,  in  warehouse  No.  3 

E.  "       1,000  on  sugar  and  spices,  *'  "  "  *'    2 

F.  "       1,000  on  coffee,  *'  "  '*    3 
without  the  average  clause,  or  specified. 

3169.  By  the  third  English  rule,  the  specified  policies  D., 
5.,  and  F.,  would  be  first  exhausted,  if  necessary  to  meet  the 
)ss  ;  then  the  average  policies  would  contribute,  under  Rule  5, 
or  the  remainder  of  the  loss,  if  any,  by  the  extent  of  "  range  " 
f  each  policy  :  the  smallest.  A.,  being  first  called  upon,  and 
hen  the  next  smallest,  B.,  so  that  it  might  be  that  the  policy 
f  the  *^  widest  range  "  (covering  most  items),  C.  would  escape 
ntirely.  The  specified  policies  would  pay  in  full,  while  the 
verage  policies  would  share  their  several  portions  with  the 
Dsured  as  co-insurers. 

31 70.  This  example  in  American  practice  falls  under 

compound  policies,  Class  II.,  and  would  be  adjusted  accord- 

ngly.      Each  policy  would  pay  its  ratable  proportion  upon 
44 
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each  concurrent  item,  under  its  own  specific  conditions,  and 
without  reference  to  the  average  clause,  which  would  be  opera- 
tive only  between  the  average  policy  and  its  holder. 

Much  confusion  has  resulted  from  attempts  to  apply  Eng- 
lish rules  to  the  apportionment  of  losses  under  American  poli- 
cies, where  the  system  of  business  is  so  entirely  different  that 
the  rules  have  no  application,  as  is  evident  from  the  above- 
cited  example,  which  is  among  the  simplest  under  English 
practice. 

FOURTH NON-CONCURRENT  AVERAGE   POLICIES. 

31T1.  '*  To  work  from  the  widest  range  policies  in  company  witb  the 
most  limited,  and  then  take  the  balance  left  of  each  of  the  wider  policies, 
after  deducting  the  first  settlement,  to  rank  with  the  other  policies  for  the 
remaining  portion  of  the  loss." 

This  rule,  though  obscurely  worded,  evidently  applies  to 
compound  policies,  Class  II ,  in  American  practice,  and  is 
equivalent  to  the  legal  ruling  in  that  connection,  by  which 
compound  policies  having  specific  itcms^  pay  loss  on  such 
items  first,  pro-rating  with  other  concurrent  insurance  upon 
any  i  emaining  balances. 

FIFTH — CONCURUENT   AVERAGE   POLICIES. 

3172.  '•  The  policies  of  the  most  limited  range  are  all  to  he  treated  m 
specified  policies  (3),  in  the  order  of  their  extent,  and  are  to  be  called  on  fint, 
in  that  order,  to  make  settlement ;  while  those  of  greater  extent  are  only 
brought  forward  in  the  same  order  to  cover  any  excess  of  loss  remaining 
after  exhausting  the  lesser  ranged  policies." 

A  difficulty  frequently  occurs  under  this  rule,  when  two 
policies  of  the  same  range  are  found — which  shall  be  sacrificed 
first! 

3173.  Speaking  of  this,  and  kindred  rules,  Mr.  Atkin* 
says : — 

**  Why  the  smallest  range  should  be  called  on  to  pay,  while  the  laiS^'* 
equally  covering  the  seme*  goods,  often  wholly  escapes,  is  a  question  to 
which  no  oihor  answer  has  ever  been  given  than  that  it  is  convenient. nnc^r 
existing  practice,  that  it  should  do  so.  All  policies  have  received  the  pr^ 
mium,  and  cover  tne  same  goods,  and  should  doubtless  share  the  loss :  but  it 
has  been  found  the  readiest,  if  not  the  fairest  solution  of  all  difficulties,  to 
adopt  the  existing  rule  ;  and,  it  may  be  added,  that  in  all  cases  it  is  %  rule 
much  easier  for  the  best-informed  to  describe  than  to  justify." 

There  is  no  case  in  American  practice  where  this  role  can 
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CONTINENTAL   RULES. 

'^  UNDER  AVEKAGE." 
FIRST — CONCURRENT  POLICIES. 

31 74,  N.  B. — All  coutinental  policies  are  subject  to 
average. 

"  If  the  sums  insured  exceed  tlie  value  of  the  property  covered,  the  loss 
is  to  bo  shared  pro  rata  with  the  insured." 

"  If  the  sums  insured  do  not  exceed  the  value  of  the  property  covered, 
the  policies  pay  such  proportion  of  the  loss,  as  the  sums  they  respectively 
insure  bear  to  the  value  of  the  property  covered  by  the  insurance/' 

SECOND — NON-CONCURRENT  POLICIES. 

3175«  "  Divide  the  sums  insured  pro  rata  with  the  values  of  the  ram^s 
(numbers  of  items)  to  which  they  respectively  apply.  Or,  multiply  the  value 
of  each  item  by  the  ratio  of  liability  of  the  policies  respectively  applying 
thereto,  and  the  sum  insured  by  each  policy  on  each  item  will  be  obtained. 

"  In  case  of  any  item  on  which  the  sums  thus  shown  to  be  insured 
exceeds  the  value,  the  loss  is  divided  pro  rata  with  the  sums  insured." 

In  case  of  any  items  on  which  the  sums  thus  shown  to  be  insured  do 
not  exceed  the  value,  the  policies  covering  thereon  pay  such  proportion  of 
the  loss  as  the  sums  they  respectively  insure  thereon  bear  to  the  value 
thereof. 

These  are  the  American  rules,  omitting  the  average  fea- 
ture when  not  included  in  the  policy.  The  mode  of  finding 
the  specific  insurance  under  the  first  clause  of  the  second  rule 
above,  is  the  same  as  under  English  practice,  as  given  in 
Statement  xxxii.     (2368.) 

3176.  In  most  places  upon  the  Continent  the  govern- 
ments have  provided  police  supervision,  and  a  certified  speci- 
fication or  inventory  is  made  obligatory  upon  the  insured,  and 
in  many  places  this  inventory  must  be  further  approved  by 
the  police  authorities  before  insurance  can  be  effected ;  this 
the  more  especially  in  those  countries  where  insurance  is  made 
obligatory  by  law.  Hence,  the  complications  so  common  to 
other  countries  in  the  adjustment  of  losses  cannot  arise  to  any 
extent. 


ADJUSTMENTS    OF   LOSS. 

In  illustration  of  the  principles  of  contribution  among  co- 
ingurers,  as  hereinbefore  laid  down,  examples  of  adjustments 
of  losses  under  various  phases  will  be  given  as  Staiemf^nts^ 
numbering  from  I.  to  XLI.,  with  several  subdivisions  to  each, 
embracing  every  form  under  which  policies  can  be  called 
upon  to  contribute.     Commencing  with — 

SPECIFIC  POLICIES. 

RULE. 

3177.  Apportionment  under  specific  policies  is  a  sim- 
ple matter  of  value  of  the  property  lost  or  damaged,  and  the 
relation  such  loss  or  damage  bears  to  the  amount  of  insurance. 
The  underwriters  pay  all  of  the  loss  or  damage  wnthin  that 
amount. 

If  there  be  more  than  one  policy^  the  aggregate  loss  is 
divided  pro  rata  among  the  co-insurers  by  the  rules  of  appor- 
tionment.    (VIII.  3153.) 


ADJUSTMENTS   OF  LOSS. 
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STATEMEI^T    I. 


3178.  Partial  loss  or  damage y  under  several  specific 
policies^  not  entirely  concurrent^  on  building  and  stocky  with 
the  contribution  of  the  several  companies. 

CLAIM. 

Damage  to  building  per  appraisement $225  00 

Sundry  repairs  made  per  voucher 16  70 

Total  damage  to  building $241  70 

Damage  to  stock  as  per  appraisement 18  00 

Total  damage... $259  70 


INSURED  AND  APPORTIONED  AS  FOLLOWS: 


Name  of  Company. 


Nnmkeag  Fire  Insurance  Co 

Quinebaug  Fire  Insurance  Go 

Eureka  Mutual  Insurance  Go 

Eldorado  Fire  and  Marine  Ins.  Co.  . . 
Combustible  Fire,  Life  and  Marine.  . 
Northwestern  Fire  and  Life  Ins.  Co. 

Home  Mutual  Insurance  Go 

Fidelitj  Fire  Insurance  Co 

White  County  Mutual  Insurance  Co. 

Totals 


Idb.  on 
Bnild'g. 


$500 

• .  •  • 
500 
500 
250 

1,000 
500 

1,000 
250 


Ins.  on 
stock. 


$300 

2,500 

000 

800 

2,650 

•  •  •   • 

2,800 

600 

2,650 


Pay  on 
Bnild'g. 

Pay  on 

Stock. 

$26.85 

$042 

•  •  •  • 

8.50 

26.85 

1.32 

26,85 

.42 

18.43 

8.73 

53.73 

•  •  ■  • 

26.84 

4.00 

58.72 

.88 

13.48 

8.73 

1241.70 

$18.00 

ToUl 
PaymH. 


$27.27 
8.50 
28.17 
27.27 
17.16 
53.78 
80.84 
54.60 
17.16 

$259.70 


In  this  case,  the  damage  to  the  stock  being  small  and  easily 
ascertainable,  no  account  was  taken  of  the  sound  goods.  The 
amount  of  the  liability  of  the  insurance  was  reached  by  a  direct 
estimate  of  the  loss,  which  consisted  entirely  of  damage  to  the 
subjects  insured,  without  any  complete  destruction  of  any  part 
of  the  property.  The  ratable  proportion  of  each  co-insuring 
company  was  ascertained  by  a  pro  rata  division  of  the  losses 
among  the  several  amounts  insured. 
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STATEMEI^fT   II. 


3179.  Under  a  simple  specific  policy,  in  which  several 
companies  are  supposed  to  be  interested,  coficurrently,  with  the 
apportionment  or  contribution  of  each.  This  forms  part  of  the 
preliminary  proofs,  as  schedule  B. 

REG  AFITUULTION . 

Amount  of  stock  per  last  inventorj,  Jan.  1, 1871 ;  Yoachers  sub- 
mitted  $10,000  00 

Amount  of  purchases  from  Jan.  1, 1871,  to  date  of  fire,  March 

27, 1871 ;  vouchers  submitted 2,500  00 


Total  stock $12,500  00 

DEDUCTI0K8,  VIZ.: — 

For  sales  for  cash  or  credit,  from  Jan.  1 ,  1871,  to  March 

27, 1871,  per  vouchers  submitted $4,200  00 

Less  estimated  profits,  25  per  cent 840  00 

3,360  00 


*  Leaving  stock  on  hahd  at  time  of  fire $0,140  00 

FURTHER  DEDUCTIONS,  m.  .* — 

For  deterioration  in  value,  shop-worn  stock,  etc., 

10  per  cent $914  00 

For  articles  used  in  claimant's  family,  or  taken  out 

for  any  purpose,  and  not  charged  in  account.  • .         100  00 

Amount  of  stock  saved  in  good  order,  as  per  invoice, 

$6,045.37— less  10  per  cent.f 5,440  75 

Amount  saved  damaged,  estimated  by  the  appraisers 

at  sound  value 660  25 

7,115  00 


Leaving  total  loss $2,025  00 

INSURED  AND  APPORTIONED  AS  FOLLOWS  : — 

North  American  Insurance  Co $2,500,  pays  ^^j     $778  85 

Jamestown  "  «   2,500,      "    ^\        778  ^5 

Morris  "  "   1,500,     "    ^»,        467  30 

Total  insurance $6,500,  pays  $2,025  00 


*  The  amoant  of  "stock  on  hand  at  the  time  of  the  fire."  the  amoont  of  total  Iom,  and 
the  ■nm  claimed  of  each  company,  are  called  for  in  the  revpectire  vmott 

t  Deterioration  having  been  charged  on  the  "stock  on  hand  at  the  time  of  theflrs^*' 
it  moat  be  credited  on  the  amount  of  soand  stock  sa?^  fix>m  the  fire.    (1 740*) 
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STATEMENT  III. 


SPECIFIC  INSURANCE. 

3190*  Company  A.  covers  merchandise $3,000 

fixtnres 2.000 

B.     "       merchandise 5,000 

$10,000 

Loss  on  merchandise,  $6,000 ;  fixtures,  $1,500. . . .  7,500 

As  each  company  covers  the  several  items  in  specific 
sums,  the,  insurance  is  determined  before  the  loss,  and  pre- 
sents the  following  as  the — 

FIRST  APPORTIOWMKHT. 

Company  A.  covers  fixtures  $3,000,  on  which  the  loss  is  $1,500,  and 
contributes  accordingly.    (3069)* 

SECOND  APPORTIONMENT.  ^ 

Here  we  have  double  specific  insurance,  that  is,  two  com- 
panies covering  the  same  item  in  specific  sums.  They  con- 
tribute in  the  ratio  of  their  several  amounts,  which  gives  the 
following :— 

Company  A.,  on  merchandise $3,000 

B.,  •'  " 5,000 


Total $8,000 

J["*    Onvr  ich  the  loss  is 6,000  or  75  per  cent. 

This  gives  the  following  table  of — 

y  CONTRIBUTION. 

Comptny.  MerchAndise.  Fixtures.  Totals.  Salvage. 

A $2,250  $1,500  $3,750  $1,250 

B 3,750  3,750  1,250 

ToUls....    $6,000  $1,500  $7,500  $2,500 

This  example,  while  it  is  specific  in  faety  is  a  modification 
of  compound  policies.  Class  II.,  in  form,  where  company  A. 
would  cover  its  two  subjects  under  one  amount,  instead  of 
singly  and  in  distinct  sums. 
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STATEMENT    IT. 


CONCURRENT  SPECIFIC  POLICIES. 

31  §1.  Total  insurance,  in  sixteen  companies,  $45,500. 
Total  loss,  $44,055.73,  or  90.82  ■+■  per  cent. 

BTATEMBMT  AS  RENDERED. 

Amount  of  inventory,  March  1, 18-- $S2,150  39 

Less  shelving,  office  and  store  furniture,  counter, 

tools,  scales,  and  signs,  not  covered 2,334  66 

$29,815  73 

Purchases  since  date  of  inventory  to  day  of  fire,  per 

merchandise  account  on  lodger $187,312  63 

Less  goods  in  cellar  adjoining,  and  in 
shed  on  rear  of  lot,  included  in  mer- 
chandise account,  but  not  covered  by 

the  policy $4,464  95 

Goods  returned  on  biUs  of  purchases 665  06  / 

6,130  01 

182,182  82 


Total  stock $161,998  '65 

DEDUCTIONS. 

Sales   from   date  of  inventory  to  day 

of  fire,  per  merchandise  account  on 

ledger $1 37,557  60 

Less  allowances  to  purchasers 239  38 

$137,318  22 

Estimated  profits,  17i  per  cent 20,451  65 


Net  cost  of  goods  sold $116,866  57 

Goods  saved,  as  sound,  per  schedule 1 ,070  00 

$117^36  57 

Amount  of  stock  totally  lost $44,061  78 

®  Add  freight  and  expenses,  2.55  per  cent 1,123  58 


Total  amount  of  stock  lost,  invoice  value $45,185  86 

t  Deduct  for  depreciation  in  value,  2^  per  cent 1.129  63 

Net  loss  and  damage $44,055  78 


APPORTIONMENT    AND   CONTBIBDTIOK. 

2  companies,  covering  $5,000  each,  pay  $4,841.29  each— total. . . .  $9,682  68 

3,000         •'  2,904.78     "  "    ....11,619  12 

2,500         "  2,420.64     "  **....  19,365  12 

2,000         "         1,936  52 

1.500         "         1,452  39 


4 

K 

8 

*i 

1 

« 

1 

tt 

<< 
« 
tt 


Totals. . .  .$45,500 $44,055  73 


*SeeFrolffht.   (1740.)  t  See  Depreoiatton.   (174e.) 
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STATEMENT   Y. 


SPECIFIC    POLICIES. 

3183.  The  following  is  an  actual  adjustment  of  loss  at 
the  Chicago  fire,  under  a  number  of  specific  concurrent  poli- 
cies, viz. : — 

Inventory,  July   Ist,  1871, 

store  $62,791  21 

Freight  on  same,  per  acc't..  668  49 

$03,459  70 

Less  7i  per  cent,  on  $62,791.21  deprecia- 
tion and  discount 4,709  84 

^  $58,749  80 

Porcbases  July  1st,  to  date 

of  fire $184,011  16 

Loss  5  i>er  cent,  on  $60,000 

credit  purchase 8,000  00 

$181,011  16 

Less  goods  in  transit 5,058  10 

$175,953  06 

Freight  on  same 1,334  20 

$177,287  26 

$236,037  13 

Sales  July  1st,  to  date  of 

fire $147,637  71 

Less  profits  at  18  1-16  i>er 

cent,  gross 26,667  14 

120,970  57 

In  store  at  time  of  fire $115,066  55 

Factory  inventory,  July  1st, 

1871 $40,694  90 

Purchases  and  labor  acc't  to 

dateoffire 26,136  93 

$66,831  83 

Bales  to  date  of  fire $33,240  14 

Less  profits  at  18  per  cent. 

groa 5,983  23 

$27,256  91 

In  factory  at  time  of  fire $39,574  92 

$154,641  47 
Appreciation  on  GOO  cases  boots,  at  $4 $2,400  00 

••  "  rubbergoods 8,492  00 

5,89  2  00 


Total  stock $160,588  47 
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Less  goods  saved $13,438  46 

Freight  on  same 142  87 

$18,581  83 

Less  cost  of  removing 180  00 


$13,401  33 


Totalloss  on  stock $147,133  14 

Value  of  tools,  as  per  inventory 693  95 

Loss  on  fixtures  and  furniture,  adjusted  at 1,500  00 

Total  loss $149,326  09 


Insurance  on  stock  and  tools $113,500 

Insurance  on  stock  without  tools 35,000 

Insurance  on  office  furniture  and  fixtures 2,500 

3183.  To  this  adjustment  are  appended  a  criticism  and 
another  adjustment  of  the  same  loss  by  R.  H.  Lawrenxe, 
Esq.,  adjuster,  of  Chicago,  whose  views  as  to  freighi,  dis- 
countSy  depreciation^  and  appreciation,  though  differing  some- 
what, more  nearly  correspond  to  those  set  forth  under  those 
heads  than  do  those  of  the  original  adjustment  (1730  and 
1737).  These  remarks  of  Mr.  Lawrence  will  apply  with 
equal  force  to  the  next  statement. 

STATE3^£ENT    YI. 


31 84.  As  adji4sted  by  R.  H.  Lawrence,  Adjuster. 

1871. 

July  1.   Inventory $02,791  21 

Oct.   7.  Purchases  to  date $184,011  16 

Less  goods  in  transit 5,058  10 

$178,953  06 

1 : $241,744  27 

"    7.   Sales  to  date $147,637  71 

Less  profits,  18  1-16  per  cent. . .     26,607  04  ^ 

120,970  67 

$120,773  W 
Goods  saved 18,58188 

$107,192  27 
Add  freight,  say  1  per  cent 1|071  »« 
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Deduct 

'  7i  per  cent,  on  J,  say  $37,000,  depre- 
ciation and  discoant $2,025  00 

5  per  cent,  on  i,  say  $27,000,  credit  pur- 
chases        1,850  00 

$3,375  00 

Value  of  goods  lost $104,889  19 

Cost  of  saving  goods 180  00 

Lose  in  factory 89,574  92 

(a).  Appreciation  of  goods 5,892  00 

Insurance,  $113,500  on  (1).  (1).  Merchandise  loss.. $150,586  11 

Insurance,     85,000  on  (1)  and  (2).    (2).  Tools  "  ..         693  95 

Loss  on  merchandise  and  tools $151,230  06 

Insurance,  $2,500.    Loss  on  furniture  and  fixtures 1,500  00 

(a).  This  item  is  entered  here  because  there  is  nothing  to  indicate 
rhether  it  belonged  in  stock  or  factory.  If  the  former,  it  should  be  added 
>  the  $104,889.19,  as  "  value  of  goods  lost." 

B.  H.  Lawrekce,  A€(ju8ter, 
3185.  "Mx.  Lawrence  says  of  this  statement : — 

"My  adjustment  of  the  loss  differs  from  that  of  the  adjuster's,  in  that 
t  deals  only  with  the  goods  on  hand  at  the  time  of  the  fire,  which,  I  appro- 
end,  are  the  sole  object  of  interest  to  the  underwriters.  Consequently, 
he  '  depreciation,*  '  freight/  and  '  discount,^  deduction  and  addition,  apply 
nly  to  the  proportionate  amount  of  goods  of  the  several  classes  on  hand 
rhen  the  loss  occurred  (1  T3§).  And  these  deductions  and  additions  should 
■e  carried  out  into  the  'goods  saved,'  as  well  as  those  lost."  (1735.) 

"  The  expression  '  profit  18  per  cent,  gross*  is  incorrect.  The  profit  is 
aade  upon  the  cost  of  the  article  sold,  and  not  upon  the  price  obtained  for 
t."    (1T3«.) 

"  Of  course  the  profit  is  upon  the  merchandise  itself,  entirely  irrespec- 
ive  of  the  cost  of  storing,  insuring,  and  selling,  and  the  adjuster  has 
lothing  to  do  with  any  such  matters  in  determining  the  sum  to  be  de- 
lucted  from  '  sales  *  to  ascertain  the  original  cost  of  such  sales,  which  is 
fhat  is  required  to  do  to  show  what  value  of  the  purchases  were  still  in 
tock." 


700  ADJUSTMENTS  OP  LOSS. 

STATEMENT  YII. 


31 86.  The  following  is  an  actual  adjustment  of  a  claim 
arising  from  the  great  Chicago  fire,  October,  1871.  It  is 
subject  to  the  same  remarks  as  the  preceding  adjustment. 

Inventory  Jan.  1. 1871,  at  net  cash  valuation,  $388,686  00 

Purchafies  to  date  of  fire,  reduced  to  30  dajs, 

cash  valuation $2,690,056  00 

Ditto  on  memorandum 4,709  00 

$2,694,765  00 
Less  time  discount  on  $69,092.00 

goods  in  packages $2,926  58 

Ditto  1  per  cent,  on  balance  of 

purchases,  to  reduce  to  10  days' 

cash  prices 26,256  73  29,183  81 

$2,665,581  69 
Foreign  account,  duties,  premium  on  gold, 

and  freights  not  included  in  merchandise 

account 70,612  00 

Domestic  freight  account — ^goods  in  packages  791  96 
"           "             "          balance    of    pur- 
chases           85,843  04 

2,772,828 » 

$3,161,514  69 
Sales $2,832,875  00 

Less  profits,  13  per  cent 325,906  00 

2,506,96JOO 

Total  loss $654,545  69 

Goods  in  packages $69,092  00 

Less  discounts 2,916  58 

$66,175  42 

Add  freights 791  96 

$66,967  86 

Stock  in  Nos.  19  and  21 156,610  00 

15andl7 430,968  31 

$654,54509 

The  points  worthy  of  note  in  this  adjustment  are  : — 
1st.  The  reduction  of  the  property  to  a  cash  basis. 
2d.  Charges  for  freight,  duties,  premium,  etc.,  upon  the 
stock. 

3d.  The  deductions  for  discounts,  etc.,  on  purchases. 
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STATEMENT  YIII. 


SPECIFIC    INSURANCE. 

3187.  This  statement  presents  some  peculiar  features, 
in  consequence  of  the  manner  in  which  the  accounts  were 
kept  between  the  Lcintern  Factory  and  the  general  store 
where  the  lanterns  were  sold,  which  necessitated  some  con- 
siderable labor  and  knowledge  of  book-keeping  to  arrange 
them  correctly,  so  as  to  exhibit  the  liabilities  of  the  insurers 
upon  each  class  of  accounts.  The  author  is  under  obligation 
to  H.  K.  LiNDSET,  Esq.,  one  of  the  adjusters,  for  a  copy  of 
this  adjustment. 

STATEMENT  OP 

Crerar,  Adams  &  Co.'b  Loss  bj  Fire,  Chicago,  October  9, 1871. 

{By  permission,) 

Merchandise  'as   per  inventory, 

June  30,1871 $58,079  98 

Purchases  since  July  1st $286,464  30 

Less  sales  from  Lantern  Factory, 

debited  in  general  merchandise   $35,886  21 
Less  invoices  not  received  in  store      15,158  39 

''  returned  goods  and  discounts       5,934  73 

••  freight  charged  twice 395  33 

57,374  66 


Total  purchases  in  ledger 229,089  64 

aty  bills  not  entered 3,223  23 

Merchandise  purchased  of  C.  S.  Munn  h  Co 4,753  61 


Add  Lantern  Factory  inventory, 
30th  June,  1871 $24,370  27 

Purchases,  merchandise,  and  la- 
bur  in  factory $30,815  87 

Less  discounts  and   sundry  ex- 
penses         2,780  34 

28,035  58 


$295,146  41 


Total  debitsLantem  Factory 52,405  80 

Total  merchandise  debits $347,552  91 
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Statement  VIII. — Cohtikuxd. 

CONTRA. 

Sales  general  merchandise (907,206  73 

Less  amount  to  Lantern  Factory  $13^16  55 
"  retarned   goods  and  allow- 
ances   1,599  41 

14,815  96 


Total  fales  general  merchan- 
dise..-.   1393.390  77 

Less  11.522  per  cent,  profit 30,208  fK3 

Copt  value  of  general  merchandise 

sold (262,182  14 

Sales  from  Lantern  Factory  in 

debit  of  general  merchandise. .  $35,886  21 
Less  22  percent,  profit 6,471  29 

Cost  value  of  Lantern  stock  sold.  29,414  92 


Total  sales $291,597  06 

Merchandii-e  on  hand  at  time  of  fire $55,955  l-** 

Add  palace-car  ornaments,  trimmings,  and  samples,  not  in 

ledger 1,500  00 

Engine,  boiler,  machinery,  and  tools  (compromise  amount)..  12,500  00 

COMMISSION  GOODS. 

Thomas  Turton  &  Son $8,737  02 

Morris,  Tasker  &  Co 8,532  90 

Wm.  Jespop  &  Sons 19,687  54 

New  England  Car  Spring  Co 2.042  55 

C.  H.  Ilussev  &  Co 5,659  61 


Total  commission  goods 

Deduct  merchandise  saved,  as  i>er 
sales  and  appraisement 

Netloss    $106,0284* 

Total  insurance $142,000.00. 

Per  cent  of  loss  on  policies,  74-6644. 
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STATEMENT    IX. 


"under   the    usual   COMMISSION   CLAUSE." 

9188.  Where  a  party  holds  "goods  on  consignment," 
and  goods  of  his  own  in  same  loss. 

The  loss  under  the  "  coDsignors'  acoount "  is  first  made  up  with  a  view 
to  ascertain  the  liability  of  the  insured  to  such  consignors,  so  that  no  por- 
tion of  such  liability  may  be  assessed  to  the  insurers.  This  ascertained,  the 
loss  on  account  of  the  owner  is  ascertained : 

Both  accounts  are  kept  distinct,  as  required  by  the  conditions  of  the 
policy. 

consignee's  ACCOUNT. 

Merchandise  per  consignment  stock  book,  Jan- 
uary 1 .  1871 $50,809  99 

Merchandise  received  to  date  of  fire 224,586  46 

$275,396  45 

Deduct  sales  on  account  consignors $154,959  70 

Less  commissions  and  charges 7,747  98 

147,211  73 


$128,184  78 
Add  freight,  at  one  per  cent 1,281  84 

$129,466  57 
edud  10  per  cent.,  t3  bring  consignments   on 
hand  to  actual  cash  value 12,946  65 


Total  loss,  consignee's  account $116,519  92 

OWNERS  ACCOUNT. 

Merchandise  purchased  to  January  1, 1871 $1,986  13 

*•  "  since 73,128  87 


Total  sales  per  merchandise  account,  $221,510  23 
Less  sales  on  account  consignee  (as 
above 147,211  72 


$75,115  00 


Sales  on  merchandise  account $74,298  51 

Lets  profit,  15  per  cent 9,691  11 


64,607  40 


Gross  loss $10,507  60 

Deduct  merchandise  saved ^^12  30 


Net  loss $9,895  30 

Add  freight,  at  one  per  cent 98  95 

9,994  25 


Total  loss,  merchandise  and  consignee  account $126,514  17 
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state:mext  x 


CONCURRENT   SPECIFIC   INSURANCE. 

3189.  The  following  is  a  bona  fide  adjastment  made 
where  fourteen  companies  were  interested. 

The  policies  of  six  companies  read  as  follows,  viz. : — 

"  On  boots  and  shoes,  manufactured  and  in  process  of  manufacture,  and 
stock  and  materials  for  the  manufacture  thereof,  contained  in  the  fnrU 
building  of  his  three-story,  etc." 

The  policies  of  the  other  eight  read  concurrently,  except 
in  the  omission  of  the  word  front. 

An  addition  had  been  built  to  the  rear  of  the  origiDal 
building,  and  when  completed  the  dividing  wall  had  been 
removed,  thus  making  the  two  into  one,  so  that  at  the  time  of 
the  fire  there  was  no  front  room. 

8TATEMBNT  AS  RENDBBBD. 

Inventory  of  stock,  Dec.  18— $100,795  21 

Invoices  of  purchases  since  to  date  of  fire 2d3,695  64 

Labor  account,  paid  hands  in  that  time 87.6ft9  53 

Total  stock $miT9  43 

DEDUCTIONB. 

Sales  per  merchandise  account $393,763  98 

Loss,  profits  10  per  cent 39.376  39 

Cost  of  goods  sold $354,387  59 

Value  of  salvage 28,586  35 

Shrinkage  on  invoices 8,990  61 

$391.064  55 

Total  loss  claimed $60,214  88 

CONTRIBUTION. 

S6190.  In  making  up  the  contribution  for  payment  of  the 
claim,  those  six  companies  the  policies  of  which  contained  the 
word //on/ were  deemed  specific,  and  the  eight  policies  without 
the  word /row/  were  deemed  general.  The  third  English  rule, 
where  specific  and  average  policies  are  interested  in  the  same 
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Statement  X. — Cortlnubd. 

>98y  was  applied.  The  specific  policies,  so  termed,  were 
lulcted  in  their  full  amounts,  and  the  general  made  a  salvage, 
hus — 


# 


Six  specific  pcOides  coyering  $25,000,  pay $25,000  00 

Eight  general  "  "  43,000.    "   85,214  88 

Total  loBB $00,214  88 

In  this  connection  it  will  be  noted  that  an  error  of  $3,- 
79.67  was  made  against  the  companies,  in  the  estimate  of 
profits,  which,  at  ten  per  cent.,  would  be  $35,796.72,  instead 
f  $39,376.39. 

3191.  Bj  this  adjustment  no  injury  was  done  to  the 
nsured,  as  he  received  the  full  amount  of  his  loss,  and  some- 
hing  more ;  but  the  specific  companies  were  made  to  paj 
nore  than  their  pro  rata  share. 

This  injustice  and  the  error  in  estimating  the  profits,  which 
he  insured  declined  to  correct,  came  very  nearly  resulting 
n  a  law-suit ;  but  it  was  finally  compromised,  leaving  an  ill* 
eeling  among  the  parties. 

What  was  meant  by  "  shrinkage  of  invoices  "  is  not  clear, 
hough  probably  the  phrase  is  equivalent  to  ^^  depreciation  in 
ralues." 

The  adjusters,  in  this  case, held  ^^ general''  policies;  hence 
he  application  of  that  particular  rule.     Had  they  held  '^  spe- 
cific'' policies,  the  probabilities  are  that  the  Albany  Bulb 
vould  have  been  used. 
45 
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COMPOUND   POLICIES. 

3193.  As  compound  policies  are  simplj  specific  insurances 
in  the  aggregatCj  the  first  step  in  the  apportionment  will  be  to 
determine  the  amoiyit  of  specific  liabilUy  of  the  policy  upon 
each  item  under  its  protection,  which,  in  all  cases  of  general 
insurance,  will  he  in  the  exact  rUtio  of  the  loss  upon  the  several 
subjects,  within  the  amount  of  the  policy.  The  result  thus  ob- 
tained will  be  the  pro  rata  proportions  of  the  insurance ^  in  which 
the  compound  policy  must  contribute  with  its  co-insurers  upon 
the  respective  items,  as  in  ordinary  specific  insurance.  (307.) 

3193.  As  compound  policies  are  liable  for  their  fall 
amount,  or  any  ratable  proportion  thereof,  upon  any  one  of  the 
items,  they  must  float  with  tlie  loss  in  such  sums  as  may  be 
necessary  to  make  good  the  indemnity  on  any  item,  should  the 
pro  rata  proportions  fail  at  any  time  to  accomplish  this  result. 

From  these  propositions  we  get  the  following : — 

RULB. 

3194.  Compound  policies  become  specific,  and  cover  the  several  items 
under  their  protection  in  the  exact  proportions  of  the  respective  losses. 

SI 95.  This  is  the  underlying  principle  of  apportionment 
of  ALL  compound  policies.  Its  comprehensiveness  and  univer- 
sal applicability  entitle  it  to  be  designated  as  a  GENERAL  rule, 
under  the  operation  of  which  the  ratable  proportions  of  the 
insurance  upon  each  item  under  a  compound  policy  can  be 
correctly  and  exactly  determined,  subject  only  to  the  modifi- 
cations rendered  necessary  in  cases  of  exhausted  policies, 
when  indemnity  upon  any  one  item  may  be  incomplete.  In 
such  cases,  in  accord  with  the  nature  of  compound  insurance, 
a  re-adjustment   of  the  assessments   may   become  requisite. 

In  the  following  statements  eflfort  has  been  made  to  test  ^Ae 
universality  of  this  principle  as  a  rule,  by  selections  embracing 
every  variety  of  circumstances  where  compound  insurance 
could  be  made ;  and  the  first  instance  is  yet  to  be  found  where, 
properly  applied,  the  proposition  has  failed  to  produce  correct 
results. 


COMPOUND  POLICIES: 

CLASS  I. 

STATEMEI^T   XI. 


GENERAL   CONCUBRENCY. 

EXAMPLE  1. 

3196*  Company  A.  covers  merchandise $3,000 

"      ''      fixtures 2,000 

"         B.      '*      merchandise  and  fixtures 5,000 

Loss  on  merchandise  $4,000,  fixtures  $1,600. 

Under  the  rule  of  compound  policies^  Company  B.  fte- 
comes  specific  insurance  at  once  in  the  ratio  of  the  loss  upon 
the  several  subjects  it  covers,  viz. :  as  $4,000  on  merchan- 
dise is  to  $1,500  on  fixtures,  and  pro-rates  with  Company  A* 
in  these  proportions,  which  we  find  to  be  as  8  is  to  8.  Hence, 
Company  B.  insures  merchandise  in  the  sum  of  8-11  of  its 
amount,  and  fixtures  in  the  remaining  3-11.  This  will  give 
the  following 

APPORTIONMENT  OF  INSURANCE. 
Company.  Merchandise.  Fixtures.  Totals. 

A $3,000  00        $2,000  00        $5,000 

B 3,636  36  1,363  64  6,000 


Insurance $6,636  36        $3,363  64      $10,000 

To  pay  losses $4,000  00        $1,500  00        $5,500 

'   From  this  apportionment  of  the  insurance,  we  get  by  Rule 
VIII.  (31««)  the  following 

CONTRIBUTION. 

First :  On  merchandise,  viz. : — 

For  A.,  as  $6,636  36  :  $4,000::  $3,000  00= $1,808  22 
ForB.,  "     6,636  36:    4,000::    3,636  36=  2,191  78 

Total $4,000  00 
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Second:  On  fixtures,  yis.: — 

For  A.,  as  $8,863  «4  :  (l^SOO  ::  2,000  00=  $891  S» 
"    B^  "     8,863  64  :    l^KN) ::  1.888  64=    606  11 

Toul |i;kn>  00 

BECAFTTULATIOH. 

Compsaj.        Herohsndiae.       Fixiiuw.        TnhJt.  Sslnga. 

A $1,806  22       $80189    $2,700  11    $2,299  80 

B 2,19178         606  11      2,799  89      2,200  11 


ToUl $4,000  00    $1,500  00    $5,500  00    $4,500  00 

The  Rale  of  Proportion,  VIII^  would  give  the  same  resnlts,  (91M)  be- 
cause the  eoncnrrency  is  general. 

EZAMFLB  2. 

9197.  Had  the  loss  been  as  follows  : — 

On  merchandise $9,000 

Onfixtnres 2,000 

Companj  B.  would  become  specific  in  its  fall  amonnt  apon 
merchandise,  the  loss  being  total,  as  to  the  insurance  upon 
that  item,  and  requiring  all  of  the  indemnity  to  meet  it,  and 
being  total,  contribution  becomes  inoperative.  £ach  companj 
paying  its  full  insurance  upon  that  subject ;  company  A. 
would  stand  solus  upon  the  fixtures ;  and  the  Rule  of  PropoT- 
tion  would  not  work  equitably. 

EXAMPLE  3. 

3198.  Had  the  loss  been  solely  upon  fixtures,  or  mer- 
chandise, the  policy  of  company  B.  would  become  specific  in 
its  full  amoimt  on  such  subject,  and  contribute  with  companj 
A.,  thus : — 

Loss  on  merchandise  only,  $5,000. 

The  oontribntive  liability  would  be  as  foUows : — 

Company  A.  $8,000,  and  Company  B.  $5,000.    ToUl  $8,000. 

To  pay  loss  of  $5,000. 

It  will  thus  be  seen  that  compound  policies  float  with  tbe 
loss,  and  are  not  always  subject  to  the  Rule  of  Proportion. 
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STATEMENT  XII 


COMPOUIO)  POLICIES;   CLASS   1. — GENERAL  GONCUBKENGT. 

BXAMPLB  4. 

3199.  This  case  has  for  many  years  been  familiar  to  fira 
inderwriters  in  England^  where  it  has  been  as  much  and  aB 
boroughlj  mooted  as  the  famous  case  of  Jamdjce  vs.  Jam- 
jce  among  the  legal  profession,  as  cited  by  Dickens,  and 
dth  about  the  same  success,  for  it  has  received  as  many  dif- 
drent  solutions  as  there  have  been  different  attempts  to  solve  it. 

The  example  is  as  follows  (reduced  to  federal  currency  for 
tase  of  calculation),  viz.  :-*- 

Office  A.  coven  on  dwelling ; $1(X) 

Office  B.     "       on  warelioose 100 

Office  C.     *'       on  dwelling  and  warehooae •    300 

ToUl $400 

Lobs  on  dwelling 350 

Lobs  on  warehouse 100 

Total (350 

The  results  obtained  by  some  of  the  most  prominent  under- 
nriters  in  England  are  here  cited ;  the  prominence  heretofore 
:iven  to  the  case  is  the  apology  for  occupying  so  much  space 
rith  it. 

SXAMPLB  5. 

3300.  The  solution  (and  argument)  of  Mr.  Bunyon,  who 
tyles  it  "  a  very  diJicuU  casCy^  is  as  follows : — 

"  Now,  if  the  assured  claimed,  in  the  first  instance,  for  loss  on  the  ware- 
onse,  which  would  be  $100,  and  the  $100  were  divided  in  the  proportions 
f  two- thirds  and  one- third  between  offices  B.  and  C,  he  would  have  remain- 
Qg  $183.8d  insured  by  office  C,  and  $100  by  office  A.,  applicable  to  loss  of 
»350  on  the  dwelling-house,  which  would  be  insufficient  to  satisfy  it. 
lence,  he  would  have  a  right  to  have  his  larger  policy  applied  to  the  large 
OSS ;  and,  claiming  two- thirds  of  $350,  or  $166.67  of  office  C,  and  $88.88  of 
»fflce  A.,  there  would  remain  an  insurance  on  the  part  of  office  C.  of  $38.84, 
md  of  office  B.  of  $100,  and  the  liabilities  would  Im  as  follows,  viz. : — 

Office  A.  on  dwelling $83  88 

Office  B.  on  warehouse 75  00 

Office  C.  on  dwelling,  $166.67,  and  warehouse,  $35. ...  191  67 

ToUlloas $850  00 
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STATEKBNT  Xn. — CONTmUED. 

Mr.  Bunjon's  apportionment  is  upon  the  basis  of  pro  rata 
liability ;  but  he  fails  to  adhere  to  the  true  proportions,  for 
policy  A.  is  permitted  to  pro-rate  with  policy  C.  in  its  whole 
amount  of  $200  on  dwelling,  while  policy  B.,  with  precisely 
the  same  claim  upon  policy  C.  on  warehouse^  is  compelled  to 
pro-rate  upon  $33.33 — ^that  is,  the  sum  left  over  after  policy  A. 
has  had  aU  that  it  wanted.  He  then  assesses  arbitrarily  the 
loss  upon  warehouse,  upon  policy  B.  $25  and  C.  $75,  being  the 
proportions  of  those  policies  toward  each  other  ;  but  no  expla- 
nation is  given  how  those  amounts  were  obtained.  (9919a.) 

'  EXAMPLB  6. 

9901.  The  late  Mr.  Richter,  of  the  Phenix  office,  to 
whom  the  case  was  submitted,  as  quoted  by  Mr.  Atkins,  solved 
the  problem  correctly  under  the  rule  of  pro  rata  apportionment, 
requiring  contribution  in  the  full  amount  upon  each  subject  as 
follows : — 

Dwelling.  Warehoue.  Total 

Office  A $100  00                   $10000 

OfficeB $5000  50  00 

OfficeC 150  00  50  00  200  00 


Total.., $250  00  $100  00  $350  00 

These  results  illustrate  the  operation  of  the  Albany  Rule 
as  between  co-insuring  companies;  the  specific  making  a  salvage 
at  the  expense  of  the  general  policy. 

BXAICFLB  7. 

9909*  Mr.  Hore,  who  holds  that  the  amount  of  loss  upon 

a  given  subject  is  the  amount  of  insurance  thereon  within  the 

sum  named^  without  reference  to  the  amount  of  the  policy, 

thus — policy  for  $1,000,  loss,  $900  ;  the  insurance  is  $900;  not 

1,000 — gives  the  following  solution : — 

Office  A.  pajB  on  dwelling $100  00 

"     B.  "      warehouse 64  00 

"     C.         "  "  $86  00 

"     C.         "     dwelling 148  00 

1T9  00 

The  insured,  deficiency 7  00 


ToUl  payment $860  00 
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Thus  compelling  the  insured  to  contribute  to  his  own  loss^ 
with  unexhausted  insurance  under  a  specific  policy,  which  is 
in  direct  conflict  with  the  English  Rule.     (3165.) 

EXAMPLE  8. 

3303.  While  this  example  is  governed  by  the  samei  prin- 
ciples as  those  controlling  the  preceding  Statement  xi.,  it  pre- 
sents an  additional  phase,  arising  out  of  the  peculiar  distribu- 
tion of  the  loss  upon  the  several  subjects,  rendering  a  re-adjust- 
ment of  the  contributing  insurance  necessary  to  fully  indemnify 
the  insured.    (2056.) 

3304  •  Under  the  rule  that  insurance  under  compound 
policies  becomes  specific  in  the  ratios  of  the  loss  upon  the  seve- 
ral items,  company  C,  in  this  instance,  would  become  specific 
insurance  in  the  proportions  of  $250  on  dwelling,  and  $100  on 
warehouse,  or  as  5  is  to  2,  that  is  4  of  $200  =  $143  on  dwell- 
ing, and  f  of  $200  =  $57  on  warehouse  (in  round  numbers), 
and  would  pro-rate  with  its  co-insurers  in  these  sums  respect- 
ively, which  would  give  the  following  as  the 

FIBST  APPORTIONMENT  OF  INSURANCE. 

Company.                         Dwelling.  Warehoose.  Total. 

A $100  00  $100  00 

B $100  00  100  00 

C 143  00          67  00  200  00 

Total  insurance $243  00        $157  00        $400  00 

Loss $250  00        $100  00        $350  00 

(Tlie  exact  figures  of  Co.  C.  are  $142.86  on  dwelling,  and  $57.14  on 
warehouse.) 

330tS.  From  this  apportionment  it  results  that  the  amount 
of  insurance  upon  dwelling  falls  short  just  $7  of  full  indemnity 
—evidently  the  same  $7  which  Mr.  Hore,  in  his  adjustment, 
assessed  to  the  insured.  But  inasmuch  as  there  remain  $50 
of  unexhausted  specific  insurance,  and  as  ^^  the  claim  must  be 
so  conducted  as  to  give  the  insured  the  greatest  benefit/'  this 
deficiency  must  be  made  good  by  the  unexhausted  policy  B 


712  ADJUSTMENTS  OF  LOSS. 

Statkickht  Xn.— COHTOniKD. 

But,  as  policj  B.  does  not  cover  dwelling  directtjfj  it  cannot  be 
assessed  directly ;  it  can^  however^  be  reached  throngli  its 
co-insurer  C,  which,  fortunately;  does  cover  dwelling j  and  miut 
contribute  this  delinquent  $7  out  of  its  contribution  to  ware- 
house,  leaving  its  amount  thereon  i7  less,  or  $50,  and  adding 
it  to  dwelling,  now  il43,  will  make  its  contribution  there  SI 50; 
which  re-adjustment  will  present  the  following  as  the 

8BC0HD  AFPOanOKMERT  OV  mSURANCB. 

ComiMmj.                      Dwelling.  War^ooM.  TotaL 

A $10000            $10000 

B $10000  10000 

C 16000  6000  20000 

^^^•^^^^^"^K^m  ^m^^^^mmm^^^  ^^m^^^imm^imm 

ToUl  insorance $250  00  $160  00  $400  00 

TopajloBS 260  00  100  00  850  00 

From  which  we  get  the  following: — 

FINAL  CONTRIBUTION. 

Company.               Dwelling.  Warehonae.     TotaL  SalTage. 

A $10000         $100  00         

B $66  67          66  67  $38  33 

C 150  00  33  88        183  33  16  67 

Total  payment $250  00     $100  00     $360  00      $50  00 

3306.  This  operation  fullj  illustrates  the  difference 
between  pro  rata  and  ratable  proportions  as  applied  to  con- 
tributive  liability.  Under  the  policy,  C^spro  rata  of  insurance 
was  relatively  $57  and  $143,  but  its  ratable  proportions  were 
$50  and  $150  respectively ;  thus  changing  the  respective 
amounts,  but  not  increasing  the  aggregate.    (30S6.) 

3307*  Company  A.  makes  no  salvage  here,  because,  with 
the  pro  rata  contributive  liability  of  company  C,  its  co-insurer, 
the  total  insurance  upon  dwelling  is  short  of  indemnity  ;  hence, 
there  can  be  no  salvage  on  this  item.  Company  C.  makes  its 
salvage  on  warehouse^  where  the  insurance,  even  after  C.  bad 
contributed  to  the  deficit  on  dwelling^  was  in  excess  of  the  loss. 


ADJUSTMENTS  OF  L0S8«  718 


i 


STATEMENT  XIIL 


COMPOUND  POLICIES — CLASS  I. 

GENEBAL   CONCUBRENCY. 
ez:amflb  9. 

SK108.  A  very  apt  and  instructive  illustration  of  this 
class  and  form  is  afforded  by  the  example  cited  by  Mr.  Heald 
in  support  of  the  Albany  Rule  (SI  13)^  and  the  equity  of 
the  two  methods  will  be  apparent,  viz. : — 

The  Home  coyers  wheat.  • . .  $5,000  in  waiehoase  No.  1. 
The^tna        "  "     ....     5.000  "  '*         No.  2. 

The  Market     "         "     ....     6,000  '*  "        Nos.  1  and  3. 

Lobs  on  wheat  in  warehouse  No.  1,  $6,000 ;  In  No.  2,  $5,000. 

APPORTIONMENT  OP   INSURANCE. 

3309.  The  Market,  covering  in  both  localities^  becomes 
specific  in  the  proportions  of  the  loss  in  each^  that  is,  as  $6,000 
in  No.  1  is  to  $5,000  in  No.  2,  which  gives  the  insurance 
6-llths  of  $5,000  in  No.  1,  and  5-llths  of  $5,000  in  No.  2 ; 
and  in  these  sums  it  contributes  with  its  co-insurers,  giving 
the  following — 

TABLE   OP   APPORTIONMENT. 

CompaaiM.  Warehoiue  No.  1.    Warehouse  No.  S.         Totals. 

Home $5,000  00  $5,000 

JBtna $5,000  00  5,000 

Market 2,727  27  2,272  78  5,000 

Total  insurance..       $7,727  27  $7,272  78  $15,000 

To  pay  loss $6,000  00  $5,000  00  $11,000 

Having  thus  determined  the  aggregate  and  specific  insur- 
ance in  each  warehouse,  the  liability  of  each  co-insuring  com- 
pany is  ascertained;  as  in  the  previous  examples^  viz. : — 
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WAREHOUeOB  KO.  1. 

As  $7,727.27 :  $6.000 ::  $5,000. 00= $3,882. 85  for  the  Home. 
"      7,727.27:    6,000::    2,277.27=   2,117.65    "    "     Market. 

WABRHOU8B  KO.  2. 

As  $7,272.73:  $5,000::  $5,000. 00= $3,437. 50  for  the  JStna. 
7,272.73:    5,000::    2,727.73=   1,562.50     "    "    Market, 


*( 


This  apportionment  presents  the  following  table  of — 

FINAL   CONTRIBLTrtbN. 

Companies.       WarehooM  No.  1.  Wmrehoiue  No.  S.     ToUlt.  SftlTsge. 

Home $3,882  35              $3,882  35  $1,117  65 

JBtna $3,437  50        3.437  50  1,562  50 

Market 2,117  65              1,562  50        3.680  15  1,319  85 

ToUls  ...      $6,000  00  $5,000  00    $11,000  00     $4,000  00 

EXAMPLE  10. 

««1©.  By  the  Albany  Rule  (ai«0),  where  this  ex- 
ample is  cited  in  support  of  that  method  of  adjustment;  we 
find  the  following — 

CONTRIBDTION. 

CompuiiM.       WarehooM  No.  1.    Warehoiue  No.  S.      Total.  SalTige. 

Home $3,000  $3,000         $2,000 

^tna $2,500  2,500  2,500 

Market 3,000  2,500  5,500  

Totals....  $6,000  $5,000  $11,000         $4,500 

The  result  is  that  the  Market's  pro  rata  is  $500  more  than 
its  policy,  and,  as  it  cannot  be  called  upon  to  pay  more  than 
its  face,  the  insured  must  lose  it,  the  Home  and  ^tna  each 
making  a  heavy  salvage,  and  the  Market  being  totally  ex- 
hausted (SI  17),  so  the  insured  must  come  short,  with  $4,500 
unexhausted  insurance. 

By  the  regular  pro  rata  rule,  the  apportionment  would  be 
the  same  as  Example  9  above,  as  the  concurrency  is  general, 
and  the  loss  partial  only.     {See  also  3160.) 
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EXAMPLE  11. 

d311.  Company  A.  covers  wheat $5,000    Loss  . .  .(5,000 

B.  "      flour 1.000      "    ....   5,000 

C.  "      wheat  and  flour  5,000      " 


•  •  •     *  •  • 


Totals $11,000  $10,000 

FIRST  APPORTIONMENT. 

Company  C.  is  the  compound  insurance  in  this  case,  and 
covers  wheat  and  flour  in  the  proportions  of  the  loss  ;  that  is, 
one-half  on  each,  or  $2,500,  and  becomes  specific  in  those 
amounts  respectively.  This  will  give  the  specific  insurance 
as  follows : — 

Companies.              Wheat  Flonr.  Totalf. 

Company  A $5,000             $5,000 

B $1,000  1,000 

C 2,500  •    2,500  6,000 

Total  insurance $7,500  $3,500  $11,000 

Loss 5,000  5,000  10,000 

From  this  apportionment  it  results  that  there  must  be  a 
re-adjustment  of  the  insurance  upon  flotiVy  so  that  the  insured 
can  be  fully  indemnified,  the  deficiency  under  pro  rata  con- 
tribution being  $1,500.  And  as  company  C.  is  the  compound 
policy,  floating  with  the  loss — without  reference  to  pro  rata  pro- 
portions— and  as  there  is  ample  insurance  upon  wheat  to  en- 
able it  to  do  so,  it  must  transfer  the  requisite  amount  to  com- 
plete the  indemnity,  from  wheat  to  flour. 

This  will  give  the  following  as  the 

SECOND  APPORTIONMENT. 

Companies.                    Wheat  Floor.  Totals. 

Company  A $5,000             $5,000 

B $1,000  1,000 

C 1,000  4.000  5,000 


«< 


Total  insurance $6,000  $5,000  $11,000 

Loss 5,000  5,000            10,000 

From  this  second  apportionment  we  obtain  the  following 
table  of 
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C<ampuiTA. $4466  87       H166  67      f833  38 

R tl.OOO         1,000  00        

C 833  33       i,000        4,833  33        166  67 

Totals 15.000  00     |5.000     $10,000  00  $1,000  00 

LooB 5,000  00       5,000       10,000  00        

9919.  Bj  this  apportionment  it  is  evident  that  com- 
panies A.  and  C.  make  a  salvage,  while  company  B.  is  ex- 
hausted by  pro  rata  contribntion. 

This  is  correct,  as  the  pro  raia  insmrance  on  jIour--aD 
that  company  B.  had  any  interest  in — ^was  only  $3,500,  while 
the  loss  was  $5«000 :  tbos,  exhaMsfing  the  insurance  and  leav- 
ing a  deficit  of  $1,500,  which,  so  fiir  as  B.  is  concerned,  would 
fall  upon  the  insured  had  there  been  no  compound  insurance 
in  reserve  to  afford  indemnity.  But  company  C,  as  hjloattfj 
comes  to  the  rescue  of  the  insured,  and  pays  this  amount, 
$1,500,  at^  no  more;  for,  having  already  contributed  its  pro 
rata  proportion  on  flour  with  company  B. — all  that  B.  couH 
claim  of  it  under  the  contribution  clause — ^all  iiirther  liabilitj 
of  company  C.  as  to  company  B.  would  cease,  and  company  C 
becomes  liable  only  for  any  deficit  on  flour  that  might  other- 
wise fall  upon  the  insured. 

EXAMPLE  n. — BY  PRO   RATA  APPORTIONMENT. 

13. 


9919a.  Many  underwriters  hold  that  company  B.  should 
have  made  a  salvage  in  this  case,  as  well  as  the  other  com- 
panies. They  hold  that  as  the  insurance  was  $11,000,  and 
the  loss  $10,000,  each  company  should  be  liable  only  in  10-11 
of  its  amount — the  proportions  of  company  C.  being  as  in  the 
following  table : — 
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CONTRIBUTION. 

Companiei.            Wheat.          Flour.  Totali.  Salrage. 

Company  A $4,546  45       $4,545  45  $454  55 

B $909  10  009  10  90  90 

C 454  55  4,090  90  4,545  45  454  55 

Insurance $5,000  00  $5,000  00    $10,000  00    $1,000  00 

Losf 5,000  00    5,000  00      10,000  00        

Bj  this  apportionment  it  is  apparent  that  both  companies, 
B.  and  C,  gain  in  the  amount  of  salvage  at  the  expense  of 
company  A.,  sifi  compared  witk  £xample  11,  above,  which 
latter  is  evidently  the  correct  result ;  for  while  a  specific 
policy,  like  company  A.  in  this  case,  may  be  liable  to  the 
insured  for  any  deficiency  in  the  insurance  upon  its  subject^ 
it  is  not  liable  to  any  other  co-insuring  company  for  any  pro 
rata  amount  beyond  such  deficit.  The  pro  rata  liability  of 
company  A.,  by  the^r^^  apportionment,  was  only  $3,333.33  ; 
but  its  ratable  proportioft  was  increased  by  the  necessities  of 
the  floater  C.  transferring  a  portion  of  its  contributive  amount 
to  meet  the  loss  on  flour  above  the  pro  rata  insurance  ;  but  it 
still  held  its  claim  to  contribution  from  the  floater  C.  upon  any 
balance  remaining  after  such  transfer,  for  the  benefit  of  the 
insured  only,  and  company  B.  cannot  claim  any  interest  in 
the  contribution  or  salvages  of  A.  and  C. 

This   seems   so  self-evident  as  to  need  no  further  vin-^ 
dication.     Indeed,  none  would  have  been  attempted  had  not 
such  recognized  authority  as  Mr.  Bunyon — a  lawyer  rather 
than  an  underwriter — ^advanced  opinions  in  support  of  this 
mode  of  apportionment.     (3S00.     See  also  3343,  3344.) 


COMPOUND    POLICIES. 

CLASS  II. 

PARTIAL    CONCURRENCY. 

3313.  Embracing  items  not  covered  by  any  of  the  other 
policies;  specific  or  compound. 

The  underlying  principle  is  the  same  in  this  as  in  Class  I. 
t.  c,  the  policy  becomes  specific  in  the  ratio  of  the  loss  on  ite 
several  subjects.'  But,  in  this  class  the  specific  item  (307, 
307 1)  must  always  he  first  provided  for.  This  is  in  full  accord 
with  all  legal  decisions  of  our  courts,  and  results  in  the  following 

RULE. 

3313a.  Held,  in  Pennsylvania,  Kentucky,  Missouri,  and 
New  York:  "  That  a  policy  on  two  subjects  is  to  he  apportioned 
to  the  separate  (specific)  subject  until  the  loss  i^  paid ;  and  the 
amount  to  be  paid  upon  the  joint  (concurrent)  subjects  is  di- 
vided between  the  policies  in  the  proportions  of  the  amounts 
of  the  separate  (specific)  policy  on  the  joint  subject,  to  //<« 
remainder  of  the  policy  (compound)  on  both  subjects." 
(3033,  3003,  3313,  3330,  3333.) 

33132;.  From  a  slight  consideration  of  this  decision,  it 
will  be  found  to  be  based  upon  the  General  Rule  (3198) 
heretofore  given,  that  compound  policies  are  liable  in  the  ratio 
of  the  loss,  hi  this  class  the  loss  on  the  specific  subject  is  always 
one  of  the  proportions. 

Examples  under  the  several  Forms  A.,  B.  and  C,  and 
their  subdivisions,  will  be  given,  with  the  maimer  of  appor- 
tioning the  contributive  liability  of  each,  under  the  Eule. 
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COMPOUND  POLICIES. 

CLASS   II. — PARTIAL  CONCUEBENCY, 
FORM  A,— Nob.  1  Ain>  2. 

EXAMPLE  1. 

3314.  Company  A.  covers  merchandise (5,000 


«f 


B.      "  "  and  fixtures 5,000 

Loss  on  merchandise (4,250 

"      fixtures 1,500 

FIRST  A  PPORTIONM ENT—  FixtUVeS. 

Company  B.  insures  fixtures,  6olu8,  and  pays  the  loss,  within 

its  policy— say |1,500 

Leaving  unexhausted  insurance (3,500 

SECOND  APPORTIONMENT— JfercA^m^iw. 

Companies  A.  and  B.  cover  property  to  the  amount  of (8,500 

(viz. : — A.  (5,000,  and  B.,  unexhausted,  (3,500),  on  which 
the  loss  was  (4,250,  or  50  per  cent,  of  the  insurance. 

CONTRIBUTION. 

Company  A.  covers  (5,000,  at  50  per  cent,  is (2,500  00 

B.      "         3,500,  **  1,750  00 


if 


* 


Total (4.250  00 

RECA  PITULATION. 

Company  B.  pays  on  fixtures (1,500 

'*      merchandise 1,750 

(3,250  00 

Company  A.  pays  on  merchandise 2,500  00 

Total  loss (5,750  00 

It  will  be  noticed  that  company  B.,  covering  a  specific  sub- 
ect,  becomes  specific  at  once  in  the  amoimts  of  the  loss. 
3070,  9137.) 

Form  A  2  of  this  class  comes  under  the  same  process^ 
txcept  in  having  two  specific  items  to  be  first  disposed  of. 


720  ADJUSTMENTS  OF  LOSS. 


STATEMENT   XT 


COMPOUND  POLICIES. 

CLASS  n. — ^PARTLLL  CONCURRENCY. 
FORM  A-No.  1. 

EXAMPLE  2. 

This  is  the  oft-cited  "Cromie  Case"  (reported  in  15  B. 
Monroe^  Kj.  R.,  438),  which  has  passed  into  a  standard  an- 
thoritj  for  policies  of  this  class. 

331$.  Company  B.insiired  Cromie's  paper-mill $5,000 

An  addition  to  the  building  was  sabseqnently  erected,  and 
other  insurance  effected  on  the  whole  in  Company  B 7,000 

Totol  insurance |12,000 

The  loss  was  apprai8ed--(?2d  building $8,877  63 

new     "    ' 1,122  37 


Totol  loss $9,500  00 

The  first  company  contended  for  the  American  contribu- 
tion clause  in  the  apportionment  of  the  loss ;  that  is,  the  totol 
insurance,  $12,000,  should  first  pay  the  loss  on  the  old  build- 
ing.    But  Marshall,  C.  J.,  held  : — 

3316.  "  That  the  compound  policy  covering  both  old  and  nete  should 
first  pay  its  specific  insurance  on  the  new  building  to  the  amount  of  the  lost 
— $1,122.37 — which  amount,  at  least ^  should  be  deducted  from  the  policy  be- 
fore ito  aggregate  amount  could  be  brought  into  the  calculation  by  which 
the  proportional  liability  of  each  was  to  be  ascertained." 

Under  the  claim  of  the  company.  A.,  covering  the  old 
miUy  the  apportionment  would  be  $12,000  to  pay  $8,377.63; 
that  is,  5-12  for  that  company,  and  7-12  for  the  other,  B., 
coYering  old  and  new;  this  gives  as  the 

coNmiBunojr. 

Companies.  OldHilL       New  Mm.        TotaL  Salraca. 

Company  A $8,490  67    $8,490  67  $1,509  83 

"        B 4,866  96   $1,122  87     6,009  88       99^67 


Totol $8,377  63  $1,122  37    $9,500  00  $2,500  00 

The  correct  apportionment  under  the  role  of  this  Clue 
would  be : — 


\ 
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APPORTIONSfENT. 

Companies.                        Old  Mill.        New  MUL  TotaL 

Company  A $5,000  00       $5,000  00 

B 6,877  63     $1,122  37  7,000  00 


« 


Inaurance $10,877  63   $1,122  37  $12,000  00 

LosB 8,377  63   1,122  37    9,500  00 


CONTRIBUTION. 

As  10,877.03  :  8.377.63  ::  5,000.00  =  3,851.76  for  Company  A. 

"     10,877.03  :  8,377.63  : :  5,877.63  =  4,525.87  "  "        B. 

RECAPITULATION. 

Companies.       OldMilL          KewMilL          TotaL  Salvage. 

Company  A. . .  $3,851  76        $3,851  76  $1,148  24 

B. . .     4,525  87     $1,122  37        5,648  24  1,351  76 


(« 


Total $8,377  63    $1,122  37     $9,500  00    $2,500  00 

It  is  evident  in  this  adjustment  that  any  other  apportion- 
ment wonld  result  in  injustice  to  the  general  insurance,  by 
compelling  contribution  where  it  was  not  due. 

In  Example  3  (3333),  the  same  result  ensues,  but  to  the 
injury  of  the  insured,  the  loss  being  total,  and  contribution 
consequently  inoperative. 
46 
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STATEME:srT  XYL 


COMPOUND   POLICIES,   CLASS   IC. — ^PARTIAL   CONCURRENCY. 

^  FORM  B— No.  1. 

BX  AMPLE  1. 

33 17.  Where  two  or  more  compound  policies  protect 
each  a  specific  item  or  items,  as — 

Companj  A.  on  hats,  caps,  boots,  shoes,  and  drygoodt  to  the  amount 
of  $1,000. 

Company  B.  on  hats,  caps,  boots,  shoes, /tfr#,  and  ikins  to  tbo  amount 
of  $1,000. 

Loss  on  hats,  caps,  boots,  and  shoes. ...  (1 ,300 

"       drygoods 800 

"       furs  and  skins 200 

Total  of  loss tl,700 

FIRST  APPOBTIONHENT. 

WiU  be  of  the  seyeral  t/pec^fic  items  covered  by  the  policies. 

Company  A.  covers  on  drygoods,  and  pays  loss $300 

B.         "         furs  and  skins,  and  pays  loss  200 


it 


Which  will  leave  unexhausted  insurance  of  each  companj, 
viz. :— A.  $700  and  B.  $800 ;  total  $1,500,  to  apply  to  the 
payment  of  the  joint  or  general  loss. 

SECOND  AFPOBTlOmCBIVT. 

Of  the  concurrent  insurance,  via. : — 

Companies  A.  and  B,  cover  jointly  to  the  amount  of  $1,500  on  prop- 
erty, the  loss  on  which  is  $1,200,  or  80  per  cent. 

COmrSIBUTTON. 

Company  A.  covers  $700,  at  80  per  cent,  and  pays  $560 
B.      "         800,        "  "  "  640 

Total  joint  payment $1,200 

RECAFirULATIOK.  • 

Company  A.  pays  specific,  $800.    General,  $560.    Total,  $860 
"         B.    "  "         200.  "         640.        "        840 

Total  payment $1,700 
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STATEMEI^rT  XYIL 


COMPOUND   POLICIES,    CLASS   II. — PARTIAL   CONCURRENCY. 

FORM  B— No,  1. 

EXAMPLE  2. 

3318.  In  a  printed   article,  bearing  date  October  14, 

1846,  Mr.  Finn,  author  of  the  **  Finn  Rule,"  supposes  the 

following  case,  and  proceeds  to  adjust  it  under  his  rule.     The 

example  is  simply  Form  A — No.  1,  complicated  by  double 

insarance  under  compound  policies.     The  article  is  quoted  in 

ftill,  viz. : — 

SapposiDg  the  parties  to  be  commission  merchants,  having  in  store 
merchandise  owned  by  A.,  B.,  and  C. ;  they  were  instructed  to  insure,  and 
did  insure,  as  follows :  On  wines,  sugar,  and  rice,  their  own,'  or  held  in 
truBt,  or  on  commission. 

In  the  City  Fire |10,000 

"      Bowery 10,000 

Total $20,000 

And  also  on  wines,  their  own,  or  held  in  trust,  or  on  commission 

In  the  Long  Island |10,000 

Jefferson  10,000 

Croton 10,000 


it 

« 


Total $80,000 

Total  insurance $50,000 

The  merchandise  in  store  at  the  time  of  the  loss  was  wines,  $50,000  ; 
Bngars,  $10,000 ;  rice,  $15,000  ;  total,  $75,000. 

The  loss  was — 

On  wines $50,000.    Owned  by  A. 

"  sugar 7,500.  '*         B. 

"  rice 2,500.  "         C. 

Total  loss $60,000 

"  Hero  we  have  a  case  calling  for  some  principle  of  equitable  adjuntroent 
afTecting  the  interests  of  several  parties,  each  in  turn  striving  to  have  the 
largest  possible  sum  applied  to  their  (his)  particular  loss.  Equity,  which 
is,  or  rather  ought  to  he  the  foundation  of  all  law,  must  hold  the  scales. 
Sball  either  of  these  gentlemen.  A.,  B.,  or  C,  be  entitled  to  have  their  (his) 
money  to  the  exclusion  of  the  others?  Is  there  a  single  individual  Ay  I 
heard  from  any  quarter  ?    No !  is  the  universal  answer  to  this  question." 
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8TATB1CENT  XVII. — COSTIKUED. 

3210.  "  Bj  what  rule,  then,  shall  the  rights  of  the  claimants  be 
adjusted?  The  claoses  in  the  policies  of  insurance  (contribution  claase, 
21 1 0),  fix  the  liability  of  the  insurers  beyond  all  question,  and  thelegil 
and  e<iuitable  division  of  the  money  (paid  by  them)  amon/?  the  owoen 
of  the  property  insured,  adds  the  strongest  possible  proof  of  its  juitnm. 
without  calling  in  question  the  specific  terms  of  the  policies.  Can  it  be 
maintained  <?;i  any  principle,  thaX  the  City  Fire  and  the  Bowery  hare  not 
innured  anything  on  wines?  or  can  it  be  pretended  that  the  City  Fire  and 
the  Bowery  must  first  pay  B.  and  C.  in  full  for  their  loss  on  rice  and  sog&r, 
leaving  the  balance  of  their  policies  to  apply  on  wines  ?  This  woald  be 
not  oiSy  to  violate  the  express  conditions  of  the  policies,  but  to  outnge 
every  principle  of  equity  as  regards  the  rights  of  A.  for  indemnity." 

*'  Wine  claims  to  have  an  interest  in  the  general  insurance,  in  propor- 
tion as  the  whole  loss,  $60,(XX),  bears  to  the  whole  general  insurance,  fSO.OOO. 
In  eff'Ct,  that  five-sicths  of  $StOflO0  insurance  (pro  rata  of  total  insurance, 
$50,000,  and  total  loss,  $60,000)  is  applicable  to  his  loss ;  that  said  polidei 
covered  wine  as  well  as  rice  and  sugar,  and  that  as  the  precise  amoont 
intended  to  be  insured  on  each  description  of  property  had  not  been  6xed 
or  specified  in  the  policy,  the  immutable  principles  of  justice  must  locord 
him  the  proportion  of  insurance  that  he  claims." 

"  The  amount  insured  by  the  general  policy  on  wines  being  thus  ocer- 

tained  to  be  five-sixths  of  its  whole  amount,  or $16,666  67 

The  amount  insured  by  the  Long  Island,  JefiTerson,  and  Croton. .  S0,000  00 

We  find  loss  of  $50,000  has  insurance  only $46,C66  67 

33S0.  Mr.  Finn  carries  his  figures  no  farther ;  bat  thej 
are  easily  continued,  as  follows,  viz. : — 

As  the  loss  is  total,  the  amount  of  insurance,  as  found  by  bim,  must 
bo  the  amount  of  contribution  to  be  made  by  the  general  policies  of  the  City 
Fire  and  Bowery  upon  wines — say 16,666  67 

This  will  leave  for  B.  and  C.  on  sugar  and  rice 8,833  33 

Making  total  insurance $20,000  00 

This  amount,  remaining  from  the  general  policies,  $3,333.- 
33,  apportioned  to  the  City  Fire  and  Bowery,  upon  the  prin- 
ciple of  the  previous  apportionment,  would  give  the  itisurance 
by  each  company  as  follows  : — 

Loss  of  $10,000,  covered  by  ineurance  $3,833.33,  gives  pro  raU38^P«f 
cent,  as  the  amount  of  each  company's  insurance,  and  the  loss  being  toul, 
the  amount  of  insuranu  is  the  amount  of  contribution. 

Then,  $7,500  loss  on  sugars,  at  33^  per  cent.,  gives  Insurance  $2,50P  W 
2,500       "      rice  "  "  "  "  838  83 

Total  loss  $10,000  Total  insurance. . .  .$8,833  88 

The  Bowery  will  pay  on  sugarp $1,250  00 

rice 416  67 

The  City  Fire     "  sugars 1,250  00 

rice 416  66         _.  „ 

$8,833  38 

The  final  result  would  be  as  follows : — 
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Statement  XVII.— Continued. 

Companiefl.                    Wines.            Sugars.          Rice.  Totals. 

Long  Island,  specific $10,000  00      |10,000 

Jefferson             "       10,000  00      10,000 

Croton                "       10,000  00      10,000 

City  Fire,       general 8,383  38     $1,250    $416  67  10.000 

Bowery             "        8,838  84      1,250      416  66  10,000 


$46,666  67  $2,500  $883  83  $50,000 
These  figures  suggest  several  points  for  criticism^  viz. : — 
L  gets  83i  per  cent,  of  the  general  policies,  while  B.  and 
).y  with  equal  claims,  get  only  16§  per  cent,  jointly — 
Vliere  is  that  equity  which  *^  should  have  held  the  scales/' 
3  that  neither  ^^  A.,  B.,  nor  C.  should  have  their  (his)  money 
)  the  exclusion  of  the  othfers  t "  Equity  must  have  been 
lindfolded;  so  that  it  did  not  discern  "  each  in  turn  striving  to 
ave  the  largest  possible  sum  applied  to  their  (his)  particular 
>ss ;  ^  for  A.  proved  too  smart  for  both  B.  and  C,  and  secured 
ist  ten  thnes  as  much  as  either  of  them,  when  he  was  entitled 
)  a  pro  rata  share  only  of  the  compound  policies,  after  they 
ad  first  paid  the  specific  hsSy  $10,000,  on  rice  and  sugars  under 
ieir  sole  protectionj  which,  in  this  case,  being  a  total  loss  on 
Q  of  the  items,  would  absorb  all  of  the  remainder^  $10,000. 
This  would  give  the  following  as  the 

FINAL  CONTRIBUTION. 

Companies.                            A.  Wines.  B.  Sneri^rs.       C.  Rice.  Totals. 

ong  Island,  specific $10,000        J%        $10,OuO 

jfferson  "         10,000        10.000 

roton  *'        10,000        t 10,000 

ity  Fire,      general 5,000  $8,700        $1,250          10,000 

owery             ''        5,000  8,750          1,250          10,000 

Totals $40,000         $7,500        $2,500        $50,000 

3S31.  The  error  of  Mr.  Finn  was  in  holding  the  contri- 
ution  clause  operative  in  a  case  of  total  loss,  and  compelling 
ontribution  from  the  general  insurance  before  the  specific 
ability  of  those  policies  had  been  adjusted,  as  is  required  by 
le  rule  of  compound  policies.  Class  II.  (9913)  to  the  in- 
iry,  in  this  instance,  of  the  insured. 

This  adjustment  illustrates  the  manner  in  which  the  com- 
lission  merchant  would  settle  for  the  loss  with  his  consignors, 
y  drafts  upon  the  several  companies  for  their  respective 
mounts  in  favor  of  each  owner. 
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STATEMENT   XYIIL 


COMPOUND  POUCIES,    CLASS  U. — PABTIAL  CONCUBREKCT. 

FORM  B.— No.  1. 

KXAMPLB  3. 

3233.  Companj  A.  coTera  merchandise  "  their  own,  or  held 
in  tmBt,  or  on  commission,  for  accoont  of  whom  it  maj  concern.   $5,000 

Companj  B.  covers  in  the  same  manner,  with  the  addition  of 
"  merchandise  held  in  storage '' 4,000 

Total  in sor^ce $9,000 

Loss  on  merchandiae,  "  their  own.  etc." 7,470  75 

onstorage" 1,687  00 


«  i<  •( 


Total  loss 9,157  75 

3S33.  This  being  a  case  of  total  loss^  in  excess  of  the 
insurance,  contribution  becomes  inoperative  and  each  policy 
pays  its  full  amount.  But  company  A.  contended  for  the 
Albany  Rule  of  apportionments^  compelling  the  whole  in- 
surance of  B.  to  apply — first,  upon  "  merchandise  their  own, 
etc.,"  by  which  it  would  have  realized  a  salvage  of  $849.58 
on  a  total  loss,  and  at  the  expense  of  the  insured,  leaving  to 
company  B.  but  ^79.67  to  pay  its  specific  item,  goods  on 
storage,  on  which  the  loss  was  $1,687,  and  the  Court  of  Com- 
mon Pleas  of  St.  Louis  decided  this  to  be  correct  I  But,  upon 
appeal,  the  Supreme  Court  of  the  state  reversed  the  decision, 
and  ruled  that  company  B.  should  first  pay  the  loss  upon 
^^  goods  on  storage,"  and  its  balance,  with  company  A.  on 
merchandise,  etc. ;  thus  reiterating  the  decision  in  the  Cromie 
case.     (991S.) 

This  is  the  well-known  case  of  Angelrodt  &  Bartfa,  quoted 
by  Judge  Graham,  and  familiar  to  underwriters  as  the  "  Mis- 
souri Case." 

In  Example  2  (S31tS)  the  principle  of  salvage  involved 
is  the  same  as  in  this  instance,  except  the  injury  done  is  to  the 
company  instead  of  the  insured. 
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STATEMENT   XIX 


COMPOUND   POLICIES,    CLASS   II. — ^PARTIAL   CONCURRENCY. 

FORM  B.— No.  2. 

EXAMPLE  1. 

SKKJ4.  This  example  is  simply  Form  B — No.   1   com- 
plicated by  double  specific  insurance;  as  follows : — 

Companj  A.  covers  on  pork $5,000 

B.        •'  pork  and  flour 6,000 

*'       C.        **         porkandgrain 6,000 

"       D.        **  pork,  flour,  and  grain ....  6,000 

Total  insurance $20,000 

The  loss  is  on  pork,  $10,000  ;  flour,  $8,000 ;  grain,  $5,000  ; 

Total,  $18,000. 

From  this  statement  we  get  the  following 

TABLE  OF  MAXllCUM  LIABILITIS8. 

Companies.             Pork.  Floor.          Grain. 

Company  A $5,000        

B 6,000        $5,000        

C 5,000        $5,000 

D 5,000  6,000          6,000 


ti 
it 


Insurance $20,000      $10,000      $10,000 

To  pay  loss 10,000  8,000  6,000 

3S3tS.  From  this  table  it  is  apparent  that  companies  B.; 
C.y  and  D.  have  compound  policies  with  specific  items,  each 
covered  by  double  insurance,  viz.  : — flour  and  grain,  which 
must  be  first  paid  before  contribution  can  be  made  with  com- 
pany A.  on  pork.  Hence,  the  policy  D.  will  pro-rate  with 
those  of  B.  and  C.  on  their  respective  items  after  appor- 
tionment in  the  ratios  of  the  several  losses  upon  their  respect- 
ive specific  subjects,  which  will  give  the  following 
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STATEifEirr  XEX.— Ck)NTnnjBD. 

APPOBTIOmCBNT  OF  THE  IN8UBANCB. 

Companiea.                    Pork.  Flour.        Grain.  Totali. 

A $5,000           $5,000 

B 3,500  $1,600          ....  6.000 

C 2,500  ....        $2,500  6.000 

D 1,000  1,500         2,600  6.000 

Insurance '.....$12,000       $8,000       $5,000      $20,000 

To  pay  loss 10,000         3,000         6,000        18,000 

From  this  apportionment  we  get  the  following : — 

FINAL  CONTRIBUTION. 

Compaaiea.  Pork.  Flour.        Grain.  Totals.  Salvage. 

A $4.166  67        $4.166  67  $838  83 

B 2,916  67  $1,600         ....  4,416  67  583  83 

C 2,083  83  ....       $2,500  4,583  83  416  67 

D 833  38  1,500       2,600  4,833  88  166  67 

'  Totals. . . .    $10,000  00     $3,000     $5,000   $18,000  00    $2,000  00 

BXAMPLB  2. 

3S30.  Had  the  loss  under  these  policies  been  respect- 
ively on  pork  $7,000,  on  flour  $4,000,  and  on  grain  $7,000, 
the  Adjustment  would  be  as  follows  : — 

The  table  of  maximum  liabilities  would  be  the  same  as  in 
Example  1,  except  in  the  matter  of  losses,  from  which  it  is 
evident  that  company  D.  wiU  be  more  than  exhausted  in  the 
payment  of  the  specific  items  under  its  protection.  Hence,  in 
the  estimate,  its  liability  will  be  confined  to  those  items,  where 
it  will  be  in  the  ratio  of  four  on  flour  to  seven  on  grain,  those 
being  the  proportions  of  the  loss  on  those  items — the  co-in- 
surers B.  and  C.  making  up  the  deficiency.  This  will  give 
the  following : — 

APPOBTIONMENT  OF  INSURANCE. 

Companies.              Poric  Flour.                 Grain.  Totals. 

A $5,000  00             $5,000 

B 2,818  18  $2,18182  5,000 

C 1,18182            8,818  18  5.000 

D 1,818  18  3,18182  5,000 

Insurance .       $9,000  00         $4,000  00         $7,000  00        $20,000 
Pay  loss...         7,000  00  4,000  00  7,000  00         18,000 
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Statement  XIX.— -Continued. 
From  this  apportionment  we  find  the  following  : — 

FINAL  CONTRIBUTION. 

Companies.            Pork.  Flonr.                Gndn.            Totals.  Salvage. 

A $3,888  88 $3^88  88  $1,11112 

B 2,19194     $2,18182         4,373  75  626  25 

C 919  19        $3,818  18  4,737  87  262  63 

D 1,818  18        8,18182  5,000  00         

Totals $7,000  00     $4,000  00     $7,000  00    $18,000  00     $2,000  00 

As  company  -D.  cannot  contribute  its  pro  rata  on  either 
flour  or  grain;  it  has  no  salvage. 

EXAMPLE  3. 

S337.  Had  the  losses  been  as  follows,  viz. : — 
On  pork  $3,000,  on  flour  $3,000,  and  on  grain  $10,000, 
the  adjustment  would  proceed  as  in  Example  2,  except  that 
policy  D.  would  be  exhausted  on  grain  alone,  and  present  the 
following  apportionment,  and  pay  accordingly— company  A. 
being  the  only  one  to  make  a  salvage,  the  other  losses  being 
total  as  to  the  insurance : — 

APPORTIONMENT  OF  INSURANCE. 

Companies.             Pork.  Flour.  Grain.  Totals. 

A $5,000  ....                $5;000 

B $5,000  ....  6,000 

C 6,000  6,000 

D ....  $5,000  5,000 

Insurance...      $5,000  $5,000  $10,000         $20,000 

Pay  lose. . . .        8,000  5,000  10,000  18.000 
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STATEMEIS^T    XX. 


COMPOUND   POLICIES,   CLASS  II. — PABTUL   CONCUKRENCT. 

FORM  B.— No.  3. 

EXAMFLE  1. 

JKK88,  This  is  Form  B. — No.  2,  still  fiirther  complicated 
bj  double  compound  hisurancey  which  will  entail  the  necessitj 
of  two  apportionments — ^the  second  under  the  rule  of  compound 
policies,  Class  L,  viz. : — 

Company  A.  covers  floar  and  lard $5,000 

B.  "       flour  and  grain 5^000 

C.  "      |>orA;  and  grain 6,000 


Total  insnrance $15,000 

Loss,  as  follows,  viz. : — 

Onflour $3,500         On  grain $5,000 

"    pork 2,000           "    lard 3,000 

ToUUoss $13,500 

FIRST  AFFOBTIONHEirr  OF  IN8URAKCB. 

Policy  A.  covers  2nn7,  with  no  co-insarer,on  which  the  loss  was  $3,000, 
and  pays  that  amount,  leaving  unexhausted  irmirance  $2,000,  to  apply  on 
flour  with  the  co-insurer  B. 

Policy  C.  covers  pork  with  no  co-insurer,  on  which  the  loss  is  $2.000 ; 
and  pays  that  amount,  leaving  unexhausted  insurance  $2,000,  to  apply  on 
grain  with  the  co-insurer  B. 

3239.  The  specific  insurances  of  the  general  policies  A. 
and  C,  on  lard  and  pork,  respectively,  having  being  paid, 
leaves  the  insurance  upon  ^aiu  andyfoeir,  as  follows : — 

Company  A.  covers  flour $2,000     Loss ]|3,500 

C.      "       grain 3,000        "    5,000 

B.      "       flour  and  grain..     6,000        "    8,500 


« 


In  this  form  the  statement  falls  under  the  rule  of  Class  L, 
the  concurrency  being  gefieraly  and  the  apportionment  is  made 
accordingly.     (9 1 96,) 
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Statement  XX.— Continued. 

B.,  being  the  general  policy,  will  cover  flour  and  grain  in 
the  proportions  of  the  loss,  viz. :  as  3,500  is  to  5,000,  or  as 
7  is  to  10;  that  is.  7-17th8  of  5,000,  or  $2,058.82  on  flour, 
and  10-17ths  of  5,000,  or  $2941.18  on  grain. 

This  gives  the  following  as  the 

second  apfoktionment  of  the  inbubancb. 

Companies.                        Flonr.  Grain.  Totala. 

A $2,000  00         $2,000 

B 2,058  82  $2,94118  6,000 

C 8,000  00  3,000 


Insurance $4,058  82  $5,941  18         $10,000 

To  pay  loss 8,500  CO  5,000  00  8,500 

From  this  apportionment  we  get  the  following : — 

FINAL  contribution. 

Coempanie.   Lard.             Pork.  Floor.  Grain.  Totals.  Balyage. 

A $3,000        ....  $1,724  64         4,724  64  276  86 

B 1,775  86  2,475  08  4,250  44  749  66 

C $2,000        2,524  92  4,524  92  475  08 


Totals..  $3,000     $2,000     $3,500  00      $5,000  00    $13,500  00  $1,500  00 

By  varying  the  several  amounts  of  loss  in  this  example, 
as  in  Statement  xix.  (Examples  2  and  3),  a  number  of  inter- 
esting problems  can  be  made  up,  all  of  which  will  be  found 
subject  to  this  rule. 
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COMPOUND   POLICIES. — CLASS  n. — ^PAKTIAL  COXCORREKCY. 

FORM  B.— No.  4. 

3330.  The  following  synopsis  of  an  adjustment  of  com- 
pound and  specific  policies  of  this  class  presents  several  peca- 
liarities  that  maj  warrant  its  insertion  somewluU  at  length. 

The  policies  were  as  follows,  viz. : — 

Companj  A.  (locml),  on  lK>oks,  stationerj,  lancj  goods,  and 

other  articles  osnallj  kept  in  sach  stock $10,000 

(Xo  naUee  of  other  tnmranee.) 
"        B.  (local),  on  books,  sUtionerj,  paper,  and  pic- 
tures        5,000 

And  on  fixtores 500 

(Other  inauranee  noted.) 

C.  (English  agency),  on  books  and  stationery.. .       5,000 
(Other  inaurance  noted.) 

D.  (New  York  agency),  on  school-books 5,000 

(No  notice  of  other  ineuranee.) 

The  destruction  of  the  property  was  total;  but  the 
amount  of  loss  under  the  policies  was  agreed  upon  at  $16,000 
— *'  in  a  lumpy^  showing  heavy  over-insurance. 

The  officers  of  the  local  companies  and  agents  of  tLe 
others  agreed  upon  a  division  of  the  loss,  pro  rata — 825,000 
to  pay  $16,000.  Company  A.,  generously  waiving  the  for- 
feiture for  want  of  notice  of  other  insurance,  paid  pro  rata 
with  the  others,  company  B.  paying  $500  on  fixtures. 

A  few  days  subsequently,  the  adjuster  of  company  D.  ar- 
rived upon  the  ground,  and  of  course  objected  to  this  appor- 
tionment, as  to  his  company,  and  claimed  that  if  his  company 
was  liable  at  all,  it  was  for  its  pro  rata  share  only  of  the 
school-books — value  ascertained  to  be  $8,000 — ^and  that  as 
all  of  the  other  policies  covered  "  books,'*  and  as  "  books " 
included  "school-books,"  they  were  all  liable  to  contribute 
with  his  Company  D,,  on  these  school-books — ^which  would 
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be  $25,000  to  pay  $8,000,  or  just  half  of  the  prior  apportion- 
ment.    (The  Albany  Rule.) 

But  the  officers  of  the  local  companies  holding  that  as  D. 
was  a  specific  policy,  it  was  liable  as  such  for  its  full  amount 
on  school-books,  and  ought  to  be  satisfied  with  being  let  off 
with  $3,200,  as  first  assessed,  instead  of  $5,000,  as  it  was 
held  liable  to  pay,  and  refused  to  re-open  the  adjustment. 

Company  D.'s  adjuster  finally  compromised  with  the 
claimant,  waiving  the  forfeiture,  and  paying  some  $1,735. 

3S31,  Now,  the  first  proposition  is,  imder  this  lumping 
arrangement — recognizing  the  school-book  loss  as  $8,000 — 
what  should  each  company  have  paid  f 

333S.  By  ascertaining  the  loss  upon  each  item  of  the 
insurance,  the  problem  becomes  much  more  interesting,  and 
elucidates  one  of  the  vexed  questions  of  the  apportionment  of 
compound  and  specific  policies  upon  the  same  loss,  which 
leads  to  a 

SECOND   PROPOSITION. 

What  would  be  the  apportionment  of  the  insurance  and 
the  contribution  (payment)  to  the  loss,  by  each  company  (the 
want  of  notice  being  waived),  and  the  loss  being  as  follows : — 

On  school-books $8,000 

On  other  books 2,000 

On  stationery 8,500 

On  pictures  and  other  articles 500 

On  fancy  goods 2,000 

Total $16,000 

On  fixtures 750 

THIRD   PROPOSITION. 

3333.  This  case  presents  still  another  interesting  prob- 
lem, and  one  that  would  have  arisen  nine  times  out  of  ten, 
under  similar  circumstances;  and  that  is,  under. the  supposi- 
tion tliat  companies  A.  and  D.  had  insisted  upon  the  forfeiture, 
for  want  of  notice  of  other  insurance,  until  after  B.  and  C. 
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had  paid,  under  their  policies,  what  would  have  been  left  for 
A.  and  D.  to  pay,  had  they  then  decided  to  make  good  the 
deficit,  and  what  would  have  been  the  relative  proportions  of 
their  liabilities  f 

The  solutions  of  the  several  problems,  under  the  general 
principles  of  ratable  proportion  upon  concurrent  liahUUy^  will 
be  as  follows : — 

FIRST  PROPOSmON. 
EXASfPLE  1. 

3334.  Under  the  "  lumping "  arrangement,  making  the 
loss  $16,000,  exclusive  of  fixtures,  which  were  specifically 
insured,  and  holding  loss  on  "  school-books  '^  at  $8,000,  the 
adjustment  should  have  been  $20,000  insurance  to  pay  the 
loss  on  the  miscellaneous  articles,  including  books  otJicr  than 
school-booksj  say  $8,000. 

The  apportionment  would  be : — 

A.,  $10,000,  at  40  per  cent $4,000 

B.,     5,000,         "  2,000 

C,      5,000,         "  2.000 

$20,000  pays $8,000 

This  would  leave  for  contribution  on  "  school-books,'^ 
as  follows : — 

A.,  balance,  say $6,000 

B..        "  8,000 

C,        "  3.000 

D.,  original  sum 5,000 

Total $17,000 

To  pay  loss  of  $8,000,  which  gives  the 

CONTBIBUTION : 

A.,  $6,000,  pays  6-17 $2^28  63 

B.,    8,000,     "      8-17 1,411  76 

C,    8,000,  •  "      8-17 1,41177       : 

D.,   5,000,     "     6-17 2,862  94 

$17,000  $8,000  00 
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FINAL  CONTRIBUTION. 


p-__,_i--  School-  Miscella- 

A t3,823  63  $4,000  00 

B 1,41176  2,000  00 

C 1,41177  2,000  00 

D 2,352  94        


Ftxtnres. 

ToUli. 

•  •  •  • 

$6,828  58 

1500 

3,911  76 

•  •  •  • 

3,411  77 

•  •  •  • 

2,352  94 

Totals $8,000  00      $8,000  00        $500       $16,500  00 

By  this  proposition  it  is  apparent  that  A.  makes  a  salvage 
out  of  both  B.  and  C.  by  compelling  contribution  upon  the 
specific  item  "  fancy  goods,"  which  neither  of  those  policies 
covered;  and  T^th  B.  by  compelling  C.  to  pro-rate  with  them 
on  " pictures,"  which  it  did  not  cover;  thus  illustrating  the 
operation  of  the  Albany  Rule  exactly,  in  compelling  contribu- 
tion from  non-concurrent  policies. 

SECOND  PROPOSITION. 
EXAMPLE  2. 

9935,  The  exemplification  of  the  apportionment  under 
this  proposition  will  be  made  in  tabulated  form,  viz. : — 

Table  1,  representing  the  maximum  limit  of  liability  of 
each  policy  upon  any  one  item,  to  be  subsequently  modified 
and  controlled  by  the  relative  concurrency  of  such  items  one 
with  another,  as  upon  such  concurrency  will  depend  the 
proper  apportionment.     ( 1  OS  1  •) 

1. — Table  of  Maximum  LiABiLrriBS. 

^^  Fchool-  other  Station-       lictnres,         Fancy       «»♦«— 

*^-  books.         Books.  ery.  etc.  Goods.      *»*»'«•• 

A $10,000      $10,000      $10,000      $10,000      $10,000      .... 

B 5,000         6,000  6,000  6,000       $500 

C 5,000         5,000         5,000       


D 5,000 


Totals..    $25,000      $20,000      $20,000      $15,000      $10,000     $500 


Loss....     $8,000       $2,000       $3,500  $500       $2,000     $750 

3336.  From  this  table  it  is  evident  that  the  concurrency 
of  the  several  policies  is  partial  only,  which  brings  the  ap- 
portionment under  the  rule  of  compound  policies  of  Class  II.| 


If  ti 

4i  €4 

it 

it  II 
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where  the  specific  items  of  the  general  insurance  are  first  to 

be  paid  before  contribution  can  be  claimed  bj  the  specific 
insurance,  and  then  only  in  the  remainders.     (3213a.) 

The  apportionment  will  thus  present  some  striking  peculi- 
arities, which  serve  to  illustrate  the  rule  of  compound  policies 
of  this  class.     We  note  as  follows : — 

That  Companj  A.,  as  to  Ck>mpan7  B.,  has  one  specific  sabject. 

C.    "    two       "       subject*. 
D.,    "   four      " 
C,    "    am 
D.,    "    three     " 

All  of  which  must  be  first  paidy  in  the  order  named,  by  the 
respective  companies  before  contribution  can  be  claimed  by 
the  others.  Thus,  A.  must  first  pay  loss  on  "  fancy  goods,'' 
$2,000.  Then  A.  in  its  balance  ($8,000),  with  B.  ($5,000), 
as  CO  insurer,  must  pay  for  "pictures,  etc."  Then  A.  and  B., 
in  their  respective  balances,  must  pro-rate  as  co-insurers  with 
C.  on  its  two  items,  "stationery"  and  "other  books;"  and 
A.,  B.,  and  C.  will  pro-rate  with  D.,  as  co-insurers  on 
"school-books,"  in  their  respective  balances. 

APPORTIONMENT. 

3337.  This  order  of  arrangement  gives  the  following  as 
the  apportionments  of  the  several  insurances,  viz. : — 

FIB8T  AFFOBTIONMSKT. 

Company  A.  covers  fancy  goods,  aolus $2,000 

Leaving  $8,000  anexhaasted  insarance. 

BBCOKD  APPORTIOmfEin'. 

Companj  A.  covers  pictures,  etc |8,000 

B.      "  "  "  5,000 


Total $18,000 

On  which  the  loss  is  $500. 

Company  A.'s  proportion  is  8-18,  or (807  09 

Leaving  nnexhausted  insarance,  |7,692.81. 
Company  B.'s  proportion  is  5-18,  or 192  81 

Leaving  unexhausted  insurance,  $4,807.09. 
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THIRD  APPOBTIONMENT. 

Company  A.  covers  other  books  and  statumery $7,692  31 

B.  "         "        "  "        4,807  69 

C.  "         "        "  "        5.000  00 


Total $17,500  00 

Upon  which  the  loss  is,  respectively^  $2,000  on  other  books 
and  $3,500  on  stationery — total,  $5,500;  giving  the  propor- 
tions of  the  several  policies  as  4-11  on  other  books  and  7-11 
on  stationery^  with  the  following  results,  viz. : — 

Companies.  Other  Books. 

A $879  12 

B 549  45 

C 571  43 


stationery. 

Unezbansted. 

$1,538  46 

$5,274  73 

961  54 

3.293  74 

1,000  00 

3,428  67 

Totals $3,000  00  $3,500  00  $1  l.Olg  04 

These  results  give  the  basis  for  the 

FOURTH  APPORTIONMBNT. 

Company  A.  covers  school-books $5,274  73 

B.  "  "  3,293  74 

C.  "  "  3,428  57 

D.  "  "  5.0C0  00 


Total  insurance $16,997  04 

On  which  the  loss  is 8,000  00 

383 8,  From  these  figures  the  contributive  liability — 
that  is,  insurance — upon  each  item  by  each  policy  is  as  fol- 
lows, viz.: — 

Table  of  Minimum  Lubilitibs,  ob  Insubancb. 

^o».           '^^^i:  b'o^.  ''V;^."        ^^tnre.         J-^J.       Fixtures. 

A $5,274  73    $7,692  31     $7,692  31     $8,000  00  $10,000  00   

B 3,29374       4,807  69      4.807  69      5,000  00   $500  00 

C 3,42857       5,00000       5,000  00   

D 5,00000   


Totals $16,997  04  $17,500  00  $17,500  00  $13,000  00  $10,000  00  $500  00 


lioss $8,000  00  $2,000  00  $3,500  00   $500  00  $2,000  00  $750  00 

47 


788  ADJUSTMENTS  OF  LOSS. 

8TATEMEKT  XXI. — COHTIHUKD. 

In  this  table  the  insurance  bj  companies  A.,  B.,  and  C. 
upon  the  two  items  ^^ other  books''  and  ^^ stationery ''  are 
made  pro  rata  ;  the  liability  being  joint  or  concurrent.  The 
apportionment  falls  under  the  rule  of  Class  I.,  and  the  con- 
tributive  liability  can  be  found  either  from  their  gross  amountfi, 
as  in  this  example^  or  from  the  pro  rata  proportions  (viz.:  as 
2,000  on  *' other  books"  is  to  3,500  on  "stationery")  of  each 
policy,  the  result  will  be  the  same  as  under  the  .third  appor- 
tionment above,  where  the  ratio  is  found  by  the  loss  directly. 

CONTRIBUTION. 

3339.  As  the  first ^  second  and  third  apportionments  rep- 
resent the  contributive  liabilities  of  the  several  policies  un- 
der the  rule,  these  amounts  are  therein  determined.  Bat  tbe 
fourth  apportionment  represents  the  insurance  ofily  upon 
school-bookSy  and  not  the  amounts  to  be  paid  by  the  respective 
companies.  These  amounts  will  be  found  by  the  Rule  of  Pro- 
portion (Vin.,  3153),  as  follows: — 


For  Companj  A.— as  (16,997  04  :  $8,000 ::  |5,274  73,  gives  $2,483  63 
B.— "  16.997  04:  8,000::  8;898  74,  "  1,550  24 
C— •»  16,997  04:  8,000::  8.428  57,  "  1,613  70 
D.-"    16,997  04:    8,000::  6,000  00,     "       2,853  43 


tl  n 

it 


Total $16,997  04  $8,000  00 

As  the  fixtures  were  insured  specifically  under  policy  B. 
for  $500,  and  the  loss  being  $750,  it  is  paid  by  that  company 
in  full,  as  a  total  loss. 

This  gives  the  fpllowing  table,  representing  the 

FINAL  CONTRIBUTION. 

r,^        School-       Other       HUticn-    pip.----    Fancy    Fix-       ipnt-i-         Sihige- 
^^'       book*.       Books.  ery.       «ctnre«.  q^,^^  ^^^      ToUla.        w^ 

A $2482  63  $879  12  $1588  46  $307  69  $2000  ....  $7207  90  $S793 10 

B 1550  24      549  45      96154    192  81 $500  8758  54    l746i« 

C 161370      57148    100000 818518    18^^ 

D 285343    235348     264657 


Total8.$8000  00  $2000  00  $3500  00  $500  00  $2000  $500  $16,500  00  $900000 
Lo8i    .$8000  00  $2000  00  $8500  00  $500  00  $2000  $750  $16,750  00 
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This  example  has  been  treated  thus  in  extensOj  because  it 
embraces  the  chief  peculiarities  to  be  met  with  in  ordinary 
compound  policies,  where  the  concurrency  is  partial  only. 
At  the  same  time  it  illustrates  the  liability  of  such  general 
insurance  to  be  in  the  exact  ratio  of  the  loss  upon  the  several 
items. 

9940,  Although  having  no  connection  with  the  rule  of 
compound  policies  of  this  class,  yet,  as  completing  the  sub- 
ject, we  proceed  to  the 

THIRD  PROPOSITION. 
EXAMPLE  8. 

Now,  should  A.  and  D.  become  magnanimous,  and  consent 
to  make  this  deficiency  of  $6,000  good  in  their  relative  pro- 
portions under  their  policies,  the  primary  step  would  be  to  so 
apportion  the  amount  already  paid  by  B.  and  C.  as  to  make 
the  contributive  liability  of  A.  and  D.  cover  to  the  full  ex- 
tent, just  as  if  no  prior  payment  had  been  made. 

In  this  direction  we  find  that  the  payments  of  B.  and  C. 
must  apply  as  follows,  viz.: — 

On  Btationory $8,500 

On  pictares 500 

On  other  books 2,000 

On  school-books 4,000 

B.,  being  sole  insurer  on  "  pictures,^'  in  the  first  payment 
must  pay  total,  and  the  remainder  of  the  losses  are  shared 
jointly.  This  will  leave  A.  to  cover  "  fancy  goods,"  $2,000, 
and  pro-rate  with  his  balance,  $3,000,  with  D.'s  $5,000  on 
school-books,  say  $13,000,  to  pay  balance  of  loss,  $4,000. 
This  will  give  the  following  result : — 

A.  pays  fancy  goods $2,000  00 

A.  pays  8-13  of  balance  of  school-books  ($4,000) 2,461  54 

D.  pays  5 13         "  "  "  ($4,000) 1.638  46 

Total  payment $6,000  00 
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COMPOUND  POLICY— CLASS   U. 

PARTIAL   CONCURRENCY. 

Form  G—No.  1. 

EXAMPLE  1. 

M41.   Company  A.  covers  Jones  &  Brown  on  stock.  $5,000 

B.      *'     Jones'  interest  in  stock,      2,500 


4% 


Total  insurance $7,500 

Interest  of  the  partners  supposed  to  be  equal. 

Loss  on  stock,  $6,000. 

FIRST  APPORTIONMENT — Brown*s  InUrest. 

As  the  general  policy  A.  covers  the  interest  of  Jones  concurrently  with 
policy  B.,  the  specific  item  under  the  compound  insurance  A. — and  to  be 
first  paid— is  the  interest  of  Brown,  which  is  one-half  of  tho  loss,  $3,000. 
and  entitles  him  to  one-half  of  the  joint  insurance,  $2,500,  representing  his 
share  of  the  poliey — iiot  of  tlie  lota — thus  leaving  him  a  loser  of  $500,  in  con- 
sequence of  short  insurance. 

Brown's  interest  in  the  insurance  then  will  bo  $2,500,  which,  when  piud. 
will  leave  of  A.*s  policy  an  equal  sum  as  Jones*  share,  to  contribute  witli 
the  specific  policy  of  B.  upon  the  interest  of  Jones  in  the  stock,  which,  like 
Brown'i»,lis  one-half  of  the  loss,  or  $3,000 ;  but,  unlike  Brown,  Jones  has  speci- 
fic insurance  more  than  enough  to  pay  all  of  his  loss,  and  leave  a  salvaji^^ 
to  his  companies. 

The  insurance  by  policy  A.  will  be :  Brown's  interests  $d,500 :  Jones' 
interest,  $2,500. 

SECOND  APPORTIONMENT— J<?71€«'  InUrot. 

The  unexhausted  one-half  of  policy  A.,  $2,500,  and  the  specific  policy  B.. 
$2,500,  cover  Jones'  interest  in  the  loss,  or  $3,000,  and  each  pay  one-half,  or 
50  per  cent.,  of  the  respective  insurances,  that  is  $1,500  each. 

This  will  give  the  insurance  by  the  respective  companies  as  follows  :— 

THIRD  APPORTIONMENT. 

Jones*  and  BrowrCs  Interetts. 

Company.  Jones.        Brovm.        TotalA. 

A : $2,500     $2,500      $5,000 

B 2,500       2,500 

Insurance $5,000     $2,500      $7,500 

Topayloss 3,000       8,000        6,000 
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From  this  we  get  the  following  table  of 

FINAL  CONTBIBUnON. 

Company.                  Jones.        Brown.  Totalf.  Stlvage. 

A $1,500      $2,500  $4,000  $1,000 

B 1.600       1,500  1,000 

Totals $3,000      $2,500     $5,500     $2,000 

Loss 8,000       8.000        6.000 

3343,  The  insurance  in  this  example  being  S7;500y 
and  the  loss  $6^000;  it  would  seem  that  a  payment  of  $5,500 
only  would  not  be  full  indemnity.  But  a  short  study  of  the 
facts  will  show  the  equity  of  the  adjustment.  The  deficiency, 
$500,  falls  upon  Brown's  interest,  which  was  covered  by  in- 
surance only  to  the  extent  of  $2,500,  while  his  share  of  the 
loss  was  $3,000. 

By  the  addition  of  the  specific  policy  upon  Jones'  interest, 
policy  A.  makes  a  salvage  of  $1,000,  where  the  claim  would 
otherwise  have  been  for  a  total  loss  under  that  policy.  (331 3.) 

The  policy  of  company  A.  being  upon  the  interest  of  both 
Jones  and  Brown  as  a  firm,  and  being  equal  partners.  Brown 
cannot,  under  any  circumstances,  claim  more  than  his  half  of 
the  policy.     (3345.) 


ft 
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COMPOUND  POLICY— CLASS  IL 

PARTIAL  COTSCCRUESCY. 

Farm  C — Xo.  1. 


2. 

9M3.  Brown  iii£iires  in  companj  A.  jointlj  for  hims^  and  Wkite. 
BUck,  and  Green,  upon  a  bnilding,  to  the  amount  of tSOflflO 

He  alao  insures  in  companj  B.,  on  his  own  one-foorth  in- 
terest, the  additional  sum  of. 90.000 


Total  insuranee $100,000 

The  interest  of  the  four  partners  is  equal,  and  the  loss  is $IO/)00 

FIB8T  AFFOimOXMKXT. 

Joint  InUrett. 

Policy  A.,  coTering  the  entire  interests,  is  the  general  insuranee,  and 
becomes  specific  at  once  in  the  proportion  of  the  joini  inianai  of  White, 
Black,  and  Qreen — three-fourths— and  the  ipecifie  inlereti  of  Brown  for  the 
other  fourth.    This  gives  the  insurance  bj  policj  A.  as  follows: — 

On  the  joint  inUnrett $60,000 

specific  intereit 20,000 


t(    it 


Total  $80,000 

SECOND  AFFORTIOinCEKT. 

Braum*$  Interest. 

Policj  B.  covers  the  speeifie  interest  of  Brown  onlj  to  the  amount 

of $20,000 

And  has  the  specific  insurance  of  policy  A.  to  contribute  with  it. . .    20.000 

Total  specific  insurance $40,000 

From  these  two  apportionments  we  get  the 

THIBD  AFFOBTIONMKNT. 

Companj.  Joint  interest.      Brown.  Tbtais. 

A $60,000   $20,000   $80,000 

B 20,000    20,000 

ToUl  insurance $60,000        $40,000      $100,000 

Topajloss 80,000  10,000  40,000 
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Statement  XXIIL— Continued. 
Tliis  will  give  the  following  table  of 

FINAL  CONTRIBUTION. 

Company.        Joint  intereit      Brown.  Totalf.  Salrage. 

A $30,000  $5,000        $85,000        $45,000 

B 5.000  5,000  15,000 


Totals $80,000       $10,000        $40,000        $60,000 

Brown  saves  nothing  hj  his  specific  insurance ;  but  the  general  policj 
saves  $5,000. 

EXAMPLE  3. 

3344«  Had  the  loss  been  $100,000,  under  similar  insurance,  the  specific 
item  to  be  first  paid  bj  policy  A.  would  have  been  the  same  as  in  Example 

1,  but  to  the  total  amount  of  those  interests — three-fourths $60,000 

The  remaining  one-fourth $20,000 

And  specific  policy  B 20,000 

Total $40,000 

will  pay  Brown's  one-fourth  of  loss,  $25,000,  in  the  proportion  of 
one-half,  each  $12,500 25,000 


Total  payment $85,000 

Salvage.... 15,000 

In  this  case  Brown  saves  $5,000j  while  general  policy  A.  saves  $7,500 
in  consequence  of  having  a  co-insurer. 

Here,  as  in  Example  1,  we  have  a  payment  of  $85,000 
only  on  a  loss  of  $100,000,  with  $100,000  insurance.  This 
seeming  discrepancy  is  explained  upon  the  principle  already 
stated.  The  deficiency  falls  upon  the  three  parties,  Black, 
White  and  Green,  for  want  of  sufficient  insurance  upon  their 
joint  interest.  And  while  the  more  provident  Brown  has 
double  the  amount  of  insurance  of  either  of  the  o^her  parties, 
he  receives  but  $5,000  more,  because  his  interest  was  over- 
insured.  The  law  forbids  any  insured  to  recover  more  than 
his  loss.    (3313.) 

EXAMPLE  4. 

3ii45.  Had  the  loss,  under  similar  insurance,  reached  the  amount  of 
$200,000,  Brown's  foresight  would  have  heen  amply  rewarded.  The  other 
parties  would  get  the  full  amount  of  their  insurance  upon  their  joint  inter- 
est, say  $60,000,  from  company  A.,  while  Brown  would  get  his  one-fourth 
of  the  same  policy,  and  all  of  his  specific  insurance  under  policy  B.,  amount- 
ing in  all  to  $40,0(>0,  the  loss  to  Brown's  interest  being  in  excess  of  his  in- 
surance. Hence,  the  general  loss  being  total,  the  contribution  clause  be- 
comes inoperative,  and  each  company  pays  its  full  amount. 
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STATEMENT   XXIV. 


it 


COMPOUND  POLICIES. 

CLASS   II. — PARTIAL  CONCURRENCY. 

Form  C—No.  2. 

EXAMPLK  1. 

3946.    Company  A.  $1,000.    Jones  on  building  and  interest  in  stock. 

B.  $1,000.    Jones  &  Brown  on  stock. 

C.  $1,000.    Brown  on  his  interest  in  stock. 

D.  $1,000.    Jones  &  Brown  on  stock  9.nd  fixtures. 
The  interest  of  the  partners  is  equal. 

The  loss  is  as  follows : — 

On  building $700  00 

•*  stock 1,800  00 

"fixtures 125  00 

Total $2,625  00 

FIRST  APPOBTIOmCEKT. 

Specific  Bems, 
Companies  A.  and  D.  have  compound  policies,  with  specific  items,  rii.  :— 
A.  on  building,  Jones'  interest,  on  which  loss  is  $700,  and  B.  on  fixtum, 
Jones  &  Brown's  interest,  loss  $125,  half  each — and  paj  acooidingljr, 
leaving  A.  unexhausted  $300,  and  D.'$d75  to  contribute  with  B.  and  C.  on 
stock,  as  the  respective  interests  may  require. 

SECOND  APPORTIOKHENT. 

Jonei^  Interest — stock. 

Company  A.,  balance $300  00,  pays  stock $210  99 

B.,  one-half 600  00,    "        "      85165 

D.,  one-half  of  balance  487  50,    "        *'     837  86 


Total  insurance $1,287  50,  (to  pay  half  of  loss). .  $900  00 

THIRD  APPORTIONMENT. 

Brown^s  Interest — stock. 

Company  B.,  remaining  half. . .  .$500  00,  pays  stock $283  96 

C,  specific  insurance.  1,000  00,     '*        "     464  61 

D.,  remaining  half....   487  50,     "       '*     208  88 

Total  insurance. . .  .$1,987  50,  (to  pay  half  of  Iom).  .  $900  00 


ti 
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Statembitt  XXIV.— CJontintjed. 
By  Rale  VIII.  the  pro  rata  payment  of  each  policy  gives  the  following 

FINAL  CONTRIBUTIOX. 


BuiLDnro. 

STOCK. 

FDnUBU. 

Companies.         Jones. 
A $700  00 

Jones. 

$210  99 

851  65 

837  36 

-             > 
Brown. 

$232  26 
464  51 
203  23 

Jones.       Brown. 

^7  •••••       ««•••            •••••• 

C 

D 

•  •••                ••••• 

$62  50    $62  50 

Jones'  totiil...  $700  00 
Brown's  total 

$900  00 

$900 '66 

$62  50      

$62  50! 

Totals. 

$910  99 
583  91 
464  51 
665  59 


EXAMPLE  2. 

3246a.  Had  the  interest  of  the  parties  been  unequal^  say 
Jones  sixty  per  cent,  and  Brown  forty  per  cent.,  the  opera- 
tion would  be  as  follows : — 

The  interest  in  the  partnership  being  6-10  and  4-10.  the  partners  bear 
the  loss  in  those  proportions.  Thus,  Jones  bears  6-10  of  $1,800.  or  $1,080, 
and  Brown  4-10  of  $1,800,  or  $720  on  stock,  and  share  the  concurrent  insur- 
ance in  the  same  proportion. 


BUILDINO. 

Jones. 
$700  00 

RECAPITULATION. 
STOCK. 

FIXTUBSS. 

Companies. 
A 

Jones.        Brown. 

$227  87      

454  74    $164  57 

41143 

897  89       144  00 

Jones. 

•  ■ 

•  • 

•  • 

176 
$75 

•  • 

Brown. 

•  • 

•  • 

•  • 

$50 

~i 
$50) 

Totals. 

$927  37 
619  81 
411  43 
666  89 

B 

C 

D 

Jones 

Brown 

$700  00 

$1,080  00       

$720  00 

$2625  00 

Jones  &  Brown— stock,  $1,161.00;  fixtures,  $125.00;  total,  $1,286.20. 
In  this  instance  the  interest  of  both  partners  was  amply  in- 
sored,  and  they  were  indemnified  accordingly.  These  ex- 
amples can  be  made  still  more  interesting  by  varying  the  sums 
of  the  losses  on  the  yarious  items,  resulting  in  considerable 
complications  in  such  cases  as  total  losses  on  some  of  the  in- 
terests, and  partial  on  others ;  for  all  of  which  the  preceding 
rules  will  give  ample  instructions. 
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STATEMENT  XXY. 


COMPOUND  AND  SPECIFIC  POLICIES. 

EXCESS   INSURANCE. 

9347.  Condition  of  iMurance. — "Not  to  be  liable  to  contribution  for 
losB  thereon,  until  after  all  of  the  8f*ecific  ioBurance  shall  have  been  ex- 
hausted/'   (3il§.) 

•  Floating  policies  also  contain  a  similar  clause,  and,  when 
operative,  will  be  adjusted  in  the  manner  given  below.  When 
such  floaters  have  the  average  clause,  the  value  of  the  sound 
property  must  be  known  also.     {Stntenient  xxvii,  99S9.) 

BXAMPLB  1. 

Companj  A covers  specifically. .  $5,000  in  store  K,         value  $10,000 

B "  "  6,000       "        L,  "        10,000 

C "  "  6,000       "       M,  "        17,000 

D "     floater 10.000  in  stores  K,  L,  M,  '*        a7,000 

Loss  in  store  K,  $8,000 ;  specific  insurance  (A.)  $5,000 ;  excess  (D.)  $;^,000 
M,    9.000;        "  "  (C.)   6,000;      "       (D.)    4,000 


«       << 


CONTRIBUTION. 

The  specific  policies  A.  and  C.  would  pay  $5,000  each,  and  the  floater 
D.  would  pay  the  excess,  $7,000. 

EXAMPLB  2. 

3S48.  Had  the  loss  in  E.  and  M.  been  $4,500  each, 
the  specific  policies  A.  and  C.  would  pay  the  whole,  and  the 
floater  D.  would  escape  scatheless. 

Had  one  or  more  of  the  policies  been  subject  to  average, 
such  policies  would  have  paid  in  the  proportion  required  by 
the  clause;  but  contribution,  as  between  the  companies,  would 
not  be  operative  under  the  Excess  clause,  above  cited;  it 
would  be  otherwise  imder  the  ordinary  floater.     (S349,) 
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STATEMENT  XXYI. 


FLOATING  POLICY. 

WITH  EXCESS  AND  AVERAGE  CLAUSES. 

3949.  Condition  ofthepoHey.—"  It  is  at  the  same  time  agreed,  that  if 
any  specific  parcel  of  goods  included  in  the  terms  of  this  policy,  or  such 
goods  in  any  specified  boilding  or  buildings,  place  or  places  within  the 
limits  of  this  insurance  shall,  at  the  time  of  any  fire,  be  insured  in  this  or 
any  other  office,  this  policy  shall  not  extend  to  cover  the  same,  excepting 
only  as  far  as  relates  to  any  excess  of  value  beyond  the  amount  of  such 
specific  insurance  or  insurances,  which  said  excess  is  so  declared  to  be  under 
the  protection  of  this  policy,  and  subject  to  average  as  aforesaid/' 

EXAMPLE  1. 

The  JUxUer  covered  in  several  localities,  subject  to  it«  <terms  as 

above  (excess  and  average) |76,000 

In  one  of  the  localities  under  the  protection  of  the  floater,  there 

was  specific  insurance 324,000 

Total  insurance  here $400,000 

Loss  in  this  building $274,192 

Value  of  property  in  building. . .  386,026 

Vropositkm :  What  was  the  liability  of  the  floater  t 

33i(0.  In  the  apportionment  of  the  specific  liability,  the 
floater  must,  as  between  the  specific  insurance  and  the  in- 
sured, be  considered  "other  insurance"  to  its  ftdl  amount; 
the  excess  and  average  clauses  being  operative  only  between 
the  floater  and  tho  insured,  this  will  make  the  ratio  as  fol- 
lows : — 

SPECIFIC  INSUBAKCE. 

As  $400,000  :  $274,192::  $324,000  to  the  liability  of  the  specific  insur- 
ance, which  gives  $222,095.27  as  the  result,  leaving  unpaid  $52,096.48,  as 
the  liability  of  the  floater,  pro  rata. 

FLOATING  POLICY. 

The  value  of  the  property  in  the  building  was . .  .$386,026 

The  specific  insurance  thereon  was 324,000 

Leaving  as  "  excess  of  value  " $62,026 

under  the  protection  of  the  floater,  any  loss  upon  which  was  to  be  paid  "  in 
the  proportion  that  the  amount  of  insurance  bore  to  the  whole  amount  of 
the  property." 
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STATBMKirr  XXVI.— COMTUI UEO. 

From  this  state  of  facts  we  find  the  liability  of  the  floater 
to  be  as  follows : — 

The  anpaid  indemnity  was. $53,096  48 

The  amount  of  insoranoe  was 400,000  00 

The  value  of  the  property  in  the  building  was. . . .   386,020  00 

Hence,  as  the  amount  of  insurance  exceeded  the  value  of 
the  property,  the  average  clause  was  inoperative  ;  the  floater 
became  specific  of  necessity,  and  liable  for  the  remainder  of 
the  loss,  viz. :  $52,096.48. 

KXAMFLB  2. 

333 1.  Had  there  been  other  property  in  other  localities, 
under  the  protection  of  the  floater,  the  relative  proportions  of 
the  amount  of  insurance  and  the  value  of  the  property  would 
have  been  changed  accordingly,  as  follows : — 

Value  of  property  in  the  loss  building $886,026 

elsewhere,  under  the  protection  of  the  policy. . .      150,000 


«(  i< 


Total  value $536,026 

The  proportion  for  which  the  floater  would  have  been 
liable  would  be  as  follows : — 

As  1586,036  :  $400,000 ::  $62,026,  equals $46,304  50 

The  company  thus  making  a  salvage  of. . . . .  • .     15,721  50 

Total $62,026  00 

EXAMPLE  8. 

33tS  1 .  Had  the  pro  rata  of  the  liability  of  the  floater  been 
confined  to  the  ratio  of  its  insurance  876,000,  as  in  the  English 
practice,  the  contributive  liability  would  have  been  as  follows, 
viz. : — 

As  $386,026  :  $70,000 ::  $62,026.  equals $12,211  52 

The  insurer,  as  co-insurer  bears  the  balance 

of  loss $39,884  90 

Total  loss $52,096  48 
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STATEMENT  XXYII. 


THE  AVEEAGE  OR  CO-mSURANCE  CLAUSE. 

Form  1. 
ftftSft.  The  customary  form  of  the  clause  is  as  follows  : — 

"  It  is  understood  that,  in  case  of  loss  or  damage  by  firo,  this  policy 
shall  bo  liable  only  in  the  proportion  that  the  amount  herebt/ insured,  bears 
to  the  whole  value  of  the  property  (covered  by  this  policy). 

The  average  clause  requires  from  the  insured  a  valuation 
of  the  entire  property  under  the  protection  of  the  policy  at 
the  time  of  the  fire,  and  gives  him  only  such  proportion  of  the 
loss  as  the  one  may  relatively  bear  to  the  other ;  thus  making 
him  c(hinstirer  for  any  excess  of  value  beyond  the  amount  of 
the  insurance,  and  obliges  him  to  bear  the  loss  in  the  same 
proportion  ;  hence,  the  larger  the  insurance^  the  less  the 
share  of  his  loss. 

When  the  insura\ice  equals  or  exceeds  the  value  of  the 
property,    the   clause   becomes  inoperative,  and  the  policy 

becomes  at  once  liable  for  its  full  share  of  any  loss. 

» 

EXAMPLE  1. 

3253.  A  single  policy  containing  the  clause : — 

Value  of  the  property— say $10,000 

Insurance  thereon  " 5,000 

Loss  " 2,000 

APPORTIONMENT. 

As  $5,000,  amount  of  policy,  is  to  $10,000.  value  of  the  property,  so  is 
the  liability  of  the  insurers  upon  the  loss,  $2,000. 

This  will  give  Jifty  per  cent,  as  the  liability.  The  contribution  wiU 
then  be 

Loss  $2,000,  at  50  per  cent.,  equals  $1,000. 

EXAMPLE  2. 

3354.  Where  the  clause  is  inoperative : — 

Insurance $10,000 

Value  of  the  property 1 0,000 

.     Loss 5,000 

APPORTIONMENT. 

As  $10,000,  the  amoant  of  insurance,  is  to  $10,000,  the  value  of  the 
property,  so  is  the  liability  of  the  insurers  upon  the  loss,  $5,000,  or  100 
per  cent. 
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STATEMENT    XXYIIL 


THE  AVEEAGE  OB  CaiNSUEASrCE  CLAUSK 

SPECIFIC  AND  AVKRAGE  POUCIES. 

Form  I. 

33«(S«  Where  policies  not  subject  to  average  are  in  con- 
tact with  those  under  average  upon  the  same  loss,  the  appor- 
tionment is  made  as  under  ordinary  policies^  the  average 
clause  bemg  operative  onl j  between  the  holder  and  the  com- 
pany issuing  it.     (380«) 


8. 

Company  A.,  on  merchfmdise,  specific $5,000  00 

B.,  "  "  average 5,000  00 

Loss,  $5,000.    Valae  $15,000. 

AFPORTIOinOEIIT. 

Each  company  will  be  assessed  one-half  of  the  loss. 

Company  A.  will  pay  its  share  In  full ; $2,500  00 

B.        **  "  in  the  proportion  of 

its  insarance,  $5,000,  to  the  total  Taloe,  $15,000, 

or  83  1-3  per  cent 883  83 

Insured,  as  co-insurer,  bears  the  balance 1,666  67 

Making  amount  of  loss $5,000  00 

33«(6«  In  this  case,  as  between  company  A.  and  the 
insured,  the  policy  of  company  B.  is  ^^  other  insurance  "  for 
its  face.  Nor  can  company  A.  be  called  upon  to  contribute 
to  the  deficiency  of  the  insured's  indemnity,  caused  by  the 
operation  of  the  average  clause  in  company  B.'s  policy.  The 
contributive  liability  of  company  A.  is  controlled  only  by  the 
conditions  of  its  own  policy. 

For  further  illustration  of  this  Example  see  Statement 
(3358a.) 
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STATEMENT  XXIX. 


COMPOUND  AND  SPECIFIC  POLICIES. 

UNDER  THE  AVERAGE  CLAUSE. 

Form  1. 

3357.  One  specific  policy  without  average,  and  one 
general  or  compound,  subject  to  average,  under  Form  1. 

In  this  case  the  apportionment  will  be  governed  by  the 
same  rules  as  Example  1  ( 3355  ),  in  every  particular. 


0 


1.  . 

Company  A.,  |10,000  in  warehooBe  K,  specific,  value  $20,000  00 
B.,  110,000  in    warehoTues  K    and    L, 

(average)  value  in  L 10,000  00 

Loss  in  warehouse  K,  $20,000. 

coirrRiBmoK. 

Company  A.  pays  one-half $10,000  00 

Company  B.  pays  the  proportion  of  $10,000  that 
$10,000,  amount  of  its  policy,  bears  to  $30,000, 
the  value  of  the  property  under  its  protection, 

or 8,888  88 

The  insured,  as  co-insurer,  bears  the  balance 6,666  67 

Amount  of  loss. ...  $20,000  00 

EXAICFLB  2. 

5MI58.  Insurance  and  value  same  as  in  Example  1,  above. 

Loss  in  warehouse  K $15,000  00 

L 5,00000 

FIRST  APPOBTIONMSKT. 

Company  B.,  covering  in  L  specifically,  will  pay  its  loss, 
$5,000,  as  between  company  A.  and  the  insured,  and  pro- 
rate with  A.  on  its  remainder,  say  $5,000. 


752  ADJUSTMENTS  OF  LOSS. 

Statement  XXIX.— CowTmuED. 

8EC0in>  AFPOBTIONKEKT. 

Companies  A.  and  B.  cover  on  property  $15,000,  the 
loss  on  which  is  $15,000,  or  total,  and  each  is  assessed  its  full 
amount,  which  gives  the  following 

FINAL  CONTRIBCTION. 

Company  A.  will  paj  total  loss |10,000  00 

B.  "  $5,000  in  K  and  $5,000  in  L, 
total  f  10,000,  in  the  proportion  that  its  insurance, 
$10,000,  bears  to  the  total  value,  $30,000 3,333  33 

Insured,  as  co-insurer  for  the  balance 6,666  67 

Amount  of  loss $20,000  00 

This  is  contrary  to  English  practice  under  average  policies, 
(3364),  but  it  is  in  full  accord  with  the  stipulations  of  the 
contract,  and  the  requirements  of  the  contribution  clause, 
which  is  the  universal  condition  of  the  policy,  while  the 
average  clause  is  an  exceptional  one  only.  -• 

ftftSHa.  Under  the  method  of  apportionment  as  given  in 
Example  1,  above,  the  average  policy  contributes  with  the 
specific  in  its  full  concurrent  amount,  as  between  that  policy 
and  the  insured,  as  required  by  the  conditions  of  both  policies ; 
but  it  pays  the  insured  only  its  pro  rata  share  of  such  liability, 
as  is  required  by  the  Average  clause,  and  the  result  to  the 
company  is  the  same  as  in  the  English  practice,  though  dif- 
ferent to  the  insured,  who  is  thus  compelled  to  assume  his  po- 
sition as  CO- insurer,  and  in  that  capacity  contribute  his  share 
to  the  loss. 
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STATEMENT  XXX. 


AYEEAGE  OR  COmSUEANCE. 

Form  2. 

Specific  Policies. 

9350.  Condition  of  the  poliq/,^"  In  case  of  loss,  tho  same  shall  be 
adjusted  in  proportion  as  the  amount  insured  bears  to  the  whole  valae  of 
the  property  at  risk/' 

SWI60,  To  mark  the  difference  in  the  operation  of  the 
average  clause  in  Form  1  {Statements  xxviii  and  xxix) 
and  the  one  above  cited,  in  cases  of  loss,  the  figures  used  in 
the  previous  examples^  as  to  amounts  of  insurance  and  loss, 
will  be  used. 

EXAMPLE  1. 

Company  A.,  on  merchandise,  specific |5,000  GO 

B.,  "  "  average 5,000  00 

Total  insurance $10,000  00 

Value  of  property.  1 15,000.    Loss,  |5,000. 

APPORTIONMENT. 

£ach  company  will  be  assessed  one-half  of  the  loss. 

Company  A.  will  pay  its  share  in  full |2,500  00 

*'  B.  "  on  |2,500,  as  $10,000,  the 
amount  of  insurance,  Is  to  the  value  of  the  prop- 
erty, |15,000,  or  66  2-3  percent 1,666  67 

The  insured,  as  co  insurer  for  the  balance 883  83 

Amonnt  of  loss |5,000  00 

936 !•  It  will  be  apparent  that  the  insured  gets,  ftillbr 
indemnity  where  the  gross  insurance  becomes  one*  of  the 
terms  of  the  proportion.  Hence,  the  larger  the  insurance  the 
greater  the  indemnity. 

48 
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STATEMENT   XXXL 


COMPOUND   POLICY — CLASS  II. 
FORM  B— No.  1. 

WITH  AYERAGE  CONDITION— FORM   1. 

9t269.  CampaDj  A.  covers  **  property  his  own,  or  held  in  trust  or  ou 
commission/'  to  the  amount  of  $5,000,  subject  to  aterage. 

Company  B.  covers  "  property  his  own,  and  held  on  storage,"  to  the 
amount  of  $4,000,  without  average. 

Loss  on  property  his  own |3,750       Value $10,000 

held  in  trust. .     2,500  ••    6,000 

onstorage 1,000  "    2,500 


«<  n 


Total $6,250 

Here  both  companies  Lave  compound  policies^  each  cover- 
ing a  specific  item  not  included  in  the  other.  They  become 
specific  in  the  proportion  of  the  loss  upon  their  several  sub- 
jectSy  and  cover  them  in  the  sums  named^  which  gives  the  fol- 
lowing as  the 

FIRST  APPORTIONMEKT. 

Specific  Insurance. 

Ck>mpany  A.  covers,  as  a  specific  item,  "property  held  in  trust,"  on 
which  loss  is  $2,500,  and  pays  same,  leaving  $2,500  unexhausted  insurance. 

Company  B.  covers  "  property  on  storage,"  as  a  specific  item,  on  which 
the  loss  is  $1,000,  and  pays  some,  leaving  $3,000  unapplied  insurance. 

This  will  give  the  following  as  the 

SECOND  APPORTIONMEMT. 

Qeneral  Insurance,  * 

Companies  A.  and  B.  cover,  conjointly,  to  the  amount  of  their  several 
unapplied  balances,  viz. :  A.  $3,500,  B  $3,000 ;  total  $5,500,  on  which  the 
loss  is  $3,750,  or  50  percent.,  presenting  the  following  result,  via. : — 

Company  A $3,500  at  50  per  cent,  is $1,350 

B 8,000       •'  "        1,500 
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Statement  XXXI. — Contdtubd. 
CONTRIBUTION. 

The  value  of  the  property  under  condition  of  average  in 
this  case  is  $15,030  only,  the  property  on  storage  not  being 
subject  to  that  condition.  Hence,  company  A.  will  pay  its  lia- 
bility in  the  proportion  that  its  policy  $5,000  bears  to  the 
value  of  the  property  $15,000 — the  insured  bearing  the  defi- 
ciency as  co-insurer,  while  company  B.  will  pay  its  liability 
under  its  policy  in » full,  which  will  give  the  contributive 
amount  of  each  of  the  companies,  and  the  proportion  borne  by 
the  inbured  as  follows  : — 

RECAPrrULATION. 

Inioren.                  Held  in  tnut.    Oa  Btorage.  HU  own.        Totals. 

ComtMiny  A  (average)...  $833  33       $416  67  $1,250  00 

Insared  as  co-insaFer. . .  1,666  67       833  33      2,500  00 

Company  B  (specific) $1,000  00  1,500  00      2,500  00 


Totals $2,500  00    $1,000  00  $2,750  00    $6,250  00 

3363.  This  example  is  the  same  as  Statement  xxvi,  with 
the  addition  of  the  average  clause. 

Under  the  ordinary  English  average  practice,  the  "speci- 
fic '^  policy  B.  would  have  been  first  exhausted  on  concurrent 
insurance,  and  company  A.  would  have  been  liable  for  the  re- 
mainder, subject  to  the  condition  of  average,     (9966.) 
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STATEMENT    XXXII. 


THE  AVERAGE  CLAUSE, 

UNDER  ENGLISH  PRACTICE. 

3364.  In  English  practice^  when  an  average  policy  is 
brought  into  contribution  directly  with  specified  or  non- 
average  insurance  upon  the  same  loss^  the  average  policy  is 
first  made  specific  by  the  following 

RULE : 

S36«(.  Multiply  the  sum  of  the  loss  by  the  amount  of  the 
policy,  and  divide  the  result  by  the  total  value  of  the  property 
at  risk. 

3366.  This  rule  is  based  upon  the  principle  that  the 
property  is  fully  insuredy  the  insured  himself  being  held  as  a 
CO- insurer  for  any  excess  of  insurance  over  and  above  the 
amount  of  the  average  policy,  and  if  the  insured  holds  any 
specified  insurance  he  must  first  look  to  that  for  indemnity 
to  its  full  amount,  before  the  average  policy  becomes  liable, 
unless  it  first  he  made  specific  by  the  above-cited  rule ;  and, 
when  so  made  specific,  the  amount  thus  found  is  the  maximom 
of  its  liability,  in  all  contributions  directly  with  specified  poI' 
icics,  while  these  latter  Hre  held  for  their  full  amoants. 
(9004,  9O740 

3367.  The  effect  of  this  practice  is  to  relieve  the  insured 
of  the  responsibility  assumed  by  becoming  a  co-insurer,  and 
throwing  the  sum  of  the  deficient  insurance — caused  by  the 
operation  of  the  average  clause — upon  the  specific  policies. 

No  contribution  is  required  from  the  insured,  though  he  i« 
a  co-insurer  to  the  amount  of  the  difference  between  the  liabil' 
ities  of  companies  A.  and  B.  and  the  face  of  their  policies,  ^ 
will  be  demonstrated  by  the  following  example : — 
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Statement  XXXII.— Ck>NTiNusD. 

EXAMPLB  1. 

390§,  Company  A.  ayerage. . . .  |5,000) 

•'        B.        "      ....     5.000V  Value $20,000,  Loss $10,000. 
"         C.  specific  ....     5,000) 

PfiOGEBS:  10.000  loss  x  5,000  ins.  -t-  20,000  Talae=|2,500as  A.'s  share. 

10,000     "    X  5,000   "    -1-20.000     "    =  2,500 as  B.'s  share. 

CONTRIBUTION. 

Company  A.'s  liabilltj  (specific) $2,500 

B.'s       "  "       2,500 

"        C.s       "  "       5,000 

Total $10,000 

9960.  A  more  correct  apportionmsnt  would  be  as  fol- 
lows : — 

EXAMPLE  2. 

Company  A.  specific  sam $2,500 

B.        "        "     2.500 

The  insured— deficiency  of  A.  and  B 5,000 

Company  B.  specific  insurance 5,000 

Total  liability $15,000 

Out  of  which  the  loss^  $10,000^  is  to  be  paid.  In  this  opera- 
tion aU  of  the  insurance  contributes  to  the  payment  of  the  loss, 
and  is  equivalent  to  the  American  practice.     (9969,) 

9970.  Another  injustice  to  the  insured  this  time  is  in 
the  ratio  of  the  insurance.  By  confining  such  ratio  to  the 
amount  of  each  average  policy  only,  he  gets  no  benefit  from 
any  specific  insurance  he  may  have.  Thus,  he  may  have  in- 
surance as  follows : — 


Company  A.,  under  average. . . .    $5,000  ) 

B..      "          •*        ....      5,000  y  Value,  $80,000. 
C,  specific 10,000  J 


The  liabilities  of  A.  and  B.  are  estimated  as  $5,000  is  to 
$30,000  each,  whereas  the  insured  is  only  co-insurer  for  the 
excess  of  value  of  his  property  above  the  total  insurance 
thereon,  which,  in  this  example,  would  make  the  ratio  as  $20,- 
000  insurance  is  to  $30,000  value,  as  is  fully  explained  under 
Form  2  of  Average  Adjustments.     (9959,  9960.) 
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STATEMEIfT   XXXIIL 


PRO  RATA  CLAUSE. 

Specific  Policies. 

3371.  Unlike  the  co-iDSurance  clause,  the  amount  of 
insurance  upon  the  propertj  does  not  enter  into  the  calcula- 
tion of  average ;  the  value  of  the  propertj  at  risk  and  the 
value  of  the  propertj  lost  will  be  required,  and  it  is  alwajs 
operative  (358.) 

EXAMPLE  1. 

3973.  Ten  thoasand  dollars  on  goods  in  packages  and  in  process  of 
bleaching,  dying,  napping,  finishing,  and  when  finished,  contained  in 
the  buildings  of  the  Lowell  Bleachery,  in  Lowell,  Mass.,  marked  A,  B,  C, 
and  D,  on  diagram.  To  cover  also  goods  held  by  them  in  trust  or  oo  con- 
signment. 

In  case  of  loss,  this  insurance  to  contributs  and  pay  in  proportion  as 
the  value  in  each  building  bears  to  that  in  all. 

Buildings  A,  B,  C  and  D,  contain  value  $25,006,  vis.  :— 

In  building  A (0,000 

B 7,000 

•'         C 5.000 

D 4,000 

Lose  in  building  A,  $6j350. 

C,    2,500. 


u  <« 


APPOKTIOMMENT. 


As  the  total  value  of  property,  $25j000,  ii  to  the  value  of  pro]>erty  in 
building  A,  |0,000,  so  is  the  value  of  the  loss,  $6,250. 

This  gives  result  in  A $2;250  00 

And  as  $2,500  :  $5,000 ::  $2,500  result  in  C. . . .        500  00 


Total  payment $2,750  00 

To  be  paid  pro  rata  by  the  co-insurers. 
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Statement  XXXIII.— Coktinued. 

EXAMPLE  3. 

3373.  Under  the  co-insurance  clause^  Form  l,the  ad- 
justment of  this  case  would  be  as  follows^  viz : — 

Insurance,  $10,000;  value  of  entire  property,  $25,000 ; 
loss,  $8,750. 

AFPORTIONMENT. 

As  $10,000  (the  amouDt  of  policj)  is  to  |35.000  (the  yalae),  so  is  tlie 
liabUlty  of  the  policj  to  the  amoant  of  the  loss,  which  In  this  case  is 
40  percent. 

CONTRIBUTION. 

Loss  in  building  A,  |6^0,  at  40  per  cent.,  is $2,500  00 

C,    2,500,  at  40  per  cent.,  is 1 ,000  00 

Total  payment $3,500  00 

The  insured,  as  co-insnrer  for  the  balance 5^50  00 

Total $8,750  00 


# 
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STATEMENT 


DAMAGE  BY  BEMOVAL. 

39T4«  Conditum  of  the  poUey. — "  Nor  for  any  loss  or  damage  caused  bj 
removal  of  property  from  a  building,  except  it  be  proved  that  sach  removal 
was  necessary  to  preserve  the  property ;  in  which  case  the  damage  Atdl  he 
home  by  the  asmred  and  the  company  in  Vie  proportion  a»  the  turn  hereby  la- 
wred  beare  to  the  whale  property  insured.'' 

337S.  ^^  This  condition  has  been  held  to  mean  that  the 
damage  occasiojied  by  removal  of  property  in  case  of  fire 
should  be  borne  by  the  parties  according  to  their  respective 
interests  or  risks,  the  share  of  either  bearing  the  same  pro- 
portion to  the  whole  damage  that  his  interest  in  the  property 
or  risk  bore  to  the  whole  value;  and  that  the  insured  could 
recover  only  such  proportion  of  the  loss  by  removal  as  the 
insurance  bore  to  the  whole  property  or  risk  at  the  time  of 
the  fire." 

EXAMFLB. 

Value  of  property $10,000 

Insurance  on  same 7,000 

Loss  and  damage  by  removal 800 

AFPOBTIONMKNT. 

As  the  value  of  the  property,  f  10.000,  is  to  the  insurance  thereon, 
$7,000,  so  is  the  damage,  $800;  which  gives  as  the  liability  of  the  under- 
writers    $560  00 

The  insured  as  co-insurers 240  00 

Totol  $800  00 

9976.  It  has  been  claimed  that^  under  a  decision  re- 
ported 5  Minn.,  Wilson  v.  Peoria  F.  and  M.  Co,j  this  condi- 
tion of  the  policy  applies  to  property  removed  from  a  build- 
ing already  on  fire,  when  a  portion  of  such  property  has 
already  been  destroyed,  and  the  remainder  more  or  less  dam- 
aged in  removal,  and  a  case  somewhat  similar  to  the  fol- 
lowing was  adduced  in  support  of  such  ruling,  viz. : — 
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Statembxt  XXXrv. — COKTUnjKD, 

EXAMPLE  2. 

Valae  of  property ^10,000 

Insurance  on  the  same 7,000 

Actual  loss  by  the  fire 5,000 

Leave  unexhausted  insurance    2,003 

On  remaining  property,  value 5,000 

In  removing  the  salvage,  f  5,000  in  valuo,  damage  accrued  thereto  to 
the  amount  of  |1,000. 

Under  these  circumstances,  it  was  claimed  that  the  liahility  of  the 
company  would  be  found  as  follows:— 

As  15,000,  value  ^of  salvage,  was  to  f  2,000,  amount  of  insurance,  so 
was  f  1,000  damage,  to  the  liability  of  the  uuderwriters,  which  would  give 
$400  as  the  liability  of  the  insurance. 

3377.  It  is  evident  there  must  be  some  mistake  in  this 
matter^  as  any  such  ruling,  under  the  circumstances  as  set 
forth;  would  be  in  direct  contravention  of  an  express  condi- 
tion of  the  contract  guaranteeing  full  indemnity  against  all 
loss  or  damage  caused  directly  by  fire,  as  the  damage  in  re- 
moval would  have  been  as  above  recited.  Any  failure  of  the 
insured  so  to  remove  the  goods^  so  far  as  in  his  power^  would 
have  been  at  his  own  peril. 

The  condition  as  to  removal  of  property  is  contingent 
only  upon  the  imminency  of  the  danger,  and  the  pro  rata 
stipulation  of  the  policy  is  intended  only  to  prevent  unne- 
cessary loss  and  damage  caused  by  hasty  and  ill-judged  re- 
movals;  by  which  the  property  may  be  injured  and  exposed 
to  loss.     (1680,1789.) 
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STATEMENT    XXXV 


^^THBEE-QUABTEB  CLAUSE.^ 

M79.  CondUwn  of  tlut  fMUy.^'*  It  is  noderstood  and  m^Tccd  to  be  t 
eondition  of  this  insomice,  that,  in  case  of  anj  lots  or  eiaku  under  tkis 
policf.  this  compaoj  ia  and  aball  be  liable  for  onljr  lADfif/inrrf&t  of  tbe  tane, 
not  exceeding  the  aom  herein  inaared  ;  and  that  one-fourth  shall  be  bone 
by  the  insured." 

This  is  a  simple  pro  rata  apportionment,  the  insnren 
being  liable  for  only  Ihree-fourths  of  the  loss  within  the 
amount  of  the  policy.  (487.)  The  foDofring  examples  wiD 
illmstrate  the  working  of  the  stipulation  as  between  the  insurer 
and  the  insured. 

EXAMPLR  1. 

9379.  Company  A.  covers  stock  to  the  amount  $3,000, 
upon  a  valuation  of  S4,000. 

In  case  of  a  total  loss,  the  company  wiD  pay  the  $3,000, 
being  three-fourths  of  the  loss.  The  insured  being  his  own 
insurer  for  the  balance,  $1,000. 

EXAMPLE  2. 

3380.  Company  A.  insures  $3,000  upon  a  stock  of 
$4,000,  as  in  Example  1,  but  saves  from  the  fire  property  to 
the  amount  of  $1,000,  the  loss  being  $3,000. 

Tbe  company  pays  $2,250,  being  three-fourths  of  the  loss, 
$3,000,  and  the  insured  bears  the  other  one-fourth,  $750. 

EXAMPLE  3. 

9981.  Company  A.  insures  to  the  amount  of  $2,500  on 
a  stock  of  $4,00),  and  saves  from  a  subsequent  fire  goods  to 
the  value  of  $1,500,  loss  being  $2,500. 

The  company  pays  three-fourths  of  the  loss,  or  $1,875 ; 
the  insured  losing  the  balance,  $625,  which,  with  the  $1,500 
saved  and  the  $1,^75  received  for  the  insurance,  will  make 
the  worth  of  the  property  saved,  $3,375  on  a  stock  of  $4,000. 

If  there  bo  more  than  one  company  interested,  the  loss  is 
shared  pro  rata. 
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STATEMENT   XXXYL 


EB-INSUEANCE. 


d3§3.  Condition  of  the  policy.—"  Re-insurance,  in  ease  of  loss,  to  be 
settled  in  proportion  as  the  sum  re-insared  shall  bear  to  the  whole  sum 
covered  by  the  re-insured  company." 

3383*  Under  the  above-cited  condition^  the  adjustment 
of  re-insarance  becomes  a  simple  pro  rata  process,  each  com- 
pany paying  its  ratable  proportion  of  the  loss,  according  to  the 
amount  of  its  policy.     (356^  1048*) 

EXAHPLB  1. 

Original  insurance $10,000 

Be-insured  to  the  amount  of 5,000 

Leaving  the  re-insured *s  liability $5,000 

Be-insurers  are  company  A $  -,000 

and        •*         B 2,000 

Loss  upon  original  insurance. . . .    $5,000 

APPOKTIONMENT. 

As  $5,000,  re-insurance,  is  to  $10,000,  original  insurance,  so  is  the  lia 
bility  of  the  several  re  insurers — say  50  per  cent. 

Company  A.,  .pays  50  per  cent,  of  $3,000=  $1,500 

B.  "  "  2,000=   1,000 

Original  insurer      "  "  5,000=  2,500 

Total $5,000 

3384*  It  is  thus  apparent  that  re-insurancey  under  the 
operation  of  the  pro  rata  clause,  becomes  simply  co-insurance. 
This  was  not  the  case  prior  to  the  introduction  of  this  pro 
rata  stipulation.  Then  each  re-insuring  company  paid  its 
full  amount,  if  necessary,  before  the  re-insuring  company 
could  be  called  on  for  any  portion  of  the  loss. 
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Statembitt  XXXVI.— CJounNUED. 
Under  re^insurancey  without  the  pro  rata  clause.  Example 
1  would  be  adjusted  as  follows  : — 

SXAHPLB  2. 

Original  insurance $10,000 

Re-insarance  hj  companj  A $3,000 

"  "         "  B 2,000 

Total $5,000 

Lo8g  upon  original  insurance $5,000 

In  tliis  event  companies  A.  and  B.  would  paj  their  full  amoonts,  Tis. : 
$3,000  and  $2,000,  to  meet  the  loss,  the  original  insured  haying  no  lia- 
bilitj  unless  the  loss  should  exceed  the  re-insurance. 

338ff*  The  subject  of  re-insurance  is  at  this  time  attract- 
ing considerable  attention,  in  consequence  of  its  extensive  use 
in  policies  affected  bj  the  recent  Chicago  fire ;  and  the  best 
underwriters  are  not  harmonious  as  to  the  effect  of  many  of 
the  qualifying  clauses  in  use  bj  the  companies.  The  subject 
will  be  found  fully  treated  in  sections  1034  et  seq. 
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STATEMENT   XXXVIL 


ADJUSTMENT   OF  A   LIQUOR   LOSS. 

3386.  Among  the  various  classes  of  losses  falling  under 
the  care  of  adjusters^  few  cause  more  difficulty  and  require 
more  thorough  practical  scrutiny  than  the  settlement  of  a 
liqtwr  loss.  The  facility  with  which  liquors  can  be'rtm,  and 
the  manipulations  without  number  which  the  articles  undergo 
in  the  various  processes  of  compounding,  and  which  it  is  al- 
most impossible  to  detect,  render  it  a  matter  of  doubt,  even 
after  a  careful  adjustment,  if  the  company  is  not  paying  at 
least  double  the  actual  value  of  the  property  lost. 

3387*  The  following  digest  of  the  report  of  an  adjust- 
ment of  a  suspicious  liquor  loss,  made  by  R.  H.  Lawrence, 
Adjuster,  contains  many  suggestive  points,  and  will  amply 
repay  an  attentive  perusal.     He  says : — 

I  found  that,  for  some  time  before  the  fire,  and  especiallj  during  the 
time  embraced  between  the  26th  of  September,  1870,  and  the  19th  of  No- 
vember (the  daj  of  the  fire),  the  purchases  had  been  composed  almost  excla- 
siyelj  of  alcohol  and  spirits  and  very  low-priced  whiskies,  while  the  sales 
were  at  about  the  same  average  price  per  gallon  as  those  previously  made, 
showing  that  they  were  largely  decreasing  the  stock  of  better  liquors  with 
which  the  cheaper  articles  were  compounded. 

I  found  that,  on  an  average,  the  liquors  sold  were  about  15  per  cent, 
below  proof— that  is,  contain^  15  per  cent,  of  water ;  that,  practically,  no 
pure  liquors  were  sold,  except  in  the  shape  of  alcohol  and  spirits ;  and  that 
the  average  proportion  of  ingredients  composing  the  liquors  disposed  of 
were  about  29^  per  cent,  of  comparatively  good  liquors  and  7(H  P^'  cent, 
of  alcohol,  spirits,  or  very  cheap  whiskies ;  in  other  words,  a  barrel  of  40 
gallons  would  be  made  up  as  follows:  Water,  4  gallons;  liquor  Taver- 
aging  say  $1.45),  lOji  gallons,  and  alcohol,  spirits,  or  cheap  whiskies  (aver- 
aging less  than  $1.00),  25^  gallons.  This  would  give  $1.12^  as  the  average 
value  per  gallon  of  the  S6  gallons  of  proof  liquor. 

The  purchases  from  the  26th  of  September  to  the  19th  of  November,  of 
domestic  liquors  of  the  better  class,  as  shown  by  the  books  of  the  firm, 
amounted  to  2,005  74-100  gallons ;  of  these  there  were  on  hand  at  the  time 
of  the  fixe,  as  shown  by  the  schedule  of  the  insured,  1,697  gallons.  Of  cheap 
liquors,  the  purchases  amounteil  to  8,587  gallons,  of  which  794  gallons 
were  on  hand  at  the  time  of  the  fire.  Of  alcohol  and  spirits,  the  purchases 
amounted  to  9,434  2-100  gallons,  the  sale  to  1,210  gallons,  and  the  remain- 
der on  hand  at  the  time  of  the  fire  to  453  96-100  gallons.  During  the  same 
time  there  had  been  returned  767  gallons  of  liquors  which  had  been  sold 
by  the  firm,  and  of  these  70  gallons  were  stiU  on  hand,  the  remainder  hav- 
ing  been  sold. 
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The  sales  daring  this  period  had  been  13,843  25-100  gallons  in  all,  of 
which  1,210  were  of  alcohol  and  spirits,  leaving  12,633  25-100  of  compoand 
liqaors.  averaging  85  per  cent ,  equal  to  10,738  25-100  gallons  at  proof.  Of 
this  the  equivalent  of  590  gallons  was  composed  of  retamcd  liqaors,  leaf- 
ing net  sales  10,148  26-100  gallons. 

The  qoantities  of  alcohol  and  spirits  (7,768  6-100  gallons),  ani  of  the 
cheap  liqaors  (2,793  gallons),  in  all  10.561  6-100  gallons,  not  accounted  for, 
must  necessarily  have  been  used  in  compoanding,  and  would  require  for 
that  purpose  the  addition  of  4,419  16-100  gallons  of  the  higher-priced 
liquors,  making  of  these  14,080  2i-100  gallons.  Deduct  from  this  the  sslei 
(10,148  25-100  gallons),  and  we  fi.id  on  hand  at  the  time  of  the  fire  4,831 97- 
100  gallons  of  compounded  liquors  from  this  source,  and  70  gallons  of  the 
same  grauie,  which  had  been  sold  and  returned,  in  all  4,001  97-100  galloiis. 

The  *'  Spirit-Book,''  kept  by  order  of  the  government,  showed  on  hand 
on  the  19th  November,  8,293  gallons.  I  have  accounted  for  this  as  follows  :— 

Compounded  liquors 4,901.97  gallons. 

Better  "     1,697 

Cheap  "      794 

Alcohol  and  spirits 453.96 


Total 7,846.93 

Leaving 446.07        "        not  ascertained. 

To  make  the  balance  of  spirit-book.  .8,293  gallons. 

In  the  preparation  of  schedule  "  A,"  accompanying  the  proofs  of  lo«, 
I  have  treated  this  446.07  gallons  as  high-priced  whisky,  worth  $2.75  per 

Sallon,  the  books  showing  purchases  of  this  class  of  goods  at  an  earlier 
ate  than  those  above  referred  to.  The  other  articles  in  stock  at  the  time 
of  the  fire  are  shown  to  have  been  there  by  the  books.  The  total  amoant 
of  property  on  hand,  covered  by  the  policies,  on  the  19th  November,  187C, 
was,  therefore,  $16,886.59,  of  which  was  saved  property  to  the  amount  of 
$9,010.64,  as  above  set  forth,  showing  a  loss  of  $7,375.95. 

The  claim  as  made,  was  for  slock  on  hand  November  19th| 
$22,610. 21,  and  for  loss,  $12,728.51.  Total  inBorance, 
$22,000. 


ADJUSTMKN'IS   OF  LOSS. 


767 


STATEMENT   XXXVIII. 


WOOLEN  MILL. 

3388*  Resume  of  the  adjustment  of  damage  upon  the 
Wilcox  Woolen  Mill,  at  Meriden,  Conn.,  occurring  in 
April,  1870,  made  by  E.  E.  Manton,  President  of  Boston 
Manufacturers'  Mutual  (the  most  extensive  mill-writing  com- 
pany in  the  country),  and  others  Emanating  from  this 
source,  it  may  be  considered  as  authority  so  far  as  it  goes,  as 
to  what  constitutes  machinery ^  tools,  fixtures^  supplies y  furni-- 
iurCj  etc.y  as  connected  with  mill  risks  and  losses,  and  will 
illustrate  the  definitions  given  upon  these  points  under  the 
heading  ^^  Appraisal  of  Damaged  Goods.^^ 

Twenty-four  companies  were  interested  in  the  loss.  The 
total  insurance  was  $370,000,  and  the  damage  was  $39,400, 
as  follows — policies  concurrent  except  one  : — 

lasnrance.  Dama^^ 

On  the  three-Eitorj  and  attic  main  brick  building.  $95,000  00  $11K)  00 

On  tlie  shafting,  belting,  machines,  and  machin- 
ery, gas,  water,  and  steam  pipes;  tools,  fix- 
tures, supplies,  tank,  safes,  mill  and  office  fur- 
niture contained  therein 130,000  00  910  00 

On  the  stock  and  material  used,  manufactured, 
unmanufactured,  and  in  process  contained 
therein 40,000  00  800  00 

On  the  two-story  brick  dye-house,  machine  and 
repair  room,  picker-room,  drying-room,  yarn, 
wool,  and  sorting  room  (in  rear  of  main  mill). .     80,000  00       26,000  00 

On  the  shafting,  belting,  machines,  machinery, 
tools, '  supplies,  fixtures,  furniture,  dye-tubs, 
gas,  water  and  steam  pipes,  engines,  boilers, 
pumps,  and  their  connections  contained  therein.     85,000  00       22,000  00 

On  the  stock  and  material  used,  manufactured, 
unmanufactured,  and  in  process  contained 
therein 40,000  00       40,000  00 

Totals $370,000  00     $89,400  00 

APPBAI8SHEKT. 

Sound  Value.         Damaged. 

Kain  mill,  damage $190  00 

Kachinenr,  etc.,  in  main  mill,  damage 910  00 

Stock  ana  materials  in  main  mill,  damage 800  00 

Rear  buUdings,  dye-house,  picker-room,  etc.,  dam- 
age    28,000  00 

Kachlnery,  etc..  in  rear  buildings,  damage  as  fol- 
lows, viz. : — 

PHAFTINO. 

Including  couplings,  pulleys,  and  hangers 583  SO  582  60 
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BRLTIKG. 

Including  main  belt  and  coanter-belt $1,689  40  $1^  40 

1  side  lace-leather 800  800 

$1,107  40 

33§9.  MACHINES  AND  MACHENERT. 

2  Dressers  and  reels $1,000  00  $750  00 

1  Beamer 8500  2000 

2Cold4iir  drjers 1,000  00  l/WO  00 

1  Hard  end  waste-picker 460  00  445  00 

1  Kellogg  picker 175  00  160  00 

1  Parkhurst  buri-plcker 1,125  00  l/WO  00 

1  Duster 100  00  90  00 

1  Wool-washer 1,800  00  1,285  00 

1  Wash-box,  perforated  copper  bottom 150  00  150  00 

1  Extractor 40000  88000 

1  Large  mill 500  500 

1  Broad  gig       ) 

2WaBh-mllls    [    2,050  00  250  00 

6  Fulling-mills ) 

Total $5,485  00 

5hl89a.   tools  and  furnitube. 

8  Large  horses  with  casters,  $5 $15  00  $15  00 

8      "     boxes         "                " 15  00  15  00 

1  20-gal.  oil-can 800  800 

1  Pr.  Fairbanks'  scales 25  00  22  00 

1  Pr.  steelyards 500  800 

Sundry  tool^  in  picker-room 2500  2500 

2Wooltrucks .  16  00  16  00 

1  Pr.  blocks,  rope,  and  windlass 6500  6500 

1  Snatch-block 10  00  10  00 

25  Boxes  with  casters,  $o 125  00  125  00 

i  Doz.  chairs 200  200 

1  Clock 5  00  5  00 

i  Doz.  pr.  shears 600  600 

IDesk 400  4  00 

1  Stove  and  pipe 20  00  20  00 

1  Pr.  Fairbanks'  scales 8500  *    8600 

1  Large  spray  for  cloth 800  800 

7  Poles  for  poling  wool,  $3 2100  2100 

160  Yam  poles  for  wool,  25c 40  00  40  00 

250          "        "        cotton,  15c 87  50  87  50 

8  Large  reels  on  tubs,  $15 45  00  45  00 

1  Pr.  Fairbank's  scales 8000  8060 

IClock 5  00  500 

50  Bleeding  bags  for  dyeing,  25c 12  50  12  00 

IDesk   ....:. 1000  lOOO 

ICupboard  '  10  00  10  00 

8  Hydrometers 8  00  8  00 

2Pr.scales 20  00  20  00 

Sundry  tools  in  dye-house 150  00  150  00 

100  ft.  2i  inch  hose 125  00  126  00 

200ft.U     "       "      48c 9600  26  00 

4  Couplings,  $5 20  00  20  00 

2  Large  baskets  with  casters,  $8 16  00  16  00 

$1,020  00 
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3390.  supfLibs. 

ed  value  of  supplies  contained  in  dje- 

and  drug-room,  consisting  of  soda-ash, 
,  sal-soda,  soap,  bichromate,  flavine  tar- 
idd,  oxalic  acid,  picric  acid,  cochineal,  red 
iate,  alcohol,  camwood,  alum,  fuschine, 
istiCy  madder,  sumac,  oil  vitriol,  ex.  indigo, 
M,  ground  logwood,  lac  dye,  salt,  brim- 
quercitron  bark,  jellow  prussiate  potash, 
»nia,  barwood,  muriatic  acid,  chrome  mor- 
feathered  tin,  ground  hypeiine,  copperas, 
itone,  cudbear  indifo,  chloride  lime,  gallic 
lahlia  panne,  bleu  de  Ljon,  sal  ammoniac, 
A  nutgalls,  ground  alum,  brown  aniline, 
V  aniline,  chloride  potash,  tin  crystals, 

of  lead,  red  liquor,  stannate  of  soda,  red 
rs  wood,  nitric  acid,  catechu,  carboys, 
iron  liquor.    Value  $4,000 $3,000  00       $3,000  00 

9391.    FIXTURES. 

mpson's  elevator $550  00  $550  00 

ches  and  bins  in  sorting-room 50  00  50  00 

e-casks  and  attachment 15  00  15  00 

nd  tubs,  $25 150  00  160  00 

"     large,$150 000  00  600  00 

are    "         "      $75 450  00  450  00 

t  with  arms  for  skein-drying 2000  2000 

ging  perch  with  rolls 10  00  10  00 

,  water,  and  steam  pipes 10^50  00  6,00a  00. 

ruff  &  Beach  engines,  2  Drop  flue  boilers, 
•ular  do.,  1  Large  Worthinffton  pump,  1 
&  Garrison's  do.,  1  Earl  do..  Pipes,  valves, 
3»  giiuges,  indicators,  cocks,  regnlaton,  and 
ctions. 29^00  00        8,000  00. 

$10346i  0(X 

3909.  STOCK  AND  MATERIAL  IK  THE  BEAB  BUXUmiOS. 

i)s.  pulled  wool,  45c $1,580  45 

"     45^0 12>0a2  05 

"     44ic 746  26 

"        "         "     scoured,  67c 2,418  87 

"    Fleece     "          "       No.  8, 85e. 6^22  50 

"    California  woo],8Sic 847  00 

"    XXfleece      "     Borted,62e 8J^81  20 

"    Pick-lock  wool,  sorted  ft  unsortwl,  62c  6,645  60 

"    Domestic  fleece  wool.  No.  4  and  6, 52c.  4^015  00 

"    Combing                "      r5c 606  00 

"    Beedy  and  f  ribs    "      50c 1,875  00 

"    Oregon                  "      85c 44>77  50 

"    Yarn,$1.25    625  00 

"    Wool  string,  8ic 52  60 

•    Wool  sacks,  60c 420  00 

60c 80000 


$46,078  88    $40,00aoa 

Total  dunag* $89.400  00 

49 
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STATEMENT  XXXIX, 


RAILWAY  ADJUSTMENTS. 

9994.  Adjustments  nnder  railway  policies  contain  few 
if  any  points  differing  from  adjustments  upon  similar  property, 
whether  buildings,  bridges,  machinery  supplies,  etc.,  etc.,  be- 
longing to  individuals,  under  similar  circumstances  of  loss. 

The  terms  of  most  of  the  modem  railway  policies  reserve 
the  right  to  replace  buildings  and  bridges  without  waiting  for 
the  action  of  the  underwriters.  In  such  cases  the  cost  of  re- 
placing is  usually  a  matter  of  estimate,  as  it  may  be  tliat  other 
kinds  of  buildings  or  bridges  will  replace  those  burned. 

Much  will  depend  upon  the  terms  of  the  policy,  as  to  the 
subject  covered,  especially  when  it  is  in  the  general  form. 
The  proper  construction  in  such  case  will  be  left  to  the  judg- 
ment and  experience  of  the  adjuster. 

Under  the  more  modem  forms  of  such  insurance  the  poli- 
cies are  made  quite  specific,  so  that  an  adjustment  of  loss 
under  them  becomes  an  easy  matter,  as  compared  with  a 
floater. 

339ff.  The  following  settlement  of  a  loss  upon  buildings 
under  a  railway  policy  embraces  some  very  valuable  sugges- 
tions upon  this  class  of  adjustments  under  similar  contingen- 
cies, under  other  policies.  The  pdicy  was  of  the  blanket  kind 
— rate  15  per  cent. — which  had  the  misfortime,  as  to  the  un- 
derwriters, of  becoming  specific  in  its  whole  amount  in  any  one 
phce  where  a  fire  may  chance  to  occur  under  its  protection. 


9M6»  The  insurance  was  for  $50,000,  on  the  property  belon^g  io 
the  Michigan  Oeniral  BaUroad  Company,  and  on  anj  property'  for  which 
thej  maj  be  liable  except  aa  common  carriers ;  it  matters  not  of  what  the 
piopertj  may  coniisi,  nor  where  it  maj  be,  provided  the  property.  i3  pn  the 
prettisas  owned  or  occupied  bj  the  Michigan  Central  BaiUvad  Ckunpanj, 
%nd  situated  on  the  line  of  their  road  or  of  anj  branch  road  now  operated 
by  them.    No  claim  to  be  m«de  for  loss  at  any  onefiie  uji^eM  {Ute  loos  exceed 
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the  sum  of  five  hundred  dollars.  The  policj  not  to  be  liable  for  IO08  occa- 
sioned hj  collision  or  bj  breaking  down  of  cars  or  locomotives.  Libertjf  k 
aUer  or  repair  any  premuet  hertiby  insured,  as  the  interest  of  the  assured  man 
require.  Liberty  for  other  insurance,  whether  eontemporaneons  or  fatue. 

9997*  The  loss  was  upon  the  depot  boildingSy  etc,  aft  one 
of  the  stations  of  the  road^  amoanting  to  $3y210.30|  the  eiti- 
mates  for  which  were  as  follows  :^ 

W00D-8ESD. 

(Sise  81i  X  180  feet,  and  16  feet  high). 

16,840  feet  of  lumber,  aU  kinds,   (^I^OperM 1888  60 

400  lbs.  nails,  @$7perc 28  00 

60 days' hfcbor,  @  $3perday 180  00 

IsiTso 

WATBR-HOUSK. 

(Siae  16  X  26  feet,  and  17  feet  posts). 

18,600  feet  of  Inmber,  all  kinds,  r^  fdOperM $85000 

860  lbs.  nails,  @$7perc 8480 

168^  days' hibor,  ®|8perday 475  00 

2  laige  water-tanks  inside,    (^|60each 18000 

1  large  stove  and  pipe 85  00 

^Too 

BABK. 

(Sise  14  X  18  feet,  and  12  feet  poirts). 

4^760  feet  of  Inmber,  all  kinds,  &$20peTU (85  00 

200  lbs.  nails,  @$7perc 1400 

4M.shingles,  ®t5pe»M 8000 

41f  days' labor,  d$8perdaj 18600 

2  doors,  trimmings,  and  frames,  d  95  each 10  00 

2  windows  complete,  (^  $5  each 10  00 

1874  00 

00R1XMT8  OF  BABK. 

i  ton  of  hay,  d  $14  per  ton 1^00 

Ihamess  »^ 

InibbU-car damage,  JOOO 

|57(|0 

WO<M>.  i 

MO  eoids  sawed  wood  (by  actual  measurement)  borned  fai"  Wood-        4 
■litd,"d$4 9iA^^ 

The  lialnli^  of  each  $1,000  of  inrarance  was  $642.06. 
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MIXED  POLICIES. 

9998.  The  following,  from  the  "  Handbook  of  Adjost- 
ments,"  is  an  actual  adjustment  of  loss  upon  a  manafactorin^ 
establishment,  nnder  thirteen  different  policies,  covering  nine 
different  subjects  ;  being  partly  specific  and  concurrent,  part- 
ly general  and  non-concnrrent,  and  wholly  mixed. 

The  loss  was  total  on  some  of  the  subjects,  and  partial  on 
others,  which,  with  the  exceedingly  mixed  nature  of  the  poli- 
cies, made  it  a  nice  point  of  adjustment,  under  existinff  rules, 
to  find  the  true  apportionment.  The  process  by  which  the 
contribution  was  arrived  at  is  given  in  detail,  and  will  be 
foand  nnder  Rnle  VIH.  (3336).  It  is  chiefly  to  exhibit  the 
&llacie3  attending  the  general  application  of  this  rule  to  ad- 
justments of  this  character,  that  this  example  has  been  repro- 
duced here,  in  exlenso.  A  correct  adjustment,  occupying  but 
a  Hmited  space,  will  be  appended. 

BXCAPirnLATIOK  or  THB  F0LIC1X8. 


Compuln  d«lg- 

BiWdbyNo..    How 
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3999*  The  loss,  as  ascertained  and  reported  bj  the  Ap- 
praisersy  was  in  the  following  form  and  amoimtS;  viz. : — 

LOSS. 

Ktigine Loss,  $2,000^0 

PuTleyB "  200  00 

Belting "  95100 

HhAftinff  and  hangers "  400  00 

Toolsand  fixtures ••  1,»57» 

Machinery *•  5^14 

Stock  and  materials "  8;345  00 

Building "  7.14600 

Water  and  cog  wheels "  1.400  00 

Total $22,687  78 

APPORTIONMENT. 

3SOO*  Companies  numbered  one  and  seven  cover  coB' 
jointly  to  the  amount  of  $2,000,  upon  subjects  the  loss  up^^ 
which  is  $7,928.14,  as  follows,  which  gives  the  insurance  ^ 
25.227  per  cent,  of  the  loss,  viz. : — 

On  engine Iobs  $2,000.00,  at  25.227  per  cent,  gives  $504.^^ 

•'  machinery •*      6,828.14,  "       "  "  •«    l,d44.#'  ^ 

pulleys •*         200.00,"      "  "  "        (H).#^ 

shafting  and  hangers,  *'         400.00,''      "  ''  ''       lOO.SF^ 

Total  loss $7,928.14         ToUl  Insurance. .  $2,000.(?^ 

These  amounts  give  the  insurance,  jointly j  by  these  c(^iZ2* 
{)anics,  upon  each  item ;  divided  pro  rata^  the  liability  of 
each  is  ascertained. 

3301*  Companies  numbered  twOj  three^  f^^y  fi^'^  and 
aiXy  cover  in  the  same  manner  to  the  amount  of  $3,000,  upon 
subjects  the  loss  on  which  is  $3,551.00,  which  gives  the  in- 
surance as  84.485  per  cent,  of  the  loss,  viz. : — 

On  engine loss  $2,000.00.  at  84.485  per  ct.,  gires  $1,689.66 

"  belting "        951.00.  "       "         "  "  808.4S 

**  pulleys '*         200.00,  "       «'         «•         "  168.97 

*<  shafting  and  hangers,**         400.00,"       **  **  *<  837iM 


ti 
<< 


Totalloes $8,551.00         Total  Insurance. .  $8,000.00 

Being  the  respective  amounts  of  joint  insurance  by  these 
companies  upon  each  item. 
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3303.  These  same  companies  cover  also^  in  the  same 
manner^  to  the  amount  of  $3^000,  on  other  sabjects  the  loss 
on  which  is  $7,285.73^  which  gives  the  insurance  as  41.174 
per  cent,  of  the  loss,  viz. : — 

On  machinery loss  $5,328.14,  at  41.174  per  ct.,  gives  $2,198.81 

"  tools  and  fixtures..   **       1,957.59,"      "  "  "  806.19 

Totalloss $7,285.73         Total  insurance. .  $3,000,00 

Being  the  respective  amounts  of  joint  insurance  bj  these  com- 
panies on  these  two  items,  in  addition  to  those  before  named. 
A  pro  rata  division  will  give  the  liabilitj  of  each  one. 

3303.  Companies  numbered  eighty  ninCj  and  tftij  cover 
in  the  same  manner,  to  the  amount  of  $4,000,  on  subjects  the 
loss  on  which  is  $3,108.59,  which  gives  the  insurance  as 
128.658  per  cent,  of  the  loss,  viz. : — 

On  pullejs loss  $200.00,  at  128.658  per  cent.,  g^yes  $257.00 

"  belting "       951.00,  "       "  "  "    1,223.00 

"  tools  and  fixtures. .   "    1,957.59,  "       "  "  "    2,520.00 

Total  loss $3,108.59  Total  insurance. .  $4,000.00 

Being  the  respective  amounts  of  joint  insurance  bj  these 
companies  upon  each  item ;  a  pro  rata  division  gives  the 
liability  of  each. 

3304.  Companies  numbered  /our,  sevetiy  eighty  eleveuy 
ticelvCy  and  thirteeUy  cover  upon  the  building  to  the  amount  of 
$9,000  concurrently,  the  loss  on  which  is  $7,146,  which  gives 
the  insurance  as  125.943  per  cent,  of  the  loss;  a  pro  rata 
division  among  the  insurers  gives  the  liability  of  each. 

Companies  numbered  twOy  threey  four^  fivCy  siXy  eighty  nincy 
and  ten,  cover  upon  the  stock  concurrently  to  the  amount  of 
$5,000,  the  loss  on  which  is  $3,245,  which  gives  the  insurance 
as  154.083  per  cent,  of  the  loss ;  by  a  pro  rata  division  of 
which  the  separate  liabilities  can  be  computed. 

Company  numbered  nine  covers  upon  the  wheel  to  the 
amount  of  $1,000;  on  which  the  loss  is  $1,400,  or  total. 
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330ff.  Having  thus  arrived  at  the  amount  insured  by 

the  several  companies  upon   each   item,  and  knowing  the 

amount  of  loss  upon  each  subject^  the  ratio  of  contribation 

toward  payment  is  readily  found.     The  following  Tabular 

APPORTIONMENT 


COMP'O. 

Enoins. 

PULLKTS. 

Beltiho. 

Shaft  and 
Hanobbs. 

Tools  aid 

FiZTUUS. 

No. 

Insores.    Pays. 

1 

Insures.  Pays. 

Insures. 

Pays. 

Insures. 

1 
Pays.  Insures. 

Psys. 

1 

959  27 
281  61 
281  61 
281  61 
563  99 
981  61 
952  97 

931  10 
956  30 
956  30 
956  30 
519  60 
956  30 
931  10 

25  23   10  54 

50  46 
56  33 
56  32 
56  33 
119  64 
56  39 
50  45 

45  77 

1 

9 
3 

4 
5 

6 

7 

98  17 
98  16 
98  16 
56  33 
98  16 

95  93 

96  37 
64  95 
96  37 

1183 
11  83 
1183 
93  66 
11  83 
10  54 
40  53 
96  96 
40  45 

133  90 
133  90 
133  91 
967  81 
133  90 

69  88 
62  88 
69  88 
195  74 
69  88 

51  41 
51  41 
51  41 
102  89 
51  41 
45  77 

134  36 
134  97 
134  36 
268  73 
134  37 

1 
79  «' 

79  05 

1 

79  OS 

UBll 

79  06 

g 

4SB63 
305  75 
4SB63 

915  16 

945  00 

6:k)oo 

945  00 

556  si 

0 

143  43 
915  15 

•••••• 

aroe 

10 

SS6» 

11 
19 
13 

1 

i 

1 

1 

P»y 

9.000  00 

900  00 

95100 

400  00 

........ 

1,987  59 

Intiired. 

9,194  90 

476  49 

9.096  43 

438  85 

■ 
!3,396  19 

1 

BBCAPTTULATION. 

Total  amount  of  Insomioe 187,000  00 

Total  amount  of  loss.  83.80  per  cent,  of  Insnmniw,  equals 199,697  73 

Total  payment  of  loss,  77.994  per  oent         "  "     90,850  44 


of  loss $1,777  99 

3906»  From  this  statement  it  appears  that  machinery  was  insored. 
onlj  to  the  amount  of  $8,687.91,  plus  unexhaosted  insurance  sabseqnently 
added,  $412.94,  while  a  careful  reading  of  the  policies  will  show  that,  under 
the  role  requiring  compound  policies  to  contribute  to  their  full  amount 
upon  9J1J  one  subject  under  their  protection,  policies  om  to  inen,  inehuim, 
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Statement  will  present  at  one  view  the  amount  of  insurance 
and  the  amount  of  loss,  in  gross  and  upon  each  subject;  with 
the  apportionments  and  contribution  to  the  loss,  both  concur- 
rently and  for  the  excess  on  machinery,  by  each  company. 

AND-  CONTRIBUTION- 


Machimsbt. 

Stock. 

BuiLDUfO. 

Water 
Whkbl. 

Totaia 

InsnrM. 

:Payi.  jPays. 

Tniniret. 

Payt. 

InnireB. 

Pays. 

Innms. 

Pays. 

Inmirea. 

Payg. 

672  05 
365  63 
365  64 
365  63 
731  27 
365  64 
672  05 

1 
672  05   40  54 

365  63   55  31 

i 

365  64   55  31 
365  63   55  31 
731  271110  62 

1,000 

1,500 

1,500 

2,500 

3.000 

1,500 

2,000 

3,750 

2,500 

2,250 

2,500 

1,500 

1,500 

1,000  00 
1,206  92 

500  00 
500  00 
500  00 
1,000  00 
500  00 

394  50 
324  50 
394  50 
649  00 
394  50 

1,206  92 

1,000  00 

794 

2,000  08 

• 

2,413  89 
1,206  92 
1,794  00 
2,489  66 
1,865  71 
1,998  57 
1.966  00 
1,191  00 
1,191  00 

365  64 
672  05 

55  31 
40  54 

1,000  00 
1,500  00 

794 

1  101 

750  00 
500  00 
750  00 

486  75 
394  50 
486  75 

1,000  00 

1,000 

2,500  00 
1,500  00 
1,500  00 

1,965 
1,191 
1,191 

. 

3,537  91 

412  94 

3.245  00 

7,146 

1,000 

20,850  44 

3,537  91 



5,000  00 

9,000  00 

1,000  00 

27,000 

1 

(CONTINUBD.) 

Bzoeit  of  lofls  oyer  payment! 11,777  99 

Hade  up  as  follows,  vis.:  Sxcesa  on  maohineiy $1,377  99 

"       "  water-wheel 400  00     1,777  29 

Gfosa  salvage,  22.776  per  oent  of  ininranoe,  eqnali  16,149  56 
CMtfred  machinery,  as  one  of  their  several  subjects,  to  the  amount  of  $5,000 ; 
hence,  that  amount  most  be  appropriated  to  madiinery,  though  policies  <me 
and  9nen  are  exhausted  thereby.  This  will  show  that  the  operation  of 
EtcruB  Vlll ,  even  with  unexhausted  insurance  to  the  amount  of  $418.04 
idded,  still  failed  to  furnish  indemnitj  bj  the  amount  $1,089.15. 
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EXCESS  OP  LOSS  ABOVE   CONCURRENT   CONTRIBUTION. 

9307.  By  an  examination  of  the  figures  and  statements 
before  made^  it  will  be  seen  that  while  the  concurrent  contri- 
bution has  exhausted  some  of  the  policies,  others  remain  unex- 
hausted ;  and  as  the  loss  upon  some  of  the  subjects  coyered 
by  the  insurance  still  remains  unliquidated,  the  excess  of 
those  unexhausted  policies  must  be  applied,  pro  rata^  to  the 
payment  of  the  unliquidated  loss  as  far  as  such  excess  will  go 
in  that  direction,  as  in  the  second  column  of  payment  on 
machinery. 

3308.  We  thus  find  the  excess  to  be  as  follows,  viz. : — 

Companies  numbered  oris  and  ^enen  cover  on  machinery  $3,000,  and  pay, 
concurrently  with  the  others,  $1»9 18.82,  leaving  a  balance  unexhausted  of 
$81.08  to  be  applied  on  excess  of  loss  on  machinery,  beyond  cononmnt 
contribution,  or  $40.54  each. 

Companies  numbered  two^  thne,  fowr^  JU>e,  and  mx,  cover  on  machinery 
and  tools  $8,000,  and  pay  concurrently  with  the  others,  on  tools  $474.38, 
and  on  machinery  $2,193.81,  leaving  an  unexhausted  balance  of  $331.86  be- 
yond concurrent  contribution,  to  be  applied,  pro  rata,  upon  the  loes  on 
machinery  in  excess  of  concurrent  contribution. 
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CORRECTED  APPORTIONMENT. 

9S09.  The  following  tabulated  form  of  apportionment  of 
this  Example,  under  the  Rule  for  compound  policies;  will  ex- 
hibit the  contributive  liability  of  each  policy  upon  each  of  the 
several  items  at  one  view. 


Got. 

Maohlnery. 

Engine. 

PnlloTB. 

Belfg. 

ShAft'g. 

TcM^and 
Fixtores. 

Stock. 

Boild'g. 

WheeL 

No.  1 

« 

1,000  00 

500  00 
500  00 
500  00 

1,000  00 
600  00 

1,000  00 

« 

1 

1 

« 

I 

$ 

1 

1 

2 

500 
600 
600 
1,000 
600 

500 
500 
500 
1,000 
500 

500 
600 
500 
1,000 
500 

600 
500 
500 
1,000 
500 

600  00 
600  00 
500  00 
1,000  00 
600  00 

600 
600 
500 
1,000 
600 

8 

4 
6 

1,000 

6 

7 

1,500 

8 

1,500 
1,000 
1,500 

1,500 
1,000 
1,500 

1,500  00 
1,000  00 
1,500  00 

750 
500 
750 

9 

1,000 

10 

11 

2.600 
1,600 
1,600 

12 

18 

Ins.. . 

6,000  00 

8,000 

7,000 

7,000 

8,000 

7,000  00 

5,000 

9,000 

1,000 

Loss. 

5,828  14 

2,000 

200 

951 

400 

1,967  19 

8,245 

7,146 

1,400 

Pr.ct. 

100  00 

661 

2.857 

18.586 

1.88i 

27.960 

64.90 

79.40 

100 

3310.  It  will  be  noted  that  companies  Nos.  1  and  7 
were  liable  to  assessment  upon  engine  ;  but  the  ratable  pro- 
portions of  these  policies  having  been  exhausted  upon  mc^ 
chinertfy  they  had  nothing  to  contribute  upon  engine. 

Had  they  been  assessed  with  the  other  co-insurers  upon 
enginCj  a  re-assessment  would  have  been  necessary,  which 
would  have  produced  the  same  final  result  as  above  ;  and  as 
the  loss  upon  machinery  could  not  be  paid  in  full  without  the 
contribution  of  companies  1  and  7  to  their  full  amount;  they 
must  be  thus  applied,  leaving  the  loss  upon  engine  to  be  assess- 
ed upon  the  other  companies  covering  thereon. 
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3S11.  From  the  foregoing  table  of  apportionment  we 
get  the  contribution  by  multiplying  the  amount  of  each  policy 
by  the  percentage  of  its  liability  upon  each  item  (Rule  VIII.), 
producing  the  following 


TABLB  OF  CONTRIBimON. 


i 

Iffa. 

ebine- 

• 

1,000 
500 
500 
500 

1,000 
500 

1,000 

Bngine. 

PoDeTi. 

Belting. 

Shaft's 

and 
Han'ga. 

Toola 
and  FU. 

tDTM. 

1 
I 

Stoek. 

Bnfld. 
Ing. 

1 

Tolali. 

1 

• 

• 

• 

• 

• 

• 

• 

• 

• 

1.000  00 

Q 

333  33 
'Xn  33 
333  33 
(m  67 
^133  33 

14  28 
14  29 
14  28 
28  57 
14  29 

67  93 
67  93 
67  93 
135  86 
67  93 

66  66 
66  67 
66  66 
133  34 
66  67 

139  83 
139  83 

138  83 
279  66 

139  83 

334  SO 
334  50 

1.446  :i 
1,446  .V 
3.340  54 
3,889  U 

3 

4.. 
5 

334  50 
649  00 
324  50 

|.    794 

6 

m   m  m  m   m  m 

1,446  51 

1.794  O 

7 

794 
1,191 

8.. 

'42  86 
28  57 
43  86 

303  78 
135  86 
303  78 

419  48 
379  65 
419  48 

4e«'75 
394  50 
486  75 

'006 

8,3439 

9.- 

1.768  S 

10 

1,158  8 

11 

1.985 
1.191 

1.985  0 

13 

1,191  0 

13 

1.191 

1.191  Q 

Totls 

5,000 

3,000  00 

200  00 

951  00 

400  00 

1,957  50 

3,345  00 

1  V46 

1,000 

31jB»a 

33 13.  By  a  recapitulation  we  get  the  results  of  this  ad 
justment  as  compared  with  the^r^  and  more  extended  one. 

RBCAPITULATION. 

Total  insnnuiee $27,000  00 

Total  payments 21,899  59 

Salvage  to  companies $5,100  41 

Total  loss $22,027  78 

"    payment 21,899  59 

Excess  of  loss  over  payment $726  14 

Made  up  excess  of  loss  over  insurance  as  follows : — 

On  machinery $328  14 

••    wheel 400  00 

Uninsured  total $728  14 
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MIXED  POLICIES. 

LOSS   UPON  A   COAL-BREAKEB. 

3S13.  The  following  is  an  abstract  of  an  actual  adjust- 
ment of  a  loss  upon  a  coal-breaker,  where  the  policies,  though 
in  the  main  specific,  were  yerj  much  mixedy  and  the  appor- 
tionment was  further  complicated  by  the  exceedingly  careless 
manner  in  which  the  appraisement  of  damage  was  made. 

Nine  companies  covered  various  items  to  the  amount  of 
$22,500,  under  two  sets  of  policies,  as  follows  : — 

Numbers  onej  twOy  threeyfour  and  five  covered  as  follows  : — 
(TAc  marginal  letters  are  far  reference  to  Appraiser's  Scheduk.) 

I. . .  .On  slope  engine-house,  and  all  wood- work  connected $400 

A.  . .  *'  tvoo  forty  lurse-power  hoisting -engines,  drams,  chains,  wire 

rope,  and  ail  connected  machinerj TOO 

B.. .  •  "  9iz  boilers,  steam-pipes,  and  aU  connections  for  slopa-jngine    100 
J. . .  •  *'  breaker-frame,  cnaiee,  plane,  trestling,  engine  and  builer- 

hoose,  and  all  wood-work  connected 500 

C...  "  fifty  horse-power  breaker-engine,  roUers, screens, belts,  shaft- 
ing, and  all  connected  machinery 700 

H...  "  thtee  boilers,  steam-pipes,  and  all  connections  for  breaker- 
engine  100 

Each  company $2,600 

Five  companies — total 12,600 

9S14.  Companies  numbered  sixy  seven,  eight  and  nine 
covered  as  follows,  viz.  :— 

H. . .  .On  breaker  structure,  engine  and  boilerJiouse $1»000 

C....  *'  engine 800 

B....  "  screens 160 

K.  ..  "  plane  stmcture 350 

D.  ..  '*  rollers  and  gearing SOO 

O,  .,  •'  rearing  ana  machinery 860 

H.  .  •  "  boilersand  steam-pipe  oonnastions 70 

F....  ••  belting 80 

ESachoompMiv $2,600 

Four  oompanM*— total $10,000 
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THE    APPBAIBEKENT   OF  DAHAGB. 

331a,  Ab  rendered,  waa  as  follows — the  marginal  let- 
ters referring  to  the  same  items  in  the  several  policies,  or 
as  nearly  so  as  they  can  be  ascertained,  no  effort  having  b^n 
made  to  have  the  order  of  the  appraisement  correspond  with 
the  arrangement  of  the  subjects  in  the  policies ; — 


..Itoo    forty  hone-power    hofating-enffinee,    drama, 

chalDS,  wire  rope.  Rnd  ftll  eoDnectlooB 

.  .8ix  hoUera,  Bteam-plpe,  and  all  connection*  for  elope- 


t5.500 

um 

ijBM 

80O 

iiJSUO 

1.700 

I8.O0O 

1^ 

im 

%sm 

1,800 

4,M7 

4,UM 

C.E.HcTeenaiD  breaker. 

C,  F.  Betting       '•  

C.,G. Plane  gearlDff  uid  mkohiuei;  in  old  pli 

C. . .  .Pulleys  and  nhafting 

ll...Thrtt  boilers,  steam-pipe,  and  all   connectlonB  for 

1.  ...BIopounglnB-honse  and  all  wood-work  connected  . .. 

J Breaker-frame.  cbuteB,  trestling.  engine  and  boiler- 

houie I   inftoj      to;«H 

K., .  -Plane  stmctore t    '"•'»•     J  ifi^ 

Total  damage $9A^ 

93 1 6.  The  apportionment  of  the  insurance  upon  each  of 
the  sabjects  does  not  appear,  bat  the  final  apportionment  of 
the  toss  among  the  several  componi^  was  ho  made  as  to  pre- 
sent the  following  statement  of 


OONTBIBimOM  TO  PATXBKT. 


C.         i. 

B 

C.           D. 

K.      !p..G.(h. 

SSl:;::::J!SS 

99  8a 1    IOC 

99  i^C.'.'.Vj     100 
IS.  00      4301      70 

ISOOe;     4S0;      TO 

,. 

.  !.. 

•rviisit 

flO 

a 

3T3  W     M4< 
IM  H     13!l  4; 
IW  5T     IM  « 

400 

400 
4(0 

400 

«Eao 

SM79 
588  79 
UK  79 

msi3 
1.000  00 
1,000  00 
ilooooo 
1,090  n> 

aSsK 

149  M 

a,*6ow 

3.459  W 
£4»9S 

MS 

9.flee  IT 
lose  IT 

Total!...  3.S00 

300 
300 

a.Mo  00  1,700  00 

1.09«lo'l,10i       7M 

1,800  00,  a,ooo  1,000 

9,000 
4,096 

S,4M96 

e.7!«  OD 

1.653  00 
1.083  00 

S0.«B3Da 
34.2JTM 
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9317.  From  the  foregoing  statements  (as  found)  we  make 
the  following  dedoctions : — 


BBCAPrrCLATIOK. 


ItfilDS. 

i 

a 

i 

} 

ii 

: 

1 

11 

4. 

"■a 

1 

1.W1 

|3,BW 

*,7W 
MX 

sa 

'■a 

3,000 

i5= 

"•as 

»,60U  IK 
,"■«»* 

2,000  « 
l,'8M0l 

■»sss 

"mm 

tixoiia 

»iw)oo 

MO  00 

■•as 
is;  IS 

t^EE:i5 

d'S." 

«3.Wtl04 

i,«&s  to 

•=>■ 

•"■SS 

t»4,Wt 

tfojmm 

$I.SOflH 

•u.'OToo 



931 S.  *Item  C. — PvUegi  and  tho^Ung,  ftppnlaed  damBge  on  whiefa  was 
9S,S00,  seoniB  from  some  caose  to  have  been  omitted  id  the  apportionment 
of  the  loes  eotirel;,  though  It  maj  hiiTo  been  included  amoag  some  of  the 
otiMT  Itema  The  itemii  of  the  appr^aement  differ  bo  widel;  from  the  u- 
nngemeot  in  the  poUciea,  that  it  seems  almost  impossible  b;  the  papen 
alone  to  tell  which  Is  which;  so.  In  criticising  the  adjustment,  an  sSbrt 
has  been  made  to  keep  as  cloaelr  to  the  adjuster  as  possible,  that  no  lajns- 
tice  may  be  done  to  him;  the  object  of  the  criticiiun  being  tlie  rub  b; 
which  the  apportionment  wat  niade,  and  not  the  adjuster  alone;  except 
in  BO  far  as  he  Boema  to  have  sacrificed  the  interests  of  the  ineured  for  the 
benefit  of  his  companies,  for  in  his  evident  zeal  to  do  his  best  for  hla  com- 
panies we  are  pnsentad  with  the  anomalj  of  a  salva^  of  (1,606.04  ttpon  a 
loM  more  than  jifly  per  cent,  in  excess  of  the  total  ioeuranca,  when  but  one 
item,  B,  bj  bis  own  showing,  has  a  salvage,  and  that  onl;  to  the  amount 
of  $200.  Or,  in  other  words;  a  parmeot  is  made  of  (20,893.06.  nnder  an  in- 
Boranoe  of  $32,800,  In  satiafaetlon  of  a  loss  of  (84,297.00. 

9319.  From  the  mixedna.tare  of  the  insarance,  and  the 
worse  than  mixed  manner  in  which  the  appraisement  is  re- 
ported, it  would  he  natural  to  eappose  that  some  role  like  that 
of  "  {Apportionment, "  (Bule  viii.,)  had  been  applied  in  this  case. 
This  B.VLB  VIII.  might  produce  just  snch  results,  as  is  seen 
in  Statement  zl. ;  but  in  that  case  the  losses  were,  with  one  ex- 
ception, partial,  so  that  the  rule  of  proportion  between  the  in- 
sured and  hia  policies  was  cperative.  In  the  present  case  the 
esses,  with  one  specific  ezoeptioo;  were  total;  in  which  event 
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Statkmkht  XLI.— CoKTuruED . 
the  rale  of  proportion  was  not  operative.  *E^It  compaoy,  except 
th(Me  coTering  the  salvage  item  B.,  Bhonld  have  paid  total,  and 
these  exceptional  officea  should  have  paid  total  except  $200, 
and  the  salvage  shared  pro  rata,  in  proof  of  which  we  sabmit, 
as  much  more  equitable  and  more  in  accord  with  the  epirit  ot 
the  insorauce  contract,  the  following  table  of 

APPOBTIONIIBirT  AND  COimUBDTKni. 


Oompui; 

A. 

B. 

C. 

D. 

E. 

P. 

0. 

H. 

I. 

J.    1    K.    JT«.l. 

1 

■BX 

'illli 

lOJ 

100 

(MM 

•M 

i 

Is 

1 

m 

lot 

*B 

H  ■■--  «.«" 

wo!    ....'  t^ 

l:SS!i  •mSI  l^ 

I.DiiO.      3M|i    LKO 

i.oou;     asoj   jjoo 

J 

iDumncG 

•wi 

•000 
II.WO 

iaau 

(1.M0 

|1.«X) 

raH».ooO|$e,Mo  »i.«io(s^ko 

LOM-   .. 

»»,B00 

«i.«jo  »i.iaejts.7S8  «i.aa  |3Mn 

Pw 

KGOO 

•^ 

$*,m 

•800 

•600 

•no 

•l.«» 

•■T80  •».«B|te.500  |l.Wt«t3« 

LOSS  FORMS. 

9S30«  The  following  are  the  principal  forms  in  use  in 
the  adjustment  of  losses.  These,  or  others  similar,  are  fur- 
nished by  the  companies  in  all  cases  of  honest  losses  (1007), 
viz.  : — 

I.  Notice  op  Loss  by  the  Agent 2821 

n.  Appraisers'  Blanks,  vi* 2823 

"  agreement  for  submission  to 2326 

declaration  of 2328 

Schedule  A 2380 

"  "         various  forms  of,  viz 2381 

"  "         A.  for  owner 2882 

B.  "    goods  held  in  trust 2883 

C.  "        "      sold  but  not  delivered 2384 

"  "         D.    "    whom  it  may  concern 2385 

E.    "    damage  by  removal 2386 

"    "    owner 2887 

"    "    others 2388 

IIL  Builders' Estimates 2889 

extended  form  of 2343 

"  specifications 2344 

"  form  of  Home  Insurance  Ck}mpany .   2849 

"  certificate  of  responsibility 2345 

"  "         of  damage 2347 

of  architect 2348 

IV.  Preliminary  Proofs 2350 

"  form,  full  covenants 2352 

'  "      no  covenants 23o4 

'       Schedule  A 2355 

B 2356 

"      actual,  in  full 2357 

'  "      for  Railway  company 2858 

"  "      under  re-insurance 2367 

"  "      of  claim  and  award 2861 

"      "  award.  Form  1 2365 

"  "      "        "         "      2 2866 

V.  Receipts 2370 

'  form  for  partial  loss 2378 

"  "      "    indorsement  on  policy 2374 

"      "    totalloss 2875 

"  "      "    cancellation  of  policy 2376 

where  policy  is  lost 2377 

draft  and  receipt 2878 

KBL.BA8B  2871 

50 


I* 
ti 
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9S31.  I.  NOTICE  OF  LOSS  BY  THE  AGENT 

(1571.) 

Agency  at 

18... 

To  the Insurance  Co. 

of 

A  loss  occurred  at  this  Agency  on  the day  of 

18.  •  • .,  at. . .  .o'clock. . .  .M. 

Name  of  insured 

Location  (street,  town,  or  village) 

Policy  No Amount,  $ Expires 18.  . 

Property  covered 

Other  insurance,  concurrent  or  otherwise  (give  names  and  amounts):  .... 


Probable  amount  of  loss  (total  or  partial) 

Particulars  as  far  as  known :  (state  all  that  may  be  known  or  suspected 
as  to  the  origin  of  the  fire,  with  attendant  circumstanoes) .*•  • 


Notice  of  lots  received  from ,  the  insured, 

of 18.... 

Agent 


Always  report  at  once,  by  telegraph,  loss  of  any  considexaUe 
amount,  invariably  giving  the  number  of  policy,  noting  other  insuxtnee, 
and  saying  whether  loss  is  partial  or  total ;  and  forward  full  partieoltn 
on  one  of  these  blanks  by  first  mail. 

9S99*  This  form  usuaUj  covers  a  sheet  of  ordinary  letter 
paper;  with  a  proper  indorsement  on  the  reverse  tide,  for  fil- 
ingi  and  is  famished  to  agents  among  other  supplies. 
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11.  APPRAISERS'  BLANKS. 

(1808.) 

3S33.  These  blanks  are  very  important  to  the  under- 
iter;  and,  being  conclusiye  as  to  the  mecisure  of  damage  sus- 
ned  by  the  articles  submitted  for  appraisement,  the  insured's 
.im  for  damage  thereon  is  limited,  within  the  terms  of  the 
[icy,  to  the  sum  named  therein. 

3334.  First :  iJubmission  to  Appraisers  :  This  is  the 
reement  of  the  parties  in  interest  to  submit  the  matter  of 
mage  to  the  property,  as  required  by  the  condition  of  the 
licy,  to  certain  parties  therein  named  for  estimate  and  ap- 
usement.  It  should  be  signed  by  the  claimant  and  the 
npany  by  its  agent. 

333j|«  This  agreement  has  reference  solely  to  the  parties 
be  selected  as  appraisers,  and  is  not  an  agreement  to  submit 
in  appraisement  of  damage  to  the  articles,  as  that  is  a  stipu- 
Lon  of  the  policy,  and  a  condition  precedent  to  the  payment 
the  claim,  when  an  appraisement  is  demanded. 

16.  FORM  OP  AGREEMENT  FOR  SUBMISSION  TO  APPRAISERS:, 

« 

It  18  HBRBBT  AGBEBD,  by ,  of  the  fi^i  pftrt,  an<J^ 

FiRB  IlTSURAKCE  COMPANT,  of  the  City  of ..... 

ihe  second  part,  that and (together 

ti  a  third  person  to  be  chosen  by  them,  if  necessairy)  shall  estimate  and 
raise,  at  the  trae  cash  value  thereof,  the  damage  caused  hjflre  (teater), 

ach  property  belonging  to « .  ^ ... . .  ..as  iAay  be  specified  in 

accompanying  schedule ;  which  estimate  ivvd  appraisement  submitted 
hem,  or  any  two  of  them,  in  writing^^  vi  to  the  amount  of  such  damage, 
1  be  binding  upon  both  parties,  It  i9  understood  that  this  appoint- 
t  has  no  reference  to  any  questions  or  matters  of  difference  within 
terms  and  conditions  of  the  Insurance,  and  shall  be  binding  on  the 
ies  hereto  only  so  far  as  regards  the  actual  cash  value  of,  or  damage 

ich  property,  covered  by  policy  No ,  of  the  agency  of  said 

pany,  at ,  as  may  have  been  saved  in  a  damaged  oon- 

»n,  and  submitted  to  the  above-named  appointees  for  appraisement. 

WrriTBSS  our  hands  at ,  this day  of ,  ▲.  d.  18. ...» 

(Claiifiant)^ 

PiBB  Ihs.^  Ck^, 

By .^.....^^^.Atl* 
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3337.  Second :  Appbaisers'  Declaration,  under  oaih, 
that  they  will  act  impartiallj,  and  to  the  best  of  their  skill  and 
judgment;  in  the  appraisement  of  damage  to  the  articles  sub- 
mitted to  them.  To  be  signed  by  all  of  the  appraisers ;  to 
be  sworn  to  before  some  properly  qualified  party. 


333§.  FORM  OF  DECLARATION  OF  APPRAISERS. 

4 

State  of 


County  of. 


>  88. 


We,  the  undersigned  appraisers,  do  solemnly  swear  that  we  will  act 
with  strict  impartiality  in  making  an  estimate  and  appraisement  of  the 

actual  damage  sustained  by  the  property  of ,  ioBand 

by  the Fire  Iksurancb  Company  of  the  City  of • 

and  saved  in  a  damaged  condition ;  and  that  we  will,  to  the  best  of  our 
knowledge,  skill,  and  judgment,  return  a  true,  just,  and  conscientiouB  ap- 
praisement and  estimate  of  the  damage  on  the  property  submitted  to  as. 

WriNESS  our  hands,  this day  of ,  ▲.  D.  18...- 


Subscribed  and  sworn  before  me,  this day  of ,  18. . .  •» 

,  /.  P.  (or  iV.  P.) 

9339.  Third :  Schedule  or  Invkntory  of  articles  ap- 
praised, showing  the  estimated  damage  to  the  articles  singly 
and  in  the  aggregate.  To  be  signed  by  the  appraisers  at  the 
close  of  the  inventory.     ( 1 7  8S«) 

3330.  FORM  OF  APPRAISERS'  SCHEDULE  A. 

Schedule  of  property  of ,  damaged  by  fire  (iMUr)f 

tOn  the day  of ,  A.  D.  18 ,  at » 

the  .damage  on  which  was  assessed  by ,  and • 

and ,  Appraisers,  on  the day  of ,  A.D.  IS-*" 

(This  is  the  customary  form ;  the  one  below.  Form  A,  is  more  specific.) 

I^TAe  damaged  property  muit  at  once  be  placed  in  a»  good  conditum  oi 
posiible  hy  the  owner,  duly  assorted  and  arranged  according  to  the  teveralkii^' 
.^eparaiing  the  damaged  from  the  sound. 


appraisers'  blanks. 
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Articles  without  apparent  or  known  damage  are  to  be  considered  un- 
injured, and  should  not  be  included  in  this  schedule.  If  anj  such  should 
be  found  herein,  the  appraisers  will  enter  their  cash  value  as  sound,  in 
the  first  columns,  and  enter  the  same  amounts  in  the  second  columns. 
This  blank  must  be  properly  filled  out  by  the  owner,  with  a  Ust  of  the 
damaged  articles,  showing  the  quantity,  kind,  and  quality,  but  not  the 
value  of  each,  in  the  order  of  tlie  insurance,  which  will  thus  much  facilitate 
the  labors  of  the  appraisers  and  adjusters.  The  appraisers  will  determine 
the  actual  cash  value  of  each  article  as  sound,  and  assess  the  damage  at  a 
definite  sum  per  yard,  dozen,  pound,  bushel,  or  gallon,  as  the  case  may 
require,  and  enter  the  same  in  the  appropriate  columns.  Appraisements 
by  percentage,  or  in  the  lump,  should  be  the  exception,  and  not  the  rule. 

Goods  damaged  by  removal  only  should  be  specified  separately. 

933 1«  Of  this  schedule  there  are  several /ar/^w,  viz. : — 

1.  For  the  owner,  designated  Form  A. 

2.  For  "goods  held  in  trust  or  on  commission,"  or  "on  storage,'' 
designated  Fobm  B.    (1197,  1790.) 

3.  For  "  goods  sold  but  not  removed  from  store,"  designated  Fobh  C. 
(19059 1700.) 

4.  For  property  held  "  on  account  of  whom  it  may  concern,"  desig- 
nated Form  D.    (1333.) 

5.  For  the  property  of  either  of  the  above-named  parties  which  may 
be  simply  "  damaged  by  removal  "  (16§0,  1789),  designated  Form  E. 

The  blank  form  of  this  schedule  will  be  the  same  for  either 
of  the  above ;  the  difference  will  be  only  in  the  heading  of 
each.     This  ruled  blank  is  usually  furnished  by  the  company. 

FORM  A.— FOR  THE  OWNER. 

3333.  Schedule  of  the  property  of  Amos  White,  of  ScottsviUe,  Illinois, 
insured  by  the  Olobe  Fire  Insurance  Company  of  Yarmouth,  Ky.,  under 

poUcy  No.  1,000  (renewal  No. ),  issued  at  its  agency,  at  Jones ville,  Ky., 

and  damaged  by  fire  on  the  28d  day  of  January,  a.  d.  1872 ;  the  damage 
upon  which  was  appraised  by  Oeorge  Wfate,  James  Blacky  and  John  Broun, 
sworn  appraisers,  on  the  Slst  day  of  January,  1872,  a«  follows: — 


i^oantlty. 

Names  of  Articlefl  and 
Marks. 

Actual  Cash  Valus  as 
Sound. 

Appbaissd  Valuk. 

DocTd.  Qall 

Aggregate. 

Doz.Yd.  Gall.  1  Aggregate. 

1                         ' 

3 
60  Oallp. 

Kip  Boots 1 

Silk  Hats 

Pilot  Cloth  Coats 

Bourbon  Whisky 

S 

s 

5 

SS 
00 
60 
00 
80 
00 

$71  60 
SO  00 
19  60 

ISO  00 

aooo 

100  00 

$S 

s 

8 
S 

S 

75 
00 
00 
00 
10 
50 

$60  60 

10  00 

ttOO 

ISO  00 

100  lbs. 

Table  Batt«r 

to  00 

tOjdA. 

Knflr.  Broadcloth , . . . , 

60  00 

$86100 

$S6O0O 
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Signed  by  appraisers  at  the  end,  and  duly  sworn  to  before 
a  notary  or  justice  of  the  peace. 

The  difference  between  the  '^  aggregate  value  as  sound," 
and  the  aggregate  appraised  valuCy  is  the  net  loss.  This  difiere 
somewhat  from  the  ordinary  form,  substituting  present  value 
for  the  damagej  and  is  in  accordance  with  the  requirement  of 
the  preliminary  proofs,  which  is  present  value. 

FORM  B. 
"  GOODS  HELD  IN  TRUST^  OR  "  ON  COMMISSION/' 

OR  "ON  STORAGE." 

tl333.  Condition  of  the  policy. — "  In  case  of  loss  on  propertj  held  in 
trust  or  on  commission,  or  if  the  interest  of  the  assured  be  other  than  the 
entire  and  sole  ownership,  the  names  of  the  respective  owners  shall  be  set  forth, 
together  with  their  respective  interests  therein."    (1197.) 

Schedule  of  the  property  of  Henry  Jones  of  New  York,  held  by  Amos 
White,  of  SeottviUe,  Illinois,  in  trust,  or  on  commission  (or  on  storage),  which 
property  was  insured  by  the  said  Amos  White,  under  his  policy  No.  728, 
of  the  Well-to-do  Insurance  Company  of  Westlake,  Oregon,  issued  at  its 
agency  in  ScottsciUe,  Illinois,  under  the  usual  commission  clause,  and  was 
damaged  by  fire  on  the  2dd  day  of  January,  1872,  the  damage  upon  which 
was  assessed  by  James  Smith,  Thomas  Poe,  and  Moses  Brown,  sworn  ap> 
praisers,  on  the  Slst  day  of  January,  1872,  and  is  as  follows  :— 

The  remainder  of  the  schedule j  as  to  the  ruling j  is  the  same 
as  Form  A^  the  items  being  properly  inserted. 

FORM  C. 

"  GOODS  SOLD  BUT   NOT  DELIVERED/' 

OR  "  NOT  REMOVED." 

3334.  Condition  of  the  poliqf.— The  same  as  for  FoBX  B.     (19M, 

lem.) 

ScuBDULE  of  property  sold  by  Amos  White,  of  JoTUsboro,  Kent%tdty, 
to  C.  D.  Martin,  of  Harrisburg,  Kentucky,  on  the  2l8t  day  of  Janumiy,  1872» 
but  not  delivered  (or  removed),  which  property  was  duly  insured  under 
policy  No.  728,  etc.,  etc.,  the  remainder  being  the  same  as  in  Form  B. 

FORM  D. 
"  FOR  ACCOUNT  OF  WHOM  IT  MAY  CONCERN." 

3335.  Cimditvm  of  the  policy  \&  the  wmes^YoBMB.    (IMS.) 

Schedule  of  tobacco  held  by  ISoeed,  Oreeley  db  Co,,  of  8alU  River,  €bh- 
rado,  for  and  on  account  of  whom  it  may  concern,  loss  payable  to  them, 
which  tobacco  was  insured,  etc.,  etc.,  as  in  Form  B. 
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FORM  E. 
"  GOODS  DAMAGED   BY  REMOVAL." 

\.  Condition  of  the  poUey.—"  Qooda  damaged  by  removal  must  be 
specified  separately."    (16§0, 1789.) 

1.  FOR  THB  OWNER. 

3337.  ScHEDULKof  the  property  of  Amos  White,  of  ScoUmUe,  Illinois, 
insured  by  the  Globe  Fire  Insurance  Company  of  Yarmouth,  Kentucky, 
under  policy  No.  1,000  issued  at  its  agency  at  JonesviUe,  Kentucky,  and 
damaged  by  removal  from  his  store  building,  which  was  burned,  etc.,  etc. 

2.  FOR  THE  PROPERTY  OF  OTHERS.     • 

9838«  Schedule  of  the  property  of ,  held  by  Afnos 

White,  on  commission  (or  in  trust,  on  storage,  sold  but  not  delivered,  etc., 
etc.,  as  in  the  appropriate  preceding  forms),  and  damaged  by  removal  from 
his  store,  etc.,  etc. 


m.  BUILDER'S  ESTIMATE   AND  AGREEMENT. 

3339«  This  is  not  a  contract  proper^  but  a  simple 
proposition  of  the  builder,  that  he  will;  under  certain  provi- 
sionS;  contract  to  rebuild  or  repair  the  premises  indicated, 
plans  of  and  specifications  for  which  are  added,  setting  forth 
the  items  of  the  estimate ;  and  in  evidence  of  his  ability  to 
fulfill  the  requirements  of  the  contract,  should  one  be  made,  he 
gives  the  certificate  of  two  or  more  prominent,  worthy  citizens 
of  his  town,  vouching  for  his  responsibility.  (1717.) 

3340.  Should  the  proposal  be  accepted  by  the  company, 
a  regular  contract  will  be  executed.  Should  the  bid  not  be 
accepted  by  either  the  company  or  the  insured,  a  reasonable 
compensation  should  be  allowed  for  the  time  and  labor  bestowed 
upon  the  plan  and  specifications.  ( 1 839.) 

Under  the  new  form  of  National  Board  policy,  it  ii 
made  the  duty  of  the  assured  to  furnish  the  pUng  and  specifi- 
cationB,  if  called  for. 


792  l6S8  forms. 

3341.  This  form  of  blank  (or  something  of  similar  im- 
port), properly  filled,  and  signed  by  responsible  parties^  be- 
comes proof  conclusive  as  to  the  extent  of  damage  or  loss  to 
the  premises  insured.     The  amount  named  therein  is  the  limit 
of  the  company's  liability  thereon,  within  the  terms  of  the 
policy.     In  case  a  law-suit  should  result  from  the  claim,  it  is  a 
strong  point  in  favor  of  the  company,  and  one  which  will  be 
much  strengthened  by  the  certificate  of  two  or  more  fellow- 
citizens  of  the  builder  as  to  his  ability  to  make  good  the  stipu- 
lation of  his  estimate  and  agreement. 

334:9«  Too  much  looseness  in  the  matter  of  these  forms 
has  been  permitted.  In  view  of  their  importance  to  the  in- 
surer, their  production  should  always  be  insisted  upon  as  a 
substantive  and  integral  portion  of  the  proofs. 

The  italics  represjent  the  blank  spaces  in  the  printed  form. 

3343.  FORM  OF  BUILDER'S  ESTIMATE  AND  AGREEMENT. 
To Fibs  Inbubance  Company  of  the  Crrr  op 


The  undersigned,  (a)  practical  builders,  residing  at  BrownsHUe,  in  the 
state  of  Pennsylvania,  and  well  acquainted  with  the  brick  (frame)  building 
formerly  occupied  bj  Jones,  Brown  <fe  Smith,  of  BroumsviUe,  in  the  state  of 
Pennsylvania,  as  a  store  (dwelling)  {warehouse),  which  was  destroyed  (damaged) 
by  Jlre  (water)  on  the  [30(A]  day  of  January,  A.  D.  187[2],  hereby  agree(«) 

to  contract  with  the Fire  Insurance  Company  of  the  City  of 

or  its  assigns,  for  rebuilding  (repairing)  the  same  within  sisUg 

days  after  such  contract  shall  have  been  duly  executed,  in  as  gt>od  style 
and  finish,  and  to  render  the  same  in  like  good  condition  as  previous  to 
the  fire,  and  upon  same  plan  as  the  original  building,  in  accord&nce  with 
the  plans  and  specifications  herewith  submitted,  for  the  sum  of  7iine  thou- 
sand nifie  hundred  and  ninety  dollars,  including  the  right  to  use,  in  rebuild- 
ing,  such  of  the  sound  materials  of  the  original  building  as  may  have  been 
saved  from  the  fire.  The  money  to  be  considered  due  and  payable  to  us 
(me)  upon  the  completion  and  acceptance  of  the  building  by  the  eaid  com- 
pany, or  its  assigns,  and  not  before. 

Witness  our  (my)  hand«  and  sealt  at  Brottnsvffle,  Penn^lusma,  thii 
[20th]  day  of  February,  a.  d.  187[2]. 

In  presence  of  NICHOLAS  TWEOUT, 

STUTVB8ANT  OILVHRI8T. 
JOHN  DOE. 
RICHARD  ROE, 
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14.    PLANS    AND    SPECIFICATIONS  REFERRED  TO   IN   THE 
FOREGOING  ESTIMATE  AND  AGREEMENT. 

DbSCRIFTION  of  BuiLDUrO  BUBNBD,  YIZ. : 

)  on  the  Ground,  Main  Building 

WingopEll i 

serial :  Brick  or  Frame 

ght  above  the  Ground , 

nber  of  Stories :  Main  Building 

)f  :  Tin,  Slate,  Composition,  Shingle 

w  finished 

dition  as  to  Repairs 

ae  of  Material  Saved — Aggregate,  $. 


•  •  < 


Materials  Necbssart  for  Rbconstbution,  viz.  : 

uber: ft.  Timber, ft.  Siding, ft.  Flooring ft. 

Shingles: Doors: Blinds 

son's  Work  :  Brick per  M.,  laid. 

storing : sq.  yards, per  yard. 

nting  and  Glazing 

*dware :  Locks, Bolts, Screws 

Nails, Butts, 

tfing :  Squares  Tin, Slate, Composition, 

K>r 

15.  CERTIFICATE  OF  RESPONSIBILITY  OF  THE  CONTRACTORS. 

The  undersigned,  residents  of  BrotDntviUe,  Pennsylvania,  are  well  ac- 
inted  with  the  above-named  Niehoku  Tideaut  and  Siuyvesant  OUchritt, 

know  them  (him)  to  be  (a)  practical  and  skillful  workman  (an),  and 
>l7  responsible  pecuniarily  for  any  contracts  they  (he)  may  undertake. 

Witness  our  (my)  hands  at  BrowMviUe,  Benneyhania,  this  [21^]  day  of 

ruary,  a.  d.  187[2]. 

SAMSON  JONES, 

FABIUS  LONGWORTHT. 

3346.  Several  other  and  more  extended  forms  of  speci- 
itions  are  in  use ;  some  of  them  copyrighted.  But  the 
t  of  the  matter  is  to  be  found  in  the  above.  Should  the 
*eement  be  accepted,  it  can  be  made  as  comprehensive  as 
t  plans  and  specifications  furnished  by  the  insured  may 
ider  necessary. 
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3S47.  Where  a  simple  appraisal  of  the  damages  is  re- 

qnired  of  the  party,  a  certificate  somewhat  in  the  followiDg 
form  would  be  satisfactory,  viz. : — 


State  of. 


>•  88. 


County  of ) 

We,  the  underaigned,  practical  bailders  (or  architect8),  residing  in 

do  solemnly  swear  that  we  have  impartially,  and  to  the  best 

of  oar  judgment  and  belief,  estimated  the  actual  cash  value,  as  it  stood  at 
the  time  of  the  commencement  of  the  fire  by  which  it  was  destroyed 

(damaged),  the story buildine,  with roof,  situated 

,  the  property  of. and  covered 

by  insurance  under  Policy  No (Renewal  No of  the 

Insurance  Company  of issued  at  its  agency  at and 

damaged  (or  destroyed)  by  fire  on  the day  of 18 

That  neither  jointly  nor  severally  have  we  any  interest,  directly  or  indi- 
rectly, in  the  within  described  premises,  nor  are  we  in  any  manner  peca- 
niarilv  interested  with  or  related  to  the  insured. 

That,  after  having  taken  into  consideration  the  age  and  condition  of 
the  building  before  the  fire,  and  making  all  proper  deductionB  and  allow- 
ances for  materials  saved,  and  their  condition  and  value,  we  appraise  the 
damage  to  be dollars  ($ ) 


i 


Appraisers. 


Dated, 18 

Sworn  and  subscribed  before  me,  this day  of 18. . . . 

J.P.(orN.P.) 

3348.  Where  the  builder  who  erected  the  building,  or 
the  architect  under  whose  inspection  and  estimates  the  build- 
ing was  erected,  are  at  hand,  in  cases  of  partial  damage 
only,  the  following,  in  use  in  Chicago,  might  be  satisfactory  :— 

ARCHITECT'S  APPRAISAL. 

To  the Insurance  Company  of  the  dij  of 

State  of. 

The  undersigned  does  solemnly  swear  that  he  was  architect  (or  builder) 

of  the  building  No It  was  built  A.  D.  18. . . 

Materia] 

Thickness  of  walls  in  basement 

1st  story 2d  story 

8d      "     4th    "     

Height  of  each  story,  viz : 

Size  on  the  Ground 

1st  story 2d  story 

8d      "     4th   "     

Number  of  stairways 

"        "  roof- ways 

Original  cost ; 

and  that  after  having  taken  into  consideration  the  age  and  condition  ai  the 
premises  previous  to  the  fire  of  the and  miidiig 

r  roper  deductions  for  walls,  materials  and  portions  of  the  building  wKnS, 
appraise  the  damage  tobe$ 

8  igned  and  sworn  to  before  me  this day  of. A.  D.  18. ..  • 
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9349.  The  following  is  the  form  in  use  by  The:  Home  In- 
surance Company  of  New  York,  viz. : — 

BUILDERB'  E8TIMATB. 

State  of }  gg 

CoantT  of ) 

We,  the  '^ndersigned,  do  solemnly  swear  that  we  are  practical  builders, 

residing  in  the of ;  that  we  have  acted 

with  strict  impartiality  in  estimating  the  actual  cash  value  of  the 

story, building,  with roof,  situate 

property  of .and  insured  under  Policy  No. 

of  the  Home  Insubancb  Cohpant  of  New  York,  issued 

at  the. Agency,  and by 

fire,  on  the day  of 187  ,  and  that, 

hatdng  taken  into  consideration  the  cige,  condition,  and  all  manner  ofdepre- 
dcUion,  by  wear  and  tear  of  the  premises^  including  cracked  and  defective  walU, 
old  roofs,  etc.,  at  the  breaking  out  of  said  fire,  and  also  the  value  of  the  walls, 
materials,  and  all  portions  of  the  building  saved,  and  made  proper  deduetione 

thertfor,  we  have  determined  the  damage  to  be 

Dollars  ($ ),  as  per  specifications  named  below  and  hereto 

attached.  


Subscribed  and  sworn  to  before  me,  this ) 
day  of ,  187  .     f 

IV.  PRELIMINAIIY  PROOFS. 

(1608.) 

3330.  This  form  of  blank  is  intended  to  embrace  all  the 
requirements  of  the  conditions  of  the  policy  relative  to  a  claim 
for  loss ;  setting  forth,  in  a  condensed  form,  though  in  general 
terms  only,  the  facts  requisite  to  substantiate  such  claim,  but 
relying  upon  the  several  "  vouchers  "  and  "  supplementary 
proofs"  therein  referred  to  and  ^^ made  a  part  thereof"  for 
the  details,  as  explained  under  those  several  heads.  (1863, 
1870,  1880.) 

3331.  Inasmuch  as  the  preliminary  proof s  are  but  a  re- 
capitulation of  the  results  of  the  several  facts  and  figures  of 
the  ^^  vouchers,"  it  is  scarcely  necessary  to  suggest  that  the 
blank  spaces  in  the  printed  form  should  not  be  filled  until 
such  results  have  been  fully  and  accurately  obtained. 

The  several  companies  furnish  this  form  in  case  of  loss 
under  their  policies,  so  that,  while  uniform  in  their  main  par- 
ticulars, they  frequently  differ  in  the  mode  of  arrangement. 

Several  different  forms,  in  practical  use,  are  herewith  pre- 
sented.    The  customary  blanks  are  filled  in  italics,  viz. : — 
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dM3.  FORM  OF  PBELIMINABT  PROOF  FOB  OWXEB. 

(with  full  COYKHAHTft.) 

To  THE Fibs  Insurance  Compaht  of 

State  of  NefVD  Hamptihiref ) 
County  of  Sirafftyrd,      f  ^' 

Br  it  knowh,  that  on  tbe  this  30tA  day  of  Januivry,  a.  d.  1871.  before 
me.  Thoman  Jefferton,  a  notary  public,  legally  qualified,  and  rending  in  the 
town  of  MhrrtMon,  in  the  county  and  state  aibreindd,  personally  appeared 
ThoTnas  Maeaidey,  Jona»  Thomptnn,  and  WQUam  Scant,  eomponng  tie  frm 
of  MneauUy^  Thompwn  cfe  Co.,  who,  being  first  duly  sworn,  according  to  law, 

depose  and  say :  That  the Fibs  Ifscbance  Coxpaitt  of 

the  city  of ,  through  its  agency  at  Morrvton,  in  the 

State  of  New  Ilampiihire.  did  on  the  26tA  day  of  April,  a.  d.  1869,  issue  to 
Mac^iUy,  Thompton  dh  Co.,  their  policy  of  insurance.  No.  67.  the  written 
body  of  which,  with  itn  immediate  context,  is  as  below  specified  ;  said  insur- 
ance terminating  on  the  26(A  day  of  AprU,  1870,  at  noon,  vis. : — 

No.  67.    The Fibb  Inbubance  Coicpakt  of  the 

city  of do  hereby  insure  Macaulcy,  Thomp»n  d 

Co.,  of  Morrison,  N.  H.,  against  loss  or  damage  by  fire  to  the  amount  of 
tvoentyflve  hundred  dollars. 

(The  written  portion  of  the  policy  to  be  here  giren  in  Anil,  with  copies  of  all  indonmenti^ 
Mtignmentfl,  or  trancfen  consented  to  bj  the  company.) 

Which  said  policy  was  subsequently  continued  in  force  by  renewal 
No.  97,  until  the  2%th  day  of  ^;^rt7,  A.  D.  1871,  at  noon. 

That,4n  addition  to  the  amount  covered  by  said  policy,  there  was  — • 
other  insurance  made  thereon  to  the  amount  of  tioenty-fice  hundred  doUan, 
as  is  particularly  specified  in  the  accompanying  schedule  marked  A. 

(Should  there  be  "other  inenrance/*  npon  oil  or  any  portion  of  the  proptrtff  gmhrmotiin^ 
tht  proo/t,  it  must  be  so  stated  in  the  schedule  A,  referred  to.) 

That  on  the  19^  day  of  January,  a.  d.  1871,  a  fire  occurred  by  which 
the  property  so  insured  was  damaged  to  the  amount  of  three  thousand  inen 
hundred  arid  fifty  dollars  actual  value,  as  set  forth  in  the  statements  and 
the  several  schedules  and  papers  hereunto  annexed  and  forming  a  part  of 
this  proof,  which  ihete  deponents  declare  to  be  a  just,  true,  and  faithful  ac- 
count of  the  loss  and  damage  thereon,  and  the  circumstances  conoerniDg 
the  same,  so  far  as  known  to  them. 

That  the  actual  cash  value  of  the  property  so  insured,  immediately  pre- 
eedlnp:  the  fire,  was  eiffht  thousand  nine  hundred  arkd  teimUy-fiw  27-100  dollarB, 
as  will  appear  by  the  annexed  schedule,  marked  B,  containing  a  full  and 
accurate  description  of  all  the  property  so  insured. 

That  the  property  so  insured  belonged,  at  the  time  of  the  fire,  solely  to 
Maeaxdey,  Thompson  d  Co.,  the  insured,  and  there  waa  no  other  party  in- 
terested therein  to  the  amount  of  anything. 

(Should  the  insurance  be  upon  the  propertj  of  others,  i. «.,  held  in  tfnst,  on  oommiisioa, 
on  storage,  or  sold  but  not  deliyered,  etc.,  etc.,  it  should  be  here  so  stated.) 

That,  at  the  time  of  said  fire,  the  building  insured  or  containing  the 
property  so  damaged  or  destroyed,  was  occupied  in  its  several  parts  by  the 
parties  hereinafter  named,  and  for  the  following  purposes  (there  being  no 
change  in  the  occupancy  of  the  premises  since  the  insurance  was  eflected), 
to  wit !  first  fioor  by  the  insured  as  a  grocery  store  ;  the  second  floor  by  EUom 
Thomas,  James  Gray,  and  Elbridge  Knight,  as  lawyers^  offices,  and  for  no  other 
purposes  whatever. 

(Should  there  hare  been  any  change  of  oooupanoy  linoe  the  poUoy  was  taken  oiit»  saeh 
change  should  be  ftiUj  noted.) 
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That  tHe  fire  originated />*(?7n  causes  unknown,  in  an  a^Soining  building, 

(If  the  oaoM  be  known,  or  Boipeoted,  it  should  be  stated,  aa  the  condition  of  the  poliQj  re- 
qniret  fall  information,  npon  thia  material  point,  firom  the  insured.) 

And  the  said  deponents  further  declare :  That  the  said  fire  did  not  origi- 
nate bj  any  act,  design,  or  procurement  on  their  part,  nor  on  the  part  of  any 
one  having  any  interest  in  tne  said  polictiM  of  insurance  ;  nor  in  consequence 
of  any  fraud  or  evil  practice  done  or  sufiered  bj  them,  and  that  nothing  has 
been  done  by  or  with  their  privity  or  consent  to  render  void  the  polictiM 
aforesaid ;  and  that  they  will  furnish  such  additional  information  concern- 
ing said  insured  property,  the  damage  thereto,  and  the  insurance  thereon, 
as  shall  be  required  oy  said  company. 

And  the  insured  claim  of  the Fire  Insurakcb 

Company,  by  reason  of  said  loss  and  damage,  and  their  policy  of  insurance, 
the  sum  of  eighteen  hundred  and  seventy-five  dollars,  as  is  more  fully  set  forth 
in  the  annexed  schedule  marked  B, 

In  testimony  whereof,  the  said  deponents  YxAte  hereunto  set  their 
handtf  and  Beal«,  the  day  and  year  first  hereinbefore  mentioned. 

MACAULET,  THOMPSON db  CO,, 

By  THOMAS  MACA  ULET. 

Subscribed  and  sworn  before  me,  this ) 
30^A  day  of  January,  1871.  J 

THOMAS  JEFFERSON,  Notary  PMie, 


magistrate's  certificate. 

3333.  The  form  of  the  certificate  is  as  follows^  the  cus- 
tomary blanks  being  filled  in  italics  (1914),  viz. : — 

State  of  NevD  York, )  „ 
County  of  Orleans,  ]  "' 

I,  ThonuM  Jefferson,  a  magistrate  (or  notary  publie),  residing  in  Madison, 
most  contiguous  to  the  property  hereinbefore  described,  hereby  certify  that 
I  am  not  concerned  in  the  loss  or  claim  above  set  forth,  either  as  creditor 
or  otherwise,  or  related  to  the  insured  or  sufiTerers ;  that  I  liave  examined 
the  circumstances  attending  the  fire  and  damage  as  alleged,  and  that  I  am 
well  acquainted  with  the  character  and  circumstances  of  the  insured,  and 
do  verily  believe  that  they  hikve  by  misfortune,  and  without  fraud  or6vil  prac- 
tice, sustained  by  the  said  described  fire,  loss  and  damage  on  the  .property 
insured  to  the  amount  of  eighteen  hundred  and  seventy-five  dollars,  the  sum 
stated  in  the  foregoing  affidavit  of  loss  (or  such  other  sum  as  the  magis- 
trate may  deem  correct). 

In  Testimont  Whereof,  I  have  hereunto  set  my  hand  and 
official  seal,  this  80tA  day  of  Jantuxry,  A.  d.  1871. 

THOMAS  JEFFERSON, 

Justice  of  the  Peaee. 


•j  SEAL.  I 
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9MA.  ▲  SUfPLB  FORM  OF  PRELDnNART  PROOF. 

WITHOUT  BPBCIAL  COTKNAHTB. 

To  THE Ihsurahcb  Compaht  of 

Bj  yoar  policj  of  insurmnoe  issaed  to ,mX  jour  igency  i] 

,  State  of (and  oontinaed  bj  renewi] 

No to  the th  d*y  of ,  18. .)» apart  of 

which  St  in  the  following  words  and  figures,  vis. : — 

No Dated ,18.. 

Against  loss  and  damage  by  fire  to  the  amount  of dollin 

(Here  follow  tlw  exact  words  of  the  written  portion  of  the  poUoy.) 

There  was  other  insurance  on  the  property  as  follows :  — 

(Here  giye  the  emoont  of  other  insnnmoe,  if  any.  on  eeoh  item  of  urupertj;  if  man 
than  oncL  name  of  the  oompony.  when  oononrrent ;  if  not  oonoorrent,  the  written  part  ol 
•eeh  polioy  mnet  be  oopied  In  fnU.    See  Mhednle  A.) 

A  fire  occurred  on  the day  of ,  18.  .,by  which 

loss  and  damage  was  sustained  by  the  property  insured  as  set  forth  in  d^ 
tail,  and  wliich  was  the  actual  cash  value  at  the  time  of  the  fire.  Sec 
schedule  B,  hereto  attached,  to  the  amount  of dollars. 

And claim  of  your  company dollars. 

The  whole  value  of  the  property,  at  the  time  of  the  fire,  was 

dollars,  as  set  forth  in  schedule  B,  hereto  attached. 

The  property  belonged  to ,  and  no  other  party  oi 

person  had'any  interest  therein. 

There  was  no  other  insurance  than  hereinbefore  set  forth ;  nor  wai 
there  any  change  in  the  occupancy  of  the  premises  since  the  insaranoe 
was  effected,  except  as  hereinafter  stated,  vis. : 

The  fire  originated 

Any  other  information  tliat  may  be  required  will  be  furnished  on  call 
Wftkksb.  . .  .hand. .  .at this. . .  .digF  of 18. . 


Pbbsonallt  appeared •....,  signer  of  the  foregoing  state- 
ment, who  made  oath  to  the  truth  of  the  same,  this. . .  .day  of ,  18. . 

©Befoie  me, 

3355.  SCHEDULE  A. 

additional  INSURAirCB. 

Referred  to  in  the  foregoing  preliminary  proofs,  giving  the  name  of 
each  company,  date  and  expiration  of  policy,  rate  of  psemium,  and  the 
written  portion  of  each  policy,  with  all  indorsementa,  aasignmento,  trtiis* 
fers,  or  renewals  thereon.  (Printed  forms  of  this  blank  are  usually  tot- 
nished  by  the  companies.) 

N.  B. — When  all  policies  are  exactly  concurrent,  the  written  portions 
of  bat  one  need  be  given ;  the  words  "  eoneurrent  wth  the  above  "  will  suf- 
fice for  the  others.  If  not  exactly  oonciyrent,  however,  each  differing  one 
most  be  given  in  full. 
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9366.  SCHEDULE  B. 

(1606,  1615.) 

li  the  itatement  given  in  the  preliminary  proofs,  similar  to  the  several 
Statementifl.  to  XLI.,  showing  the  contribution  of  each  company,  and  liow 
the  same  was  determined. 


AN  ACTUAL  FORM  OF  PROOFS. 

3S37.  It  frequently  occurs,  in  cases  of  heavy  losses^ 
where  a  number  of  companies  are  interested,  that,  in  order  to 
iaye  the  labor  of,  and  liability  to  errors  in  copying  a  suffi- 
cient number  of  proofs,  that  the  insured  has  them  printed. 

The  following  is  from  a  printed  copy  of  proofs  of  loss,  the 
adjustment  of  which  will  be  found  as  Statement  viii.  It  is  a 
fair  specimen  of  this  class  of  proofs.  The  blank  spaces  were 
left  to  contain  the  names,  amounts  of  policies  and  of  contribu- 
tion of  the  several  co-insuring  companies,  which  are  named  in 
the  body  of  the  proof,  instead  of  a  separate  exhibit;  as  sched- 
ule A  of  the  ordinary  forms,  viz.: —  , 


To  TUB InBXTRAKCE  Ck>HPA]!rT  of 

STATE  OP  ILLINOIS, 


>8S. 


COUHTT  OP  Ck>OK. 

BE  IT  KNOWN,  That  on  this 

day  of  December,  A.  D.  1871,  before  me,  Mabtin  Van  Allbn,  a  Notary 
Public,  legally  qualified  for  the  State  and  County  aforesaid,  appeared  J 
Haix  Dow,  of  the  firm  of  Orbrar,  Adaics  &  Co«,  who,  being  duly  sworn 
acooriing  to  law,  declares  under  oath : — 

1.  That  the Insurance  Company  of • , 

through  its  agency  at  Chicago,  did, on  the. . .  day  of , 

A.  D.  18 ,  issue  to  CRmiAB,  Adams  &  Co.  their  policy  of  insurance. 

No ,  in  the  sum  of • dollars 

($ ),  for  the  term  of  one  year  from  the  said  date,  said  policy  cot- 

ering  as  follows,  vis.:  "On  their  stock  of  railroad  supplies,  and  on 
lamps,  lant.rns  and  head-liffhts,  manufactured,  unmanufactured,  and  in 
process  of  manufacture,  and  materials  for  the  same;  spun  brass  work, 
tools,  machinery,  engine  and  boiler,  and  on  merchandise,  nazardous,  non- 
hasardous  and  extra  hazardous,  their  own  or  held  by  them  in  trust  or  on 
commission,  or  sold  but  not  delivered,  contained  in  the  brick,  iron-front 
building  known  aa  Nos.  11  and  18  Wells  street,  Chicago.  Other  insurance 
permitted. 

Permission  giren  to  keep  cotton  waste  and  use  fire  heat  for  solder- 
ing, annealing  and  silTerpiatinff,  without  prejudice  to  this  policy,  and 
to  Keep  not  more  than  thrae  carboys  of  muriatic  or  other  adds  in  yault 
under  the  sidewalk. 

VOTB.— TiM  lofctdBtoi  A  and  B  abore  nliirrad  to  an  the  lame  aa  glran  for  tlia  othar 
of  praUmiaoiy  proof. 
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[Indorsement  22d  Jane,  1871.]  "  Permission  is  hereby  given,  the  ts- 
Bured  to  cut  an  opening  in  the  wall  on  the  third  floor  between  No.  11 
Wells  street  and  Nos.  201  and  203  South  Water  street,  without  prejadioe 
to  this  policy.  Said  opening  to  be  secured  by  doable  iron  doors  of  stand- 
ard pattern,  and  to  be  closed  at  night.'' 

2.  That  the  total  sum  insured  upon  the  property  covered  by  said  policy 
was  One  Hundred  and  Forty-two  Thousand  Dollars,  as  will  appear  l^ 
the  following  schedule,  the  policies  in  each  case  concurring  in  form  here- 
with:— 

Xo.  Policy.  Name  of  Company.  Looatidn.     Am*t  Inanred.    Eiqpintion. 

4684  North  American  Fire New  York $5,000  80th  Dec,  71 

186  Home Columbus .  2,500      " 

869  Atlantic  Fire Priavidence 2,500      " 

5665  Hope "  ....  2,500  17th  Oct.  71 

2284  Commerce Albany 3,000 

10896  Hartford  Fire Hartford 10,000 

6821  Narragansett  Fire  and  Ma- 
rine  Providence. . . .  2,500 

8251  Irving  Fire New  York 2,500 

2624  North  British  and  Mercan- 
tile   London  and  Ed- 
inburgh   25,000 

5568  Providence,  Washington . . .  Providence  . . .  5,000 

104418  Union San  Francisco  .  5,000 

12380  Security  Fire New  York 10,000 

82940  ^tna Hartford 5,000 

10384  Phoenix "        4,000 

2635  Lamar New  York 2,500 

1286911  Liverpool  and  London  and 

Qlobe Liverpool    and 

London 10000      " 

12484  Lumberman's Chicago 5,000 

19320  North  American Hartford 5,000      " 

5826  City  Fire "        5,000 

1288  New  England  M.  M Boston 5,000 

876  Independent "       5,000 

2268  Excelsior New  Yprk 5,000 

8211  Fulton...., "  5,000 

1249  Pacific San  Francisco  .  5,000 

26384  International New  York 5,000      " 

3.  In  a  general  conflagration  a  fire  occurred  on  the  9th  day  of  October, 
A.  D.,  1871,  A.  M.,  by  which  the  property  insured  was  destroyed  and  damaged 
to  the  amount  of  One  Hundred  and  Six  Thousand  and  Twenty-three  and 
49-100  dollars  ($106,023.49),  as  set  forth  in  the  schedule  attached  hereto, 
which  the  deponent  declares  to  be  a  just,  true,  and  faithful  account  of  said 
Cbeuab,  Adams  &  Co.'s  loss,  so  far  as  they  have  been  able  to  ascertain  the 
same. 

4.  That  the  property  insured  belonged  to  Crbbab,  Adahs  &  Ca,  or 
was  held  by  them  on  commission  for  account  of  Thos.  Turton  &  Sons,  Mor- 
ris Tasker  &  Co.,  W.  Jessop  &  Sons,  New  England  Car  Spring  Company, 
and  C.  G.  ilussey  &  Co.,  and  that  no  other  person  had  any  interest  in  said 
property. 

5.  That  the  building  containing  the  property  destroyed  and  damaged 
was  occupied  entirely  by  Crerab,  Adams  &  Co.  as  a  warehouse  for  rail- 
road supplies,  and  as  a  manufactory  of  lanterns,  lamps  and  head-lights. 

And  the  insured  claim  of  the Insurance  Company 

the  sum  oi dollars,  on  the  property  described 

in  said  policy  No of  said  company. 
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And  the  said  deponent  farther  declares  that  the  said  fire  did  not  origi- 
nate bj  any  act,  design  or  procurement  on  the  part  of  said  firm,  or  an j 
member  thereof,  or  in  consequence  of  anj  fraud  or  evil  practice  done  or 
suffered  bj  them,  and  that  nothing  has  been  done  by  or  with  their  priyit j 
or  consent  to  violate  the  conditions  of  insurance  or  render  void  the  policy 
aforesaid. 


Subscribed  and  swore  to  before  me,  this day  of  Decem- 
ber, 1871. 


Notary  PMie, 

The  magistrate's  certificate^  in  the  usual  form,  was  ap- 
pended. 

935§.   FORM  OF  RAILROAD  PROOF. 

To  the Insurance  Company, 

Of 

BE  IT  KNOWN  that  I, ,  Treasurer  (or  other  duly 

authorized  officer)  of Railroad  Company,  do  hereby 

depose  and  say,  that  a  fire  occurred  on  the  line  of  said  railroad,  on  the 
date  and  at  the  locality  named  in  the  schedule  hereto  attached,  marked  C, 
by  which  property  belonging  to  said  railroad  company  was  damaged  (or 

*  destroyed)  to  the  amount  of dollars  in  value,  or  more,  as  per 

schedule  hereto  attached,  marked  B. 

And  I  further  depose  and  say,  that  said  fire  did  not  originate  from  any 

design  or  procurement  on  the  part  of  said Railroad 

Company.     And  that  at  the  time  the  aforesaid  fire  occurred  the  said. . . . 

Railroad  Company  was  insured  against  loss  or  damage  by 

such  peril  in  the  sum  of dollars,  by  the  insurance  companies' 

and  in  the  several  sums  stated  in  the  schedule  hereto  annexed,  mark'ed  A, 
and  that  there  was  no  other  insurance  subsisting  upon  said  property  at 
the  time  of  the  occurrence  of  said  fire. 

The  said  Railroad  Company  do  hereby  claim  of  the 

said  Insurance  Companies  their  several  prorata  proportions  of  the  said 
sum  of dollars,  as  per  schedule  annexed,  marked ,  the  pro- 
portion of  the Company  being dollars. 

Dated  at ,thi8 day  of ,18.. 

Signed,  ,  Treamrer. 

State  of \^ 

County  of S*** 

Personally  appeared  before  me,  the  above  described, , 

known  to  me  to  be  the  Treasurer  of  the Railroad  Com- 
pany, and  made  oath  that  the  foregoing  statement,  as  made  by  him,  is 
true  and  correct,  according  to  the  best  of  his  knowledge  and  belief, 

C^"^^^  N.R[^J.P.) 

<  SEAL.  > 
51 
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AWARD  BY  THE  ADJUSTER. 

9359.  THIS  WILL  CERTIFY  that  I  have  made  careful  investigation 
into  the  circnmstancea  attending  the  fire  which  occurred  on  the  line  of  the 

Railroad  Company,  as  set  forth  in  the  foregoing  claim 

and  in  the  schedule  thereto  annexed,  marked  respectively 

and  helieve  that  the  said Railroad  Company  did  sustain 

loss  and  damage  to  the  amount  of dollars  in  consequence  of 

said  fire,  and  recommend  the  payment  by  the Insurance 

Company,  of  the  sum  of dollars,  being  its  ratable  proportion 

of  said  loss,  as  set  forth  in  schedule  marked. . .  .annexed. 

,  A€^iuter. 

Dated  at ,this day  of ,18.. 

It  is  customary,  under  railroad  policies,  to  omit  the  ma^b- 
trate's  certificate  in  the  proofs  of  loss,  as  not  relevant  to  the 
occasion. 

3360.  The  several  schedules  referred  to  in  the  proo& 
as  A,  B,  and  C,  are  the  same  as  in  the  ordinary  proofs. 

Schedule  A  contains  list  of  other  insurance. 

"        B  is  the  statement  of  the  loss,  with  louchers. 
"         C  gives  the  name  of  the  place  where  the  fire  occurred,  and 
such  particulars  of  the  loss  aa  may  be  known. 

Proofs  of  this  kind,  where  there  are  so  many  companies 
interested,  are  always  printed,  and  served  upon  the  insured  in 
that  form. 


CLAIM  AND  AWARD. 

9S61.  Where  the  amounts  are  small,  less  than  one  hundred 
dollars,  it  is  customary  to  dispense  with  fuU  proofs^  and  pay 
upon  an  award  made  by  the  adjuster.  A  variety  of  forms  are 
in  use  for  this  purpose,  some  embracing  a  claim  of  the  insured 
and  an  award  of  the  adjuster,  and  others  being  simply  the 
award|  reciting  the  circumstances  of  the  claim.  Both  classes 
of  forms  are  here  given  : — 
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9369.    FORM  OF  CLAIM  AND  AWARD. 
[Customary  blanks  in  italics.] 
Claim. 
This  fonn  is  not  to  be  used  when  the  claim  exceeds  $100. 

FIRE  INSURANCE  COMPANY. 

OF  THE  CITY  OF 

THIS  WILL  CERTIFY  thai  lam  insured  by  the Fire 

Insurance  Company  of  the  city  of ,  in  the  sum  of  $2^00,  under 

their  policy  No.  67  (renewal  No.  109),  issued  by  1167111/  K.  Smith,  agent  at 
BossviUe,  Ind.,  and  expiring  on  the  2(Hh  day  of  May,  1869.  There  was 
other  concurrent  insurance  on  the  property  to  the  amount  of  $5,000,  as 
per  schedule  herewith. 

THAT  /  have  sustained  loss  and  damage  under  the  said  policies  to  the 
amount  of  $270  by  fire,  which  occurred  on  the  %th  day  of  December,  1868, 
and  originated  from  a  defective  flue,  as  is  supposed. 

THAT  I  claim  of  the Fire  Insurance  Company  the  sum 

of  $90,  via. : — 

$30  00  on  Building. 
$60  00  on  Machinery, 

Rembrant  Wilkins,  Claimant. 
Dated  at  EossvUle,  Ind.,  this  lO^A  day  of  December,  1871. 


9363.  Award. 

to  the fire  insurance  company 

of  the  city  of 

I  have  made  a  careful  examination  of  the  circumstances  attending  the 
above-named  loss,  and  find  that  the  loss  teas  caused  by  a  defective  flue,  with- 
out fraud  or  misconduct  on  the  part  of  the  claimant,  and  recommend  the  pay. 
ment  of  $90.00,  in  full  satisfaction  of  all  claim  against  this  company, 

therefor. 

Henry  K.  Smith,  Agent. 

Dated  at  Rossmlle,  Ind.,  this  12th  day  of  December,  1872. 

[If  paid  by  the  agent,  a  receipt  upon  a  separate  slip  is  sent  herewith.] 

On  the  second  page  is  a  list  of  the  other  insurance,  and 
the  amounts  of  each  co-insurer,  viz. : — 

Co.,  of ,  insures  $5,000 — ^pays  $180. 


(t  it  «  tt 
t 
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And  then  follows  a  receipt  for  the  amount  paid,  if  it  be 
the  practice  of  the  company  to  pay  such  awards  by  the  ad- 
justers, or,  if  a  draft  is  given  for  the  amount,  it  is  so  stated. 
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3364.  FORM  OF  RECEIPT. 

$90  00.  BosifnUe,  0.,  December  12, 1871. 

Received  of  H.  K.  Smith,  agent,  a  sight  draft  upon  the 

Insurance  Company  of  the  city  of ,  for  the  sum  of  ninety  dol- 
lars, which,  when  paid,  will  be  in  full  satisfaction  of  all  claim  arising  for 
loss,  as  hereinbefore  recited  under  policy  No.  67  (renewal  No.  109  of  aud 
company),  issued  at  the  Rossville  agency. 

A  duplicate  of  this  receipt  having  been  written  and  signed  upon  the 

policy.  (Signed), 

Rrmbrant  WiLKiirs,  QaimaTU, 

Amount  of  award f90  00 

One-half  appraiser's  fees  ...      2  50 

ToUl $92  60 


3365.  AWARD. 

FORK  1. 
FIRB  nrSURAlf CE  COMPANY  OF  NBW  TOBK. 

Memphis  Agency,  February  10, 1872. 

Award  on  Claim  No 

WHEREAS,  E.  d  Jf.  Levy,  of  Memphis,  the  assured  under  policj 

No.  470,  and  renewal  receipt  No ,  issued  at  this  agency  of  th( 

Fire  Insurance  Company,  haM  sustained  loss  and  damage  b; 

fire  which  occurred  on  the  6^  day  of  February,  1872,  at  one  o'clock  P.  M 
of  which  t?ie  insured  goDe  notice  at  this  agency  February  OtA,  1872. 
The  following  is  a  true  copy  of  the  policy : — 

Eight  Hundred  Dollars 
on  their,  one^tory  brick  building,  occupied  as  a  wallpaper  store^  situate 
No.  200i  Main  street,  Memphis,  Tennessee. 

There  was  no  other  insurance  to  the  amount  of  $ 

The  circumstances  attending  said  loss  are  as  follows  :— 
The  fire  originated  in  the  ac^oning  building,  from  some  cause  unhuwM 
assured. 

Now,  this  is  to  make  known  to  said  company,  that  /  have  faithfall 
examined  into  all  the  facts  and  circumstances  attending  said  loss  m 
damage,  and,  being  satisfied  that  the  claim  for  indemnity  against  said  loi 
is  just  and  true,  and  that  the  said  assured  is  entitled  to  remuneration, 
have  awarded  the  sum  of  One  Hundred  Dollars  in  full  for  such  loss  u 
damage ;  and  have  paid  the  same,  by  draft  at  sight  upon  the  company,  i 
per  receipt  hereto  annexed. 

Award $100  00 

Appraisal  fees  (one-half) 5  00 

Total $106  00 

• ,  Agent, 
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AWARD. 
FORM  2. 

3S66.  This  form  provides  for  co-insurancesy  when  ne- 
cessary. 

• Insarance  Gompan^r, 


Of. 


IT  IS  HEREBY  DECLARED  that insared  bj  the 

Insurance  Comprjiy,  under  policy  No 

renewal  No issued  hy at , 

covering  as  follows : — 

$ on 

$ on 

$ on 

ha. . .  .sustained  loss  and  damage  bj  fire  which  occurred  on  the 

daj  of 18. . .  .and  originated  as  follows : — 

There  was other  insurance  on  the  property,  and  after  a  care- 
ful examination  of  the  property  damaged,  we  have  awarded  to  the  assured 

the  sum  of  $ in  full  for  said  loss  and  damage,  as 

follows : 

$ on 

$ on 

$ on 

$ on 

$ on 

It  is  further  declared  that  the  foregoing  award  is  just  and  true,  to 
the  best  of  our  judgment,  and  no  more  than  the  assured  is  justly  entitled 
to  receive. 

company  insures  $ and  pays  $ 

company  insures  $ and  pays  $ 

company  insures  $ and  pays  $ 

Dated  at this day  of 18 

AOBNTB. 

$ 18 

RECEIVED  of  the Insurance  Co.  of 

through ,  agents,  the  sum  of dollars  in  full 

satisfaction  of  all  claims  for  loss  and  damage  by  fire  on day 

of 18 to  the  property  insured  under  policy  No 

issued  at  the agency  of  said  company. 

A  like  receipt  has  been  signed  on  the  policy. 

ClavnanU. 
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PRELIMINARY   PROOFS. 


UNDER  RE-INSURANCE. 


3S67.  There  is  no  distinction  between  insurance  and 
re-insurance  policies  as  to  the  amount  of  proof  required. 
The  insurer^  in  seeking  his  remedy  against  the  re-insurer,  is 
obliged  to  prove  up  the  character  and  extent  of  his  loss  in 
the  same  manner ;  and  as  the  insured  is  entirely  dependent 
upon  the  original  insured  for  all  evidence  of  loss,  the  proofs 
of  losSj  under  re-insurance,  to  be  served  upon  the  re-insurer, 
have  been  designated  by  our  courts  to  be  "  those  filed  ^'  by 
the  original  insured  with  the  insured  (17  Wendell,  359; 
Bronson,  J.,)  where  the  subject  is  fully  discussed.   (104«l.) 

Should  there  be  double  re-insurance,  where  the  original 
proofs  cannot  be  served  upon  all  of  the  re-insurers,  duplicate 
copies  of  the  original  proofs,  properly  certified  to,  and  re- 
ferring to  such  original  proof  as  on  file  in  the  office  of  the 
re-insured,  will  be  necessary,  one  for  each  of  the  re-insuring 
companies. 

3368.  There  is  no  general  form  of  proofs  under  re^in- 
surancc  in  use  among  fire  underwriters  of  this  country,  flach 
office  makes  its  own  requirement ;  some  of  them — one  lead- 
ing Western  company  that  was  among  them — require  the 
ordinary  form  to  be  filled  up  even  to  the  magistrate's  cer- 
tificate, which.  Judge  Bronson  says,  "is  following  the 
letter,  while  we  lost  sight  of  the  spirit  of  the  compact.'* 
(1047.) 

3S69.  The  following  form  of  certificate,  to  accompany 
the  original  proofs  (or  certified  copies  thereof  when  neces- 
sary), would  seem  to  meet  the  requirements  of  the  case  ftdly, 
as  required  by  the  rulings  of  our  courts. 


PROOFS   UNDER  BE-INSURANCE.  807 

FORM  OF  CERTIFICATE. 


Bute  of 

County  of 

This  will  certify  that  the  Sun  Insurance  Company  of  the  city  of  New 
York  did,  upon  the  21  st  day  of  November,  A.  D.  1870,  by  their  policy 

No.  4596,  issued  at  their  agency  at  Chicago,  insure in  the  sum  of 

ten  thousand  dollars,  for  the  period  of  one  year,  in  words  as  follows: — 

(Here  give  the  written  portion  of  the  policy). 

That  on  the  2l8t  day  of  November,  a.  d.  1870,  the  Qlobe  Fire  Insur- 
ance Company  of  Boston,  Mass.,  did,  by  their  policy  No.  18692,  re-insure 
the  said  Sun  Insurance  Company  in  the  like  sum  of  ten  thousand  dollars, 
for  the  like  period  of  one  year,  upon  their  liability  under  their  said  policy 
No.  4596,  in  the  words  following,  to  wit : — 

(Here  follows  the  written  portion  of  the  re-insuring  policy.) 

[Shoal  1  the  sam  re-insored  be  only  a  portion  of  the  original  policy,  then  insert,  after  the 
wori  dollars,  "being  the  (on^-tJird,  ono-fonrt  i,  one-half,  as  the  case  may  be)  part  of  the 
risk  assamea  by  the  said  Sun  Insoranoe  Company,  under  their  policy  Ifo.  4596,  for  the 
period  of  one  year,  in  words  following,  etc."] 

That  on  the  9th  day  of  October,  a.  d.  1871,  a  loss  by  fire  occurred,  by 
which  the  property  covered  by  the  said  policy  No.  4596  of  the  Sun  Insur- 
ance Company  was  damaged  and  burned  to  the  amount  of  nine  thousand 
three  hundred  and  seventy-nine  32-100  dollars  ($9,379.32),  as  is  fully  set 
forth  in  the  affidavit  of  loss  of  the  original  insured,  and  the  accompanying 
vouchers  (true  and  faithful  copies  of  which,  duly  certified,  are)  herewith 
submitted,  marked  and  made  a  part  of  this  affidavit. 

And  whereas,  the  said  Sun  Insurance  Company,  by  virtue  of  their 
policy  No.  4596  aforesaid,  was  damaged  and  injured  to  the  amount  as  set 
forth  by  the  affidavits  of  the  original  insured,  herewith  submitted : — 

Now,  therefore,  the  Sun  Insurance  Company  aforesaid,  claims  of  the 

Qlobe  Insurance  Company,  by  virtue  of  their  policy  of  re-insurance  No. 

1,8692,  the  sum  of  nine  thousand  three  hundred  and  seventy-nine  82-100 

dollars  ($9,879.32),  for  damage  and  injury  sustained  as  is  hereinbefore 

fully  made  manifest. 

Prt9,  or  8eey, 

Dated  New  York,  this 18 

Subscribed  and  sworn  before  me  this. . .  .day  of . . . . A.  D.  18 

N.  P. 


1 


8SAL. 


The  magistrate's  certificate  is  not  necessary  to  this  affi- 


davit.     (1047.) 
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V.   RECEIPTS. 

(i9ra.) 

•3370.  Receipt:  Where  a  valid  debt  or  claim  existiTfi* a 
certain  sum  of  money,  a  receipt  for  a  less  sum,  specifying 
that  it  is  ^<  in  full  of  the  debt/'  or  ^^  in  fhll  of  all  demandB," 
will  not  prevent  the  owner  of  the  debt  collecting  the  balance. 

337 1  •  Release  :  A  release  for  a  consideration,  or  onder 
seal  (13tl),  is  a  discharge  of  a  right  or  claim  ;  it  differs  from 
a  mere  receipt  in  that  it  is  a  contract  that  the  party  making 
it  discharges  the  person  to  whom  it  is  made  from  the  claim  or 
demand  referred  to  and  described  in  such  release.  (1973.) 
3373.  Accord  and  Satisfaction  :  In  cases  of  compro- 
mise, where  a  less  amomit  is  paid — and  accepted  as  a  com- 
promise— than  ^is  claimed  as  of  right,  the  acknowledgment 
should  express  an  accord  and  satisfaction.   (1976         .) 

9373.   FORM  OF  RECEIPT 

UPON  PAYMENT  OP  A  PARTIAL  L08B. 

$ Agency  at ,  18 

Received  of  the Insarance  Company  of * 

the  sum  of dollars,  in  full  payment  and  satisfaction  for  loss 

and  damage  by  fire,  on  the day  of ,  18. . . , ,  to  the 

property  covered  by  their  policy  No (renewal  No ),  of  this 

agency,  which  said  policy  is  hereby  canceled  to  that  amount,  leaving  the 

sum  of dollars  now  insured,  a  copy  of  this  receipt  being  indorsed 

thereon. 


Amount  claimed,  $ 

Interest  deducted, 

Amount  paid,  $      $ 

3374.  FORM  OF  INDORSEMENT 

UPON  POLICY  FOR  PAYMENT  OP  PABTIAL  LOSS. 

Rbceiyed  of dollars,  in  full  payment  and  satis- 
faction for  loss  and  damage  by  fire  under  this  policy,  on  the day  of 

,  18. . . . ;  and  the  same  is  hereby  canceled  to  that  amount, 

leaving  the  sum  of dollars,  now  insured. 

$ (Signed  by  the  assured.) 

Dated ,  18. . . . 
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3375.  FORM  OF  RECEIPT 

FOB  FATliBNT  OF  A  TOTAL  LOSS  AKD  CANCELLATION  OF  THE  POLICT. 

$ Agency  at ,  18. . . . 

#  ReceiTod  of  the Insurance  Company  of. .....* 

the  sum  of dollars,  in  full  pajment  and  satisfaction  for  all  loss 

and  damage  by  fire  on  the day  of. ,  18. . . .,  to  the  prop. 

erty  covered  by  their  policy  No (renewal  No ),  issued  at  their 

agency  at ;  in  consideration  of  which  sum  said  policy  is 

hereby  canceled  and  surrendered  to  the  company. 

(Signed  by  the  assured) 

Dated ,  18.... 

aare.  form  op  cancellation  of  policy 

FOR  PAYMENT  OF  TOTAL  LOSS. 

(To  be  written  upon  the  JPi}liej/.) 

Received  of dollars,  in  full  payment  and 

satisfaction  for  total  loss  by  fire,  under  this  policy,  on  the day  of 

,  18. . . .,  in  consideration  of  which  sum  this  policy  i^ 

hereby  canceled  and  surrendered  to  the  company. 

$ (Signed  by  the  assured.) 

Dated ,18 

a3T§.  FORM  OF  DRAFT  AND  RECEIPT  COMBINED, 

For  the  payment  of  losses,  total  or  partial,  to  be  duly  filled  and  delivered 
to  the  claimant  upon  his  executing  the  proper  corresponding  receipt  there' 
for  upon  the  policy,  in  accordance  with  one  of  the  preceding  forms,  viz.  :— 

Agency  of  the  Nobth  American  Fibe  Insurance  Co. 
Of  the  City  of  New  Tobk. 


Pay  to  the  order  of 

dollars,  being  in  full  payment  and  satisfaction  of  all 

claims  and  demands  against  this  company,  for  loss  or  damage  by  fire,  on 

the day  of ,  18. ...,  under  policy  No of  their 

agency  at 

To  the  Nobth  Amebican  Fibe  Insubance  Co.,  ) 


No.  192  Broadway,  N.  Y. 


Agent. 


i^ 
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9OTT.  FORM  OP  RECEIPT  POR  TOTAL  LOSS 

WHERE  THE  POLICY  IS  BUBNED  OR  LOST. 

Received  of  the Fire  Insurance  Ck>in'Airr,  of  the 

City  of  New  York, dollars,  in  fall  payment  and  satisfaction 

for  loss  or  damage  by  fire,  on  the day  of ,  18. . . ., 

under  their  policy  No issued  at Agency ;  in  consid' 

eration  of  which  sum  the  said  company  is  hereby  forever  released  and 
discharged  from  all  liability  thereunder.  And. . .  .hereby  agree  to  protect 
and  forever  defend  the  said  company  against  all  persons  or  claims  what' 
soever  on  account  of  said  policy,  the  same  having  been  burned,  lost,  or 
mislaid,  and  not  assigned  or  transferred  by 

$ (Signed  by  the  assured.) 

Dated ,18 


ERRATA. 


Page  467,  Sectioa  1493,  last  liao  :  for  "  Companj  pay  $25," 
read  "  Company  pays  $2,500." 

Page  6S0,  Section  2155:  the  last  three  lines  should  read  "  as 
the  aggregate  hss  is  to  the  aggregate  insurance^  so  will 
be  the  specific  loss  upon  each  item  to  the  specific  in- 
surance thereon." 

Page  682,  Section  2158a  :  read  "  on  Jlour  as  18,000  :  3,000  : : 
5,000=1,153.84. 

Page  6.'i4,   Section   21()i),    third  lino   from  tha  bjttoji  :    for 
Company  ''  B."  read  ''  C." 

Page  690,  Section  2L73:  after  the  last  line  on  the  page  read 
"  apply." 

Page  710,  Section  2200,  eighth  line:  read  "  C.  $25  and  B. 

$75." 

Page  725,  Section  2220:  "Final  Co.VTRiBirnoN  of  City  Co. 
on  sugar,"  should  read  "$3,750." 
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Hie  namber^  in  the  left-hand  margin  refer  to  the  pa^^cs  whore  the  several  subjects 
are  treated  of.  The  numbers  followlns^  the  subjects,  and  the  nunbers  In  parentheses  (3206), 
interspersed  throughout  the  text,  indicite  corresponding  sections  or  paragiaphs,  where 
the  subject-matter  of  the  text  is  directly  or  incidentally  referred  to. 
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PAOV.  SaCTION. 

680  Abandonment 1818 

814  *•  of  the  Policy 901 

681  "  ofOoodfl 1820 

180  "  under     Continental 

Policies 426-20 ;  4:)0.16 

493  Abatement  of  Loss 1564, 1665, 1603 

493  **         Leybonm ,  quoted 1564 

6D0  Accident :  Foundation  of  Loss — 1655 

608         "  Fires  by  1S8S 

631  Acccrd  and  Satisfaction 1076 

436  "  Act  of  God.".  1359,  1866 

644  Actual  Damage 1693 

805       "      Delivery  of  Roods 1211 

887       "  "         of  the  Policy 942 

875  Additional  Exposures 112^ 

883  **  Insurance 968 

General  Prin- 
ciples of 9S6 

Permits  for...  9':i 

Notice  of 973 

of    Mo:  tgage 

Interest 994 

Renewal  of...  1011 


4i 


»i 


*t 


*t 
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886 

888 
8M 
838 

818 

871  Additions  to  Risks  1111 

436  Ad  Interim  Receipt 1413 

494  Adjuster,  The 1666 

488         **  Assessors 1553 

8        "  Average  or  Stater 9 

498         '*  **  Legal  Duty  "  of 1565 

488  Adjustment  of  Fire  Losees 1660 

608 
489 
489 
490 
616 


ti 


Statements  of 3177 

Considered 1554 

Basis  of 1657 

Difficulties  in 1560 

Final 1607 

30  Adiard.  George,  quoted 54 

376  Administrators :   Insurable  Inter- 
ests of 698 

46  iBtna  Fire  Ina.  Co.,  Hartford 103 
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ki 
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PAOB.  sacnoH. 

343  Affirmative  Representations 518 

414  Agency,  Law  of 1801,1847 

418       *•  "     Maine 1817,1888 

124       »*        Partnership 1868 

278  Agent,  The 712, 1803, 1817 


278 
418 
415 
417 
418 
419 
418 
498 

417 
419 
696 

420 
431 
414 
357 
418 
415 
423 
423 
497 
406 
499 

601 

609 

610 

613 
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Insurable  Interest  of 718 

Insurance,  Defined 1817 

Gcneril 1306 

Special 1810 

Sub- Agent 1819 

Surveyor 1321 

to  Accept  Service 1818 

'*  Notice  of  Loss, 

1322,  1571 

of  the  Underwriter 1811 

Insured 1328 

•*  '*      may  make 

procf. 1874 

ofboth  parties 1838 

Voluntary 1348,  1334 

Responsibility  of 1308 

Re-insurance  by 1058 

Waiver  by 1816 

Authority  of 1804 

''         Revocation  of..  1840 

*"         Suspension  of. .  1845 

Duties  of,  in  case  of  Loss,  1609 

First  Step:  Notice  of  Loss,  1671 

Second  "    Preservation  of 

Property 1678 

Third    *'  Investigation  of 

the  Fire....  1678 
Fourth  *'  Examination  of 

the  Risk 1608 

''  Examination  of 

the  Property.  1606 
'*  Examination  of 
the  Books  of 
Account 1698 


Fifth 
Sixth 


812 
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PAOl.  8BOTION. 

618  Agent— Seventh  ''  Fliul     Adjnst- 

ment 1607 

619  "       mghth    "  ContribntiTe 

Liability....  1616 
6n       '*       Ninth      ''  Reporting     to 

the  Coinpan7,1687 

488  Agreement,  Parol 1896 

488  "  Oral 18W 

488  "  Verbal 1896 

488  **  Before    lesning     the 

Policy 1899 

487         "*           After  iBBning  the  Pol- 
icy  1415 

665  Albany  Role,  The 2114,  2123 

Examples  under 2122 

7  Aleatory  Contract,  The 28 

866  AUenation       1086 

868  "       to  Administrator 1102 

868  ''       Descent  to  Heirs,  1101, 1104 

867  "       Partnership  1094 

866  "       Re-conveyance  after 1090 

871  Alteration :  Of  the  Risk 1110 

881  "  "     Policy 640,959 

888  ''  by  Spoliation 967 

86  America,  Fire  Insorance  in 76 

216        "  "  *•       Progress  of,  462 

195  American  Policies 484 

45        *'  "       Hartford 99 

196  "  "       Ins.  Co.  of  North 

America 486 

206        ^'  '*       Maesachasetts 

Fire  Ins. Co...  451 
199        "  *'       Mutual      Assur- 

ance of  Ya., 

489,  448  449 
90S        '*  "       New  York  (1806)  458 

215         "  "  "       "     (1885) 

462,  467 
221         "  "  "        *'      (1860)  470 

225        "  "       National  Board,  475 

86        "  "       Phlla.  Contnbu- 

tionship 78 

630        "       O)ntribiition  Clause 2006 

86        "       Fire  Companies  (See  Early 

Fire  Companies  of). 
28  **  Amicable       Contribntionship," 

London 58 

68  Amoant  to  be  Insured 161 

485        *»       Relative 1644 

602        "       ofLoss 1809,1927 

10  Amsterdam,  Ordinance  of 87,  50,  63 

26  **  Fire  Policy  of 63,99 

Transport  Policy  of,  814 
14  Antwerp,    the    City,     Ordinance 

of 42,  43 
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210  Application,  The. 
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241  *'  General  Principles  of,  608 

241  "  Verbal  or  Oral 605 

242  ''  Signed  in  Blank 809 

184  **  in  German  Ins 40H 

168  "  in  Colonial*'  ...407,411 

646  Appobtionmknt  of  Loss.  . . .  155S,  S066 

649  Under  Specific  Policies  306,  «l» 

649 
650 
652 
658 
654 
666 
655 
659 
661 
663 
665 
670 
672 
674 
677 
679 
686 
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Subjects W.Wt 

Average  Policies   *W^ 

Compound  Policies. .  .1616,  S076 
"^  »'     ClABS  1.8081 

Examples ^ 

Class  n M65 

Examples *» 

Existing  American  Rulet-.i^ 

L  ReadingRule ««* 

IL  Finn         "    ^^ 

m.  Albany     "    .  .2114,21** 

IV.  "    fl^ 

V.  **    «^ 

VI.  

VII. r 


It 


'.'..JtS^j, 


li 


VIIL  Of  Proportion . .  .2158, 
IX.  English  Rules,  2161, 
viE.  :— 

1st.  The  Insured  tl 

2d.  Concurrent  Policies 2166 

8d.  Specific  and  Average  Poli- 
cies  2187 

4th.  Non-concurrent    Policies, 

Average 2171 

5th.  Concurrent  Policies,  Aver- 
age  2172 

Continental  Rules 2174 

693  Apportionmimt,    Examples    oC, 

via. : — 
603  SUtement  I.  Partial  loss 2178 


691 


II 


094 
695 


697 


700 
701 
708 
704 
707 
709 

713 
719 
720 
722 


II 


li 


It 


It 


II 


14 


14 


It 


14 


14 


14 


IL  Specific. 2119 

in.        *♦        2180 

IV.        ♦*        2381 

V.       "        Chicago.... 2182 

VL  ByR.  H.  Lawrence.. 2184 

Vn.  Specific,  Chicago  ..  2186 

VIIL  Manulkcturing 2187 

IX.  Commission  goods.. 2188 
X.  Specific  and  generaL2188 
XI.  Compound,  Ciaa8L,2196 
Xn.  Warehouse     and 

Dwelling  Problemist 

Xm.  Compound,  Class  L,2206 

Xrv.  Compound,C]a8aIl.,2214 

XV.  ''Cromle"Case....22]S 

XVI.  Double   Gompoond, 

Class  IL 2217 


INDEX. 


813 


rias.  sBonoir. 

TB  Statement  XVn.  Double  Compoiind 

Class  n.,  »*  Finn  "  2218 
TM   ''      XVUL  Compoiind,ClassU., 

''  Missoiirl  Case"  9»9 
in    '*  ZIX.  CompoandfClass  II.,22M 

760    **  XX.  Doable    Compound, 

Class  U 3228 

789    "  XXI.  Componnd,  Class  n.« 

"Book  Store"....  2280 
740    "        XXU.  Compound  Intere8ts,2211 

749  **       XXIU.  »*  •♦2948 
744    "        XXIV.      .    "and Specified 

Interests,  2346 

746  '*        XXY.  Excess  Insurance... 2247 

747  "       XXVT.  Floating  Policy 2249 

740    '*     XXVU.  Average      Clause, 

Form  1 2269 

750  "    XXYIIL  Specified  and  Arer- 

age 2266 

751  "       XXIX.  Compound,     with 

Average 2267 

752  ''        XXX.  Avurage      Clause, 

Form  II 3250 

754    ''       XXXI.  Compound,     with 

Average 9262 

766  "  XXXII.  Average  Clause,  un- 
der BngUsh  Prac- 
tice  8364 

768    "    XXXin.  Pro  raU  Clause 2271 

760    "     XXXIV.  Bemoval 2274 

768    •*     XXXV.  Three-quarter  Clause2278 
768    "     XXXVI.  Re-insurance 2283 

766  ''  XXXVII.  Liquor  Loss 2286 

767  *' XXXVnL  Woolen  MiU 2288 

771    "    XXXIX.  Railroad  Policy 2394 

778    *'  XL.  Mixed  PoUcies. 3293 

781    "  XLI.  Coal  Breaker. 2813 

670  Appraisal  :— 

67U        *'  of  Damaged  Goods 1788 

660        "  of  Buildings 1717 

679        "  of  Machinery 1798 

660        "  of  Furniture 1719 

180       /'  under  Continental  Poli- 

cies, 426-17,  430-18,483-10 


PAOI.  '  sxonoH. 
675  Ap.rra.sers 1808 

"  Blanks,  via. : 2829 

'*         Submission  to 

"         Declarationof 

**>  Schedule  or  Inventory. 9880 
667  Appreciation  in  Values 1745 

678  Arbitration 1810 

679  ''        Agreement  to  refer  to..  1814 

607  Arson 1680 

489  "  As  now  Constituted,"  applied  to 

Partnership 1899 

869  Assesments  in  Mutual  Companies,  1105 

9  Assessors,  or  Adjusters 9, 1669 

376  Assignee,  Insurable  Interest  o£ . . .  TOO 

869  Assignment 1060 

861  ''         of  the  Contract 1060 

860  *'  *•      Subject 106T 

864  '*        afterLoss 1077 

868  '*        by  Partnerships 1078 

864  "        in  Bankruptcy 1070 

868  "  Law  of  Georgia. .  .1074, 1068 
1  Assurance  (Insurance) 3,  96, 154 

68  Assured,  The ...IM,  157 

191       "         under  Hamburg  Policy,  483-4 

547  Auction,  Sales  at 1707 

547       "         of  Damaged  Goods 1704 

646       *'         Stocks 1708 

83  Austria,  Fire  Insurance  in 78 

134  Average  Clause,  The 361,  866 

186       "        Proper 868 

136       "        American  Form  of. . .  .860,  875 

140       "        English  Form  of 878 

172       '*  "       Policy 418 

139  **        French  Form  of 876 

189       **        German    »'     ** 878 

140  '*        Hamburg  Form  of 8T9 

1       *♦        General  (Marine) 8 

3       "        Loss  **        4 

3       "        Particular 6 

3       "        Petty 6 

3       "       Warranty 7 

3  "        Adjuster 9 

4  "        Apportionment  under 3074 

1       ''        Bhodian,  Law  of 4 


S. 


427  Baggage 1866 

436       "       LiabUity  of  Carriers  for . . .  1868 
978  Bailee,  Insurable  Interest  of,  709,  1781 

804  Bankruptcy 1061,1083 

864  ''         Assignment  in 1079 

41  Baltimore  Equitable  Society 89 

876  Beneficiary,  Insurable  Inierest;of . .  695 


803  Betterments,    or    Improvements, 

686,1718 

808  Bills,  Bonds,  Kotes,  etc 849 

127  Blanket  Policy 887 

510  Bonus 1696 

449  Book  Rate,  Value  of  Insurance 

Stock 1451 


814 
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FAam.  Bvcnoir. 

61)  Books  of  Account 1098,1943 

618      ''     uBrldence Id51 

61S      ''     Examination  of 1598 

61S      "     Destroyed  by  Fire ItiOO    ! 

610  Brandi  Stores 1595,1598    I 

t4  Brazil,  Fire  Insnrsnce  in 75 

884  Breacli  of  Ck>ndition  of  the  Policy, 

WaiTer  of,  1130, 1158 

77  "  "       Forfeiture  for. . .  205 

648  Breakage  and  Leakage 1718 

S79  Brokers 714 

ST9       "       Insurable  Interest  of 714 

"       Insurance 792 

Payment  of  Premium  to...  792 


PAOB. 

393  Brokers,  Professional,  in  Fraaee..  W 

801  Builders*  Risk »!,» 

664  Boildings 1S97,1TIT 

660        "        LosBon  1717 

684        **        Re-itt8catenMiitof,58'iT,;i8ai 

650        "        Damageto HIT 

407        '*        in  coarse  of  Erection. . . .!» 
407        *♦        Third  Story,  Owncnhip 

of loss 

407        '"        Cellar,  not  a  Story USl 

473        "        High,  Danger  of 1501 

476        *'        Occupation  of,  1125, 15»,lttl 

468        ''        Classification  of IM 

803  Bunion Ml 


C. 


881  Camphene,  Keeping  and  Using — 1148 

818  Cancellation 886 

818  ''  General  Principles  of..  889 

818  •*  Notice  of 892 

816  "  "     Form  for.... 906, 910 

816  '*  at  Short  Rate 301,  911 

818  *'  Additional  Bate 916 

818  "  Yarions  Rates 918 

817  *'  Annual  Policies 915 

821  *'  Table  for  Short  Rates,  935 

823  *'  "      **  Long  Terms, 

926,938,939 

819  **  of  Long-Term  Policies,  980 

519  "  Pro  Rato  Rate 923 

830  "  Several  Rates 988 

816  •*  Tender  for 903 

816  "  **       Form  of 906 

198          **          under  Hamburg  Poli- 
cy  432,16 

605  Carelessness 1587,1709 

435  Carriers,  Common 1864 

377         '*       Insurable  Interest  of 706 

494        **       Express  Companies  as.  ..1866 

436  *'       Passenger 1363,1734 

439        **       Railroad  Companies  as. . .  1371 

496        •'       Liabilityof 1369 

439         "  **     Extent  of 1378 

436         "              **      '*  Act  of  God'*....  1859 
436         "              "     Negligence,  1362, 1074 
436         *'              "     Diligence..  1861, 1378 
480        **             **     as      Warehouse- 
men   1858,  1876 

517  Cash  Purchasers,nnderwritere  are,16C8 

118  Certificates  of  Insurance 803 

006          *'          Magistrate  or  Notary,  1914 
376  Cestui  quo  Trust,  Insurable  Inter- 
est of 695 

19  Chamber  of  Insurance S5,  87 


372  Change  of  OccupaDcy 4SM,  UN 

412  Chattels 1«4 

412       "       Personal 1« 

18  Cheralier  D*Eon,  Wager  on  Sex  of,  50 

25  Chetwynd^s  Bubble • 

308  Chimneys «« 

8  Chomage 1* 

10  Chronicle  of  Flandera  * 

639  ClTil  Commotion I«7f6 

498  Claims  for  Loss 1*^ 

623       ♦*     Contested ^^ 

628       "     Contesting !•* 

617  "     Payment  ot 1* 

618  "  "       Wrongftil 1** 

491       "     Dishonest ^^ 

538       "      Compromise  of. ^** 

231  Classes  of  Hazards ^^ 

233       "       HasardouB 498,4«.^ 

333       "       Non-hasardous ^*^'2 

333       **       Extra  Haxardous. .4<?r,  IH  ^ 

333       "       SpeclaUy  Hazardoof,  ^ 

49T,« 

Common  Insurancet *" 

...  «* 
....«! 

...  «0 

'""  ^ 

468  Classification  of  Buildings '** 

469  "  of  National  Board... !•' 

470  *•  Intermediate '*• 

453  '*  ofFireHaxards 1^ 

457  **  GriswoldVPormi...!*" 

458  "            ofCauses  of  Fires... !•• 
469           **            Griswold's  Forms. .  1** 
630           '•           Contributive  Liabili- 
ty  1620, 1« 

803  Coin,  Not  Insurable ^ 

187  Co-insuranoe  Claise »!•• 


883 
211 
338 
334 
335 
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ti 
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of  A.  D.  1806. 

'*    •*     1836. 
**    *•     1860. 
National  Board 
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t.  sacnoH. 

**  American...  373,  874^  875 

•»  English 878 

French, 377,486,19 

'*  German ...876 

♦*  Hamburg 879 

"  Examples  under,  880,  881 

♦*  Specific 884,  885 

»»  in  Rent  Policy 878 

^•IlectiYe  Policies  (See  Compound 

Policies) ....  818 

Colonial  Policies 406 

::?olumbia  Fire  Ins.  Co.  of  N.  Y . . . .    TO 
Commercial**     "     **         '*....    88 
:;ommi8sion  Clause,  the  Usual — 1805 
**  Merchants,  Insurable 

Interest  of 716 

**  Return,  by  Agents. . .  089 

Common  Carriers  (See  Carriers) 

Common  Insurances      486 

Compound  Policies 818 

'»  '»     Considered 880 

»•  "     Classes  of 8079 

•*  "     Apportionment 

of...  827, 1619,8076 

•'  "     Class  1 8083 

»'    '  '*         **     n 8085 

"  »*     General 887 

'♦  "     Excess 828 

"     FloaUng 836 

'♦  *»  »'       Form  of,  888 

Compromise  of  Claims  for  Loss. . .  1628 

Concealment 605 

"  Maxim  609 

**           Knowledge  of  the  In- 
sured  619,688,630 

**           Knowled<:e  of  the  Un- 
derwriter  623 

•♦  by  the  Agent 680 

of  Additional  Facta...  618 
*'  under     Re-insurance, 

641,1058 
*'  Voluntary  Ignorance,  619 

'*  Waiverof  Breach  by..  635 

*'  Under       Continental 

Policies 426-18 

Concurrent  Policies 847 

Conditional  Delivery  of  Goods 1816 

Conditions  of  Insurance 166 

''         First  Embodiment  of..  458 
'*          of  the  Policy  Consider- 
ed  169 

♦♦         Express 174 

'*         Implied 175 

•*         Precedent 178 

"         General  Principle* 176 


78  Conditions  of  Insurance,  Conatmo- 

tlons  of 181 

68  *'         Comments  on  by  the 

Courts 178,404,1145 

45  Connecticut,   Early  Fire   Compa- 
nies of 09 

678  Connections,  Steam-Bngine,  etc...  1709 

553  Consequential  Damage 1786 

64  Consideration,  The 162,  776, 1977 

879  Consignee,  Insurable  Interest  of...  716 
876  Constable,  Insurable  Interest  of. . .  701 

78  Construction  of  the  Policy 181 

78  "  General  Principles  of,  101 

74  '*  Intention,  The 108 

78  ''  Liberal  or  Equitable, 

187,  806 
78  ''  Strict  or  Literal    ...186 

76  "  of  Terms  or  Words 

Used 808 

78  "  Usage 807 

75  '*  Printed  Forms  of  Pol- 

Icy 147,800 

691  "  of  the  Contribution 

Clause 8154 

77  **  Forfeitures  for  Breach 

of  Condition 805 

406  *'  Miscellaceous     (See 

Miscellaneoub  Con- 
structions)  1868 

553  ConBtructiTe;LoB8  or  Damage,  1736, 1788 
896  ''  DeliTery  of  Goods ....  1818 

827  *'  "         *'  the  Policy,  948 

807  Consunmiation  of  the  Contract 866 

411  '' Contained  in'* 1880,1888 

638  Contested  Claima 1078 

583  Contesting     "     1688 

173  Contmontal  (European)  Policies..  484 

176  "  French  Policy 426 

183  "  German      "    438 

190  "  Hamburg  **    488 

86  "  Amsterdam  Policy,  68, 

99,  814 
691          **           Rules  for  Apportion- 
ment  8174 

89  '"  Firelns.  Co.ofN.T..  840 

811  Continuous  Insurance 8d6 

848  "  Warranty .1018 

887  ''  LUbility    for     Goods 

alter  Sale 1881 

48  Contract,  the  Insurance 106 

48       ''  Fire  Insurance 106 

848       **  ofRe-inanrance 1086 

807       *'  When  Consummated....  866 

875       **  Suspension  of 1180 

881       ''  Alteration  of 640,  060 
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kOB.  saonoN. 

7  Double  Insurance 968,  9S7 

4  »•  »*       Notice  of .  973 

8  "  "       PennltBfor 971 

»      '*  *'       in  Limited  Am'tB  1018 

8       "  "       Renewal  of 1011 

8       **  ^*       under  Componnd 

Pollciea 992 

7       **  *'       of  Inanrable  In- 

terests, 269,  987,  990 

5  '*  *'  Mortgage  Interests.  991 


PAov.  isonoir. 

846  Doable  Insurance  ts.   Be-lnsur- 

anoe 996,  1019     ^ 

282  Doublj  Hazardous  Insuranoes 486  y" 

620  Drafts— for  Loss— upon  tbe  Ccm- 

pany 19W- 

475  Dummies,  Elerators 1617 

612  Duplicate  Invoices ItiOS,  194S 

64  Duration  of  Risk 168 

497  Duties  of  Agents  (See  Agent). 
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6  Eagle  Fire  Ins.  Co.  of  New  Orleans,  464 

4  "     Insurance  Co.,  N.  Y 94 

8  "  **         Policy  of 463 

0  **  *'         Proposals  for  In- 

surance   454 

6  Early  Fire-offices  :— 

5  '*  *'  of  Connecticut...    90 

9  *'  »'  England,  68,  67,  69,  60 

1  *'  **  Maryland 89 

5  *'            ''          Massacbusetts...    91 
8     ••  *'  New  York 92 

6  **  *'  Pennsylvania...    78 

7  ''  ''  Rhode  Island....  104 

%     '*  *♦  Virginia 90 

5  Earnings,  Insurable  Interest  of  .  .  694 
3  Bmerigon  quoted. . 88,  42, 776, 1032, 1087 

)  Endorsements  on  Policies 1106 

S  Enhanced  Values 1516 

I  English  Policies 892 

)       ''  '*       Hand-in-Hand....    68 

S       ''  '*       Royal  Exchange..  895 

i       »'  *'       Specified 867,400 

I       ''           **       Average,  or  Float- 
ing   418 

)       **       Rales  for  Apportionment 
(See  Apportionments). 

t       *'       Contribution  Clause *  2002 

J  Entirety  of  the  Policy 946 

)  Eon  de  Beaumont,  Chev.,  Wager  on,  60 

.  Equity  of  Redemption 671, 1726 

)  Error ofFact 954 

I     *»     ofLaw 958 

I  Estate,  Property 1298 

I  Estimating  Profits 1748 

I  ' '         Aliquand  Process 1750 

Aliquot  **       l';67 

"      Table  of. 1768 

i  '*         Premiumsat  Short  rate,  800 

I  Kt  cetera,  etc.,  &c 1272 

I  Evidence 1418 

I        *'       Oral,  Verbal 1894,1896 

I        "       Parol 1424 
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441  Evidence,  Parol,  when  Admissible.1429' 
440         "  »♦        "    not       "       ...1427 

489        "       ofEzperts 1428" 

<  <  512  Examination  of  Books  of  Account.  1688 
501  '"  into   Origin   of   the 

Fire 1678 

610  ''  of  the  Property 1696 

im  *'  ''     Risk  alter  the 

Fire 1698* 

616  "  under    Oath, 

478, 1604,  1966 

•802  Exceptional  Risks 887 

190          "           under  Hamburg  Poli- 
cy  482-»- 

161  "  under  New   Zealand 

PoUcy....407.1;411.ni. 

•/127  Excess  Policy 828 

k'278  Executor,  Insurable   Interest   of, 

607,1780 

» '244  Executory  Representations 620 

^  643  Exhausted  Policies,  SUtus  of 2068 

^f  272  Expectations :  Not  Insurable 6T6 

\»  648  Expense  of  Extinguishing  Fires...  1686 
612        **       of  Removal  of  Property, 

426-13;  1686 

648        "        Salvage 1680 

''-489  Experts,  Evidence  of 1428 

^  604  Explosions 1584, 1660, 16790 

685  "         Loss  by 1600 

586  ''        of  Steam-boilers... 202, 1671 

686  **        of  Gunpowder. 1671 

^  477  Exposures ^ 1628 

876  ''        Additional USO 

477  "         External 1624 

478  **        Internal 1627 

426  Express  Companies i860 

281       *'                *'        tkisurable    In- 
terest of 723 

426       '"  ''        asC;arrier8....1866 

<260       "        Warranty 559 

, ''  284  Extra  Rate,  on  Partial  Insurance, 

488,1646 
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n9  Factor.  Inranble  IntcroM  of  ;i:t 

S3ft  FallLn;  of  Baildln^.  Danu^fbom.  ICT^ 
%SX  '*  of  Pitt«noa  Warebov«.  \^'ia 
f3  Pemme  Corert.  luMintle  Interest 

ot «:§ 

^  ■     tt9  F<!ace5  vrA  T^rtl  Fixture* <l 3 

^  U«  Fiitt!  Ad(jaMmeat  of  Lo««4^» \^1 

^     CiSi  F^nn  Ra!«of  Apportiocin«Qt        ..^:'.9 

«3  "     TMted. 2110.  ±il> 

^    t<  Fin  Cum  of  HAmboz); 65 

•  '   3M     "   GuATtnty  Form  of  PoUcy    .  IVi9 
•^  479     **    Extirguiilua^  Facilities  ...IS'S 

,'   S33      ••    Lo«M9  by 16KS 

^    iL»      "    Offlo^.Tbe  London  .▲  D,  ica-i    M 

•'  4t»      *•    Patrol ..153U 

4T8      *•    Ptoof  RdoC»...^ 1507 

471     "  Wa»:» i.va 

19      '•    lasnrance 5i 

33  in  Autfiria TS 

»4 Braail 75 

^      SI  -*          "on  Earopean  Conti- 
nent,  W,7i 

*  »  inFiacce «>,  i» 

/*    *4     '*  ••         '*  Holland. tiS 

»      » RnMia. Ti 

W  *•                      ••  Spam 74 

V'    51  "  GoTernmentaL  7.V  71. 72 

•'    i-i  "  ••        Contzact iii6 

»  "  Lav  of...  14S 

»  *"  '•  -      Analysis  oH  152 

«  "  •»  -     Piuol    or 

Written.  113 

48  ••  ••  ••      aPersonaL.  107 

498  rberrinue 

fldtfi.  1».  I.VB 

49  '•  "  -      SnbKTipcion 

to.llQ.ld7.^«i 
30  Suspension 

of 1199 

58     **  *•  "      nnder  S«?al.  125 

459  Fim.  Canws  of.  Ctatsiflcd. .  .1473. 1476 

k/     508     "      Coroc«fr9*  Inquest  upon lo9l 

»^     508     "      Origin  of 1581 
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PAov.  nmof. 

/  44  Fire*  of  Xew  York  (1895  and  1S45), 

96,11 
yssi  Fire- works.  Keeping  and  Sale  ot..  119 

r  573  Rxed  Machinery vm 

^«»  Fixtures 81S 

•  5:i         "       orFittings 1800 

/  573         "       3iiachinery IT* 

^'3M         •'       Store W 

^^300  Trade m 

^  12»  Floating  Policies 336,  St 

to' *47  >*      Adjustment  of... 2MI 

m  3  Flocks II 

^  3  Flotsam :  Flotsan 14 

tT  77  Forfeitures,  for  Breach  of  Condi- 
tion  203.59 

•^       Forms.  •. See  Loss  Forms) 990 

*^  516  Withheld 19D1 

•  61       •*       of  Policies  < See  Poacy). 

•  557  Forthwith,  Immediately 1M9,1» 

/471  Frame  Ranges Ktt 

^-SM  Frand 59 

256  '•     ofanAgent 59 

956  ••     Suggestio  Falsi 585,59 

256  ••     Snppressio  Veri 59 

256  "      Moral  39 

«W  "     Legal S9 

trt  "     Partial 53 

257  Fnndnlent  Swearii^, 

42^16;  430-12;  439-19: 99 

r555  Freight  and  Charges 1T9 

^  139  French  ATerage  ClaQse jn 

r-  137       ••       Contribvtion  Clause 49S-I9 

y  29  Fire  Ins.  Companies 66. « 

^176       ••  -    PbUcT m 

^3*1  Frescoed  Wans S9| 

«r  20  Friendly  Society  for  the  Assurancs 

of  Houses 95 

r  4^  Fttllni.  Partial  Inssrance 159 

•'801  Fumitue 

410  -       Hoosebold , 

2»  ^       UsefhlaadOmamcBtal, 

301  andMovmhlae 

Store 8I8 


17  Gambling  or  Wagering    .      .-. .  .«^  50 
8  Insurunce  held  as 31 

110  ••       Policies *?7 

18  "  Prohibited 51 

443  Garnishee 1435,1974 

898  Gas,  lUumlnating S13 

/     800     "     Fittings 


e  Gas-Machines.  Fsitent 94 

1  General  Arenge s 

197        -    Impolicies a: 

859        '*    rWarranty 

865  Georgia,  Laws  oi;  Asaignment. . . 

I^utBCfship  Ib- 

IfN 
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PAOB.y.  SECTION. 

189  GejBiaji  ATenge  Claiue 876 

889  ^""^^  Contribution  Clanse 2006 

188       "       Fire  Policy 429 

44  Globe  Fire  and  Marine  Insurance 

Compan7,N.T 96 

412  Goods 1295 

412       ''     and  Chattels 1296 

412       *'     Wares,    and    Merchandise, 

840, 1285, 1296 

412    *  *•     Household 1297 

392       *'     Held  In  Trust 1197,1790 

894       *'     Sold,  but  not  DeliTered,1205,1700 

885  ♦*     Delivery  of 1210 

271        '*     InTransitu 678,1217 

] 

140  Hamburg— Average  Clause 878 

680        ''  Contribution  aause . . .  2007 

142        "  Three  fourths     "      ...  887 

190  '•  Policy 482 

28  Hand-ln-Hand  Fire  Ins.  Society. . .    58 

148             ''            Modem  Policy  of...  897 
86  ''  of  Philadelphia 78 

45  Hartford  Fire  Ins.  Co  90, 102 

281  Ha£ard8,Fire 490 

281         *'        Classes  of 482,  482 

464        ''        Natureof 1489 

463        "        Moral 1486 

466  ''        Classification  of. 1471 

467  **                 "            Form  of...  1472 
422  Heald,  D.  A.,  quoted 1460 

662  Identity  of  Insured  Property 1761 

662       "         "Chattels 1761 

661       "  "Buildings 1767 

668       '*         "  Tenants  in  Common. .  .1765 

262  Ignorance,  Voluntary 619 

345  Immateriality 528 

9S5  "  Proofof 588 

627  Immediately,  Forthwith 1049, 1985 

886  Implied  Waiver 1163 

258       '*        Warranty 666 

607  Incendiarism 1580 

876  Increase  of  Hazard 1111,1129 

628  Indemnity 1660 

177  **        Continental  Policies, 

426-4;  430-1;  433^ 

Indiana,  Laws  of 1184 

889       *'        LimiUtion  aause 184 

607       ''        Magistrate's  Certificate...  1922 
"        NoUceofLoM 164S 


PAoa.  BBonoif. 

547  Goods  Undamaged   1704 

545       ''     Manu&ctured 1699 

545       *'     Imported 1697 

81  Governmental  Insurance 71,  79 

89yGrain  in  Warehouse 1204 

39^reen  Tree  Insurance  Company ...    85 
84^Gnaranty  Insurance,  Fire .  . .  1027, 1069 

858  *»  »*  Policy 1069 

276  Guardian,  Insuiuble  Interest  of. . .  699 
9  Gaidon  de  la  Mer,  quoted... 83, 116,  847 

378*t3nnpowder 1148 

586  '*  Explosions  of 1671 

879  "  Storageof. 1145 


665  Heald,  or  Albany  Rule  of  Appor- 
tionment   2114 

668       "        »*       Tested 21S2 

862  Heirs,  Descent  of  Title  to 1104 

899  Held  in  Trust  or  on  Commission.  .1197 

393     ''        Grain,  in  Warehouse 1204 

475  Hoist- ways— Dummies 1516, 1517 

407  House,  Innurance  upon 1258, 1269 

550  Household  Furniture 1285, 1719 

531  *'  **       UseftilandOi^ 

namental...l721 
550         «'  "       I»amageto....l719 

412  "  Goods 1297,1790 

412  "  Stuff 1298,1790 

166  Hurricanes,   Earthquakes,   etc., 

401-Ti. ;  480-1 


I. 


14  Individual  Insurers 40 

14  "         Lloyds 44,46 

20  *'         Fire  Insurers 64 

370  Indorsements 1106 

278  Inn-keeper,  Insurable  Interest  of..  710 

864  Insolvency 1081 

96  Installment  Plan  of  Insurance 948 

96  "  Note  949 

97  "  Receipt 260 

968  Insurable  Interests. . .  .180, 658,  656,  660 

269  '*       must  be  Legal 069 

270  *'  **      Valid. 667 

271  ''       Double  Insurance  of 066 

271          **             I.  PoBsesaion  of  Prop- 
erty   669 

978  n.  Liens  or  Mortgages, 

661,679 
274          **         III.  Usufruct  of  Prop- 
erty   687 


820 
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W90  u 

IV,  floldlng  for  otben,  096 

m 

44 

V.  LUbflity  for  Prop- 

ertj 706    ' 

f» 

»• 

VL  AsAgenU 711 

9sl 

4* 

VIL  VolantArjr     Innir- 

ance 790 

»1 

4* 

Vm.  LiAblllty  for  Acci- 
dent  7SS 

«08 

*• 

iniut  be  ffUUMi  in  Policy,  1911    1 

661 

t* 

y«lnetof. 1723    j 

7  Insanuioe «,26,29.S3    | 

7 

4t 

an  Aleatory  Contnct 98 

«6 

44 

Illegal               *-       ....  0» 

10 

•  * 

Marine 99,35 

11 

t. 

**     FirvtLawof 89 

IS 

»4 

*•     Policy  Form 40 

86 

4* 

**      in  America 76 

17 

4* 

Wagering  or  Gaming. 

81,  48, 51 

19 

t« 

Fire  (See  Fire  Inrarance). 

19 

44 

**   InEDgknd 58,09 

81 

44 

'*   VarioQB  Unda  of, 
▼ia.:- 

n 

44 

"   Joint-Stock  or  Prop- 
rietary   223 

tt 

|4 

"  Motoal 934 

91 

*4 

''  Participation... 285,  240 

90 

44 

"  Perpetnal 241 

96 

*t 

'*  InatallmentPlan...  248 

Sll 

•  * 

**  Continnona 885 

99 

t* 

''   8team-t>oiler 254 

109 

»* 

"   Plate-glaaa 261 

108 

»4 

"  onProflta 264 

104 

44 

''   BeotaandLeaaea..  268 

lis 

«4 

**    Long-term 288 

J. 


SJetaam 14 

8  Jettiaon,  Jettiaoned 15 

808  Jewela,  Jewelry,  etc 841 


115  InamDce,  Fire,  Shoft-tcna. 
118  ^  ^     Ccftificata. 

419  ^  **  Beacrrea.... 

36  "  -   Early 

(Soe). 

40  CompaayorN.  Aacrtea.  IT 

41  ^  ••tbeStateof 

Penna 9 

81  CompaoleaortbeCoBtl- 

nent. • 

19  ^See  Fire  Ina.  Coa.) 

333  '*       Additional « 

4S5  Partial  w.  Fan ISM 

&  Inaorer.  The  (Underwriter) IM 

9  Who  may  become  an K 

11       ''        IndiTidnal «,  « 

980       "*        InrarableIntereBtoi:.718,l7l 

269  Knowledgeof 61 

63  Insnred,  The 151,15 

»0       "        Inanrable  Interest  ot,  719,  VA 

263       ''        Knowledgeof fl 

538  Inanzrection,  InTasion.  etc 1674 

74  Intention  of  the  Parties 11 

26S  Interest,  Insurable  (See). 

110       **        ornoIntereaL 60,9 

110       **        Policy I 

273  In  Transitu,  Stoppage. fl 

538  InraaioA,  Foreign  Eoemy,etc.,  396, 16 

512  InTcntories  of  Stock 1508,19 

501  InTestigatlon    of   the  Origin    of 

Firea 16 

512  InToices  of  Puchaae U 

612         "       Duplicate 1602,11 

514         **       Forged. 14 

473  Iron  Shatters  and  l>oQra. IE 

477  laolated  BaUdinga. U 

81  Joint-Stock  Inaunnce 1 

288  Judgment  Lien  nota  Mortgage 


604  Kerosene,  Earth  Oila,  etc 1585 

606  *'        National    Board    Boles 

for 1586 


436  Label 40,  1400 

4  Lagan 16 

11  Law,  Firat  Marine  in  England. ....    88 

69     "     of  Inaurance  Contract 148 

60    **  *'        Analyaiaof.....  158 


43  Knickerbocker  Fire  Ina.  Co.,  N.T., 

263  Knowledgeof  the  Inaured 

962         *»  '*     Underwriter.... 

414  Law  of  Agency l 

860     '*     Indiana  Limitation  Claoae...! 

686     '"  **       NoticeofLoaa 1 

389     ''     of  Maine,  Limitation  Clanae,] 

•4  U 
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488  Laws,  Retaliatory 1588 

648  Leakage  and  Breakage 1718 

106  Leasehold  Interest 3T7.  6»9 

S6S  "        Valne  of 1738 

105  "        Policies..;.. 275 

408  Legal  Dntj  of  AdJosters 1665 

866     "      Fraud 5 

806      "      Year 8 

S7S  Legatee,  Insurable  Interest  of 676 

Seo  Lien 661 

S88    "    Judgment 782 

«74    **    HechaDies 686 

S74  Lessee,   Insurable  Interest  of, 

275,  689, 17S7 
274  Lessor,         "  **  of,  688, 1727 

442  Levy 1429 

16  Leyboum,  **  Panarithmologia  "...    47 

16        '^         on  Insurance 47 

492        ''  ''  Abatementof Losses,  1564 

680  Liability 1666 

68        "        Maximum 161,1665 

64        •'        Duration  of 168 

190        "        under  Hamburg  Policy. .  434 

619        *♦        ContribntlTe 1616 

488  Licenses,  Taxes,  etc 1687 

686  Lightning 1668 

586         "         Lo9sby 401,  vi.;  1668 

686         ''         Live  Stock  Killed  by. .  .1668a 
4  Ligan 17 

887  Limitation  Clause 1172 

287  »*         by  Statute 1174 

888  *•  *' Contract 1175 

889  "         Waiver  of 1186 

890  **         Suspension  of 1192 

890  *'         Under    He-insurance, 

1045, 1191 

889  *'         Law  of  Indiana 1184 

889  "  *'     Maine 1184 

179  *'         Continental     Policies, 

427-24,480-20 
14  Lloyds 44 

16       *'      "List" 46 

16       "     American 46 

16       •*     Continental 46   " 

68  Location  of  Risks 160,1276 

13  Lombards,  The 43 

26  London  Assurance  Society. .  .49,  60,  61 


PAos.  asonoH* 

112  Long-term  Policies 288 

112  "        Considered 901 

819  "         Cancellation  of. 990 

118  "         on  Specific  Hazards 298 

118          "         and  Annual  Rate  Com- 
pared   292 

581  Loss 1667. 1869 

544     "     Actual 1692 

554     •*     Constructive 1738 

785     "     Blanks,  forms  of .^...2820 

658     "     Consequential 1786 

528     "     Proofeof 1802 

602     "     Amount  of,  in  Proot 1899 

198     '*     of  50  per  cent.  Cancels  the 

Policy 482-16 

617     "     Payment  of 19« 

12     »»          "        in  order  of  Date....    41 
631     "     andDamage 1667 

585  "  "  by  Explosion....  1660 

586  "  "  "Falling 16T2 

588     •*  •*  "  Fire 1668 

538     "  **  "  Invasion,  etc., 

896,  1674 
635  "  "  "  Lightning....  1668 
585  "      "     "     "    to 

Live  Stock,  1668a 
584  "     '*     "  Proper  'Sace, 

1667,  1078 

540  **  "  "  Public  Au- 

thor! ties...  1677 

541  "  "  "  Removal, 

1612, 1680 
688     "  "  "  Spontaneous 

Combustion, 

1667,  1078 
667     "  "  "  Theft... 1602, 1771 

682     "  "  "Water 1062 

540     "             "           "  WiUftU    Ne- 
glect  1079 

681     "  "  Partial 1618,1668 

681  "  •*  Total 1068 

660     "  "  on  Buildings....  1717 

481  Losses,  Probable  Extent  of;  in  case 

of  Fire 1688 

682  "       Proximate  Cause  of. 1600 

591       "       Successive 1866 

606  Dishonest,  1562, 1688, 1607, 1014 


M. 


672  Machinery 1596,1798 

678  "         Fixed 1796 

678  "        Movable 1797 


648  Machinery,  Damage  to 1710 

648          "                "        Measure  of.  .1710 
672         "        Appraisement  of 1798 
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ffTS  ICachinery  Connections 1799 

606  Magistnte^B  Certiflcftte 1914 

606  "  Beqnirements  of 1919 

611  ''  DefecU  in 1910 

606          '*           mnit  know  the  Char- 
acter  1926 

606          *'           Amount  of  the  Loss. .  1927 
606  **  Laws  of  Indiana 1922 

606  ''  *'       Maine 1939 

607  *'  Most  Contig:noaB 1929 

606  National  Board  Form, 

1914,  1919 

607  ••  Not  a  Creditor 1925 

609  *•           Reftisal  to  Certify...  1960 
607  "  8eal 1921 

610  ''  Time  of  Prodnction . .  1984 

611  *'  Waiver  of 1988 

663  ''  under  Re-insorance. . .  1047 

889  Maine,  Law  of  Limitation 1184 

609       *'      Magistrates*  Certificate . . . .  1922 
M6       ''      Representation 682 

10  Marine  Insnrance  85, 47 

12       '»  »'        Policy  of 46 

644  Market  Values 1C98 

649        "       No.  Value 1716 

978  Married  Women,  Insurable  Inter- 
est of 078 

606  Marshall,  C.  J..  Opinion  of  WaiTer,1882 
48  Massachusetts,  Early  Fire  Cos.  of,  91 
48  **  Fire   and    Marino 

Ins.  Co 91 

48  "  Mutual  Ins.  Co....    91 

906  "  -      Policy  of..  451 

966  Materiality  of  Representvtion,  522,  644 

966  "  Test  of 646 

644  Measure  of  Damage 1600 

•46        **       on  Auction  Stocks 1703 

660        **       Betterments  or  Improre- 

ments 1718 

660        **       Buildings 1717 

646        **       Goods    on    Commission, 

1206,1690 
646        *'  **     Sold,  and  not  De- 

iirered 1700 

660        ''       Household  Furniture 1719 

646        '•       Inported  Goods 1697 

646        **        In  Bond 1701 

669        **       Leasehold  Interests,  977, 1728 

648  "       Machinery 1710,1798 

646        *'       Manufactured  Qoods,1692, 1696 

649  ♦*       No  Market  Value. 1715 

160        **       under   Continental    Poli- 
cies  426-18,430-14 

974  Mechanics*  Lein 686,  1724 

997  Memorandum  Articles 803 
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514  Memorized  Statements. M 

418  Merchandise Ul 

413  "  Without  Exception. .!« 

428  ''  as  Baggage M 

589  MiliUry  or  Usurped  Power,  886, 1674' 
574  Mill  Supplies 1« 

406  Miscellaneous  Constructions : 

407  "  Bam 1* 

407  **  Building !■ 

4o7  "  Cellar. m 

407  "  Upper  Stories..... Itt 

407  ''  Coffee-house-Inn,  111 

411  *'  *•  Contained  in," 

1980,  lie 

400  ''  Etcetera,  Ac IS! 

76  *'  Explosion  of  Stean- 

boiler * 

406  '*  Furs  and  Skins.... IS 

406  "  Flax  Factory 19 

419  "  Goods,  Wares,  and 

Merchandise, 

1«5,19 

407  House 1158,11 

406  Personal  Property, 

979,11 

410  ''  Household     Fomi- 

ture H 

412  ''            Household  Goods.  19 
412              "                     "          8tufll...H 
409             *'            Location  of  Proper- 
ty  1! 

418  "  Merchandise U 

407  ''            Paper-mill  Building,! 
406  **  Pork  House 1 

411  **  Property I 

412  "                   ''       Estate.... t 
412  ''                  ''       Chattels..! 

406  '*  Starch  Factory 1 

406  *'  Steam  Sawmm....l 

408  ''  8tock.in-Tnde.....l 
400  '"  Stock,Raw,Wrovgh1 

and  in  Process.. .1 
411  "  Tobacco  Stemmery,! 

409  Veaaela  in  Course  of 

Constniction 1 

406                         Words  or  Expres- 
sions Used 1 

665  Misconduct;  Ne^Ugeaoe 1 

253  Misrepresentation 

955  "  of  Vahies 

256  "  "  Tide I 

857  ''  under  Be-insar- 

anoe 1< 

606  Mistakes  and  OmiitloiiB  in  Firo^ 
of  Loss 
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21.  BionoN. 

Mixed  Companies 883 

*'      PolicieB 848 

Mob 16T4-4 

Money;  Coin 840 

Moral  Fraud 691 

"     Hazard  1486 

Mortgage  Interest 731 

Policy 736,  738 

not  Alienation 109ft,  1008 

Clauses  ..  742,  744 

Objection  to....  746 

Hambnrg  Form,  774 

Doable  Insurance,  under,  994 

Interest,  Value  of 1721 

*'         Subrogation  of, 

740,  708 
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387  Mortgagee,  Interest  of 758, 1734 

273  "  Insurable  Interest  of..  681 

286  Mortgagor,  Interest  of 748, 1735 

871  "  "         Insurable.  ..  870 

578  Movable  Bfactainory 1797 

4  Mungo 18 

43  Mutual  Assurance  Society  of  Ya. . .    90 
199       "  **         Policies  of; 

439,449,  460 

♦•      Firelne 334,1106 

*  Co.  of  New  York..    98 

'*      **    *'     '*  Mass 91 

'*     Insurance 384 

Policy 384 

**  "         Soc.  ofPhiU 86 
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43 
43 
83 
85 
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Name  of  Party  Insured 157 

**  **      Insuring 156 

Naphtha 1146 

National  Board  of  Fire  Underwrit- 
ers' Form  of  Policy ,475 
Contribution  ClauBe,2n08 
Classes  of  Hazards  .  .491 
"        Convention  of  State  Of- 
ficials  1454 

Negligence 1770 

of  Carriers 1363 

New  York,  Early  Fire  Cos.  of 98 

City  Companies 92.  98 

Insurance  Co 93 
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Oath,  Examination  under 1955 

Occupancy,  Change  of 1117 

Occupation,  at  time  of  Loss 1918 

of  Buildings 1520 

"  Omnibus  "  Blocks 1501 

"  Onslow's  Insurance  " 60 

Open  Policy 281 

"     Fire  or  Running 309 

''    Proofs  of  Loss  under. . .  1870 

or  Transport  Policy 813,  816 

Amsterdam  Form  of 814 

Contract 817 

Oral  Agreement 1896 

*'    Application 506 

"    Contract 1896 

**    Representation 533 

Order  of  Arrangement  of  the  Poli- 
cy  158 

Ordinance  of  Amsterdam 87,  50 

Fire  Policy  of 63 

"        Transport  Policy  of ... .  314 
''        of  Barcelona 86 
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160  New  Zealand  Policy 406 

13S  Non-concurrent  Policies  (%^h/^  8083 

46  Norwich,  Conn.,  Fire  Ins.  Co 101 

634  Notice : 

of  Loss  by  the  Agent 1671 

'*  Insured 1689 

Forthwith,   etc., 

1639,  1649 
Reasonable     Dili- 
gence  1010 

Law  of  Indiana. . .  1648 

"        Waiverof 1646 

of  other  Insurance  978 


498 
534 
531 

343 

536 
536 
834 
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603 
501 
603 
605 
606 
601 
508 

603 
604 
607 
883 
843 
884 
838 
843 
600 
178 
184 
358 
604 


Origin  of  Fires 1681 

Inrestigation  of. 1678 

by  Accident 1588 

'*  Carelessness 1687 

"  Design 1688 

"  Explosions 1684 

**  Spontaneous     Combus- 
tion  1588 

*'  Cause  Unknown 1680 

given  in  Proof. 1918 

Incendiarism  and  Arson. .  .1580 

Other  Insurance 968 

Limited  Amounts 1018 

Notice  of 978, 1010 

Permits  for. 971 

Renewal  of. loil 

Noted  in  Proofii 1898 

In  French  Policy 486-10 

*' Qerman    "     4394 

Over-Valuation sgQ 

Ownership 1911 
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,„M.                                                                  lECTIOH.  I      MI 

MI  Pidflente  lu.  Oo.,81diia7 410  {    411 

IB  "  PinirltlunologliH"   Lerbonrn's.  :    Iffl 

ITTPuSpet  Willi. IBOt  ■        1 

MS  Faral  Agnementi 113,1393  :       4 

433      ■*     Contract IMS  |    »7 

US      "     bcroraliinlngtbe Poller. ...law  I    Wl 

m     "     iftet       ....HIS  I     IM 

MO      ■'     Erldenee UU  j    274 

44t      "           "         wheD  AdiDlMlble..l4aS  j    J7i 

440      •'           "            "   DM       "        ■■'*"  j    803 

40      '■     or  Written  Contract 117  j^  54 

BSl  PirtlilLoiB li»t  1^331 

4Sa       "      iDiuraDCC 154S  VlD5 

87  Partlclpltlon  IniDnDCl ta  y  Jg 

S7            "            DlTlalonorProflti...  asa  i^in 

SB         "          Scrip wa  n-BlS 

e  FullcDlir  Artnge 5,1104  Iprino 

BOS  PirtlcalireotLoii IfeJ  yia5 

m  Pirtner,  Inennblc  lutereit  of 87t  ; 

431  PKtnenblp lOTS,  1*10,  IKS  ^  IS) 

4B1           ■'           OMamibla ISSO  U   ti 

3S1           "           NomlUk] ISKl  L-113 

431           ■'           Dorminl ISSl  Dm 

4M                       AgeuCT -  .- 1353  LsOT 

303           "           Interest,    Aii-lsiimeDt  L 145 

of 1073  Ll7» 

an          ■'                 "       AUenatlDDot.lOSI  y  31S 

439                       ■■4Co.,"a»eor. 1391  ^127 

43a           '■           •■AinowConBtilnted.ISM  i-  613 

..1903  /  SS3 

tf  ^  !» 

Mtor ...1734  |ri70 

4H           ■•              ■■       LllhiUt7iir...l306  yir. 

B74P«lonis. l«fi  yif3 

B74        ■■        nollntonble.... J8J9  ^  i'JO 

Sar  Pitteraon'a  Wirebaiisc,Loiiln..1ffn!a  ^  119 

BIT  Pnymentorciilmi I98i,  IffJJ,  IBK  y-lia 

BIT        ■■        tIi8lit7D«TB. 1964  L-  IS 

BIS        "         Improper  CUlfOB. 19fi7  •' 81 

BIB        •■        ]niofoart            IWi  /  SS 

13       "       In  Order  of  Data  of  Poll-  ^S3j 

clei 4!,nn,10S9  tf-lKt 

BIB        '■        ReleiMOn. lOTS,  IffTO  ^iio 

BIO        •■         Ilcceiplifor, 1073  pIOS 

IBS        "         oDdir  Contliientil  Poll-  ^130 

clea 4'W-18.43»-14  i/*  BO 

MO       "       br  Drarti  npon  tbe  Com-  y  U 

piDT IDTS  L-3£B 

MlPvddler'iWigoiii.  Stockiln 1G38  \/et 

44  PollMD  Fire  Idi.  Co..  London 9j  u  119 

S33  psnoIitDr  AddlllonnllDBiiraDCe...  mi  Ll4a 

BO  Perpctnil  iPttmnco SU  p- 131 

91           ■'              "        Policj M3  l-Mt 

48  Pmoiwl  Contnct,  The ...lOT  [,-m 


PerMul  Frapatr  ■ .  .«n-^ii. :  SOS,  nn 
"  "      wbeo  1  HmiM  It, 

mm 

PettrATcnse i 

Pltnt » 

Pl»te,8llTer W 

'•      GtiH m 

'■         '•    Ininmnce HI 

Pledgee,  Ininnble  lolerMl  ot  ea.  ITM 
Pledgor.      en.rm 

Police  I^ai MJ 

Pollej,  The !• 

■'       Alterallonor W 

*■       AnHTicAQ  Fonci *» 

'■       Amaterdun    '*     .63,  >1< 

BUnkot ST 

rinceUitlDDor... «M 

Colonial 40S.414 

Componnd    or  CoUectlie. 

Copcumiit... 811 

Ctonatmctlon  of. 14 

(oDlloenial Ponni. • 

Contract.  InliDd OT 

DrIliterTof. « 

Bngllxb  Form Sit  M 

Entlrctiror W 

Eibatitled HBI 

Plro  QnaiMtr 10S» 

Floating Xt,  8M 

General SH 

UermiB  Form  oT 40 

Uimbnrg    "     " 48 

LdDg-tenn SB 

Leuehatd 73 

Marine 44 

uized m 

Mntnal 3S4 

Nillonil  Board  Form m 

Non-eoncamnt 34S 

onlntireit Wt 

Open Ml 

*■     Fire SOB 

Fopotnil 144 

Printed  Fono  of.  .     .117,100 

HeliXfD  of. 961 

Reqnleltei  of. ISt 

BpecIBc 30S 

epeclfled m 

Tnnipoit 313.  S14 

Cneibiiu 

Tilned... 
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119  Policy,  VariooB  Fonns  of. 168,  806 

889       "       Void 997 

841       "       Voidable lOW 

110       '*       Wager  or  Gaming 986 

406  Pork  House,  CoDBtmed. 1965 

688  Preliminaiy  Proofs 1608, 1863, 3369 

(See  Proofis  of  Loss.) 

291  Premium 83,  775 

396a.      '*        (See  Addenda) 780 

888         '*        Betnm 981 

398        '<         Payment  to  Broker 793 

295         "         Waiver  of  Payment 799 

893         "        Days  of  Grace 788 

444         "         Reserves 1488 

177        *'         under  Continental  Poli- 
cies   436^,439-7 

326         '•        Unearned 931 

644  Price 1698 

3  Primage  and  Average 8 

488  Principal.  The 1346 

68  Printed  Forms  of  the  Contract,  147,200 
490       '*  **       for  the  Sabject....  1661 

481  Probable  Loss,  In  Case  of  Fire ....  1533 

193  Profits,  Insorance  of 264,  694 

659       ''       Estimating  on  Sales 1748 

877  Prohibited  Articles 1189 

881  '*         Camphene 1J48 

881  **         Fire-works 1160 

878  '*         Gunpowder 1143 

880  '*         Naphtha 1146 

881  "         Saltpetre 1147 

344  Promissory  Bepresentatlons 619 

4  Prompt— Prompt  Day 31 

897        "        Daysofthe 1238 

693  Proofs  of  Loss. 

698  *'  Preliminary 1608,1863 

600  '*  Supplementary 1889 

897  "  under  Re-insurance 1877 

695  *'  as  Evidence 1870 
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000  Proofii  Requisites  of ..1801 

697       "      byanAgent 1874 

694       "      "Deliver  in" 1866 

606     ■  "      Mistakes  and  Omissions. .  .1871 

606  *'      Particulars  of  Lo«i 1867 

801       •*      by  Railroad  Companies....  3868 

600       *'      shall  be  Satisfkctory 1888 

694       *'      Time  the  Essence  of  the 

Contract 1865 

607  *'      under  Open   or    Contract 

Policies 1876 

186       '*      under  Continental  Policies, 

436-14,  439-18 

697       "      Waiverof 1164,1878 

606       ''      Who  may  make. 1878 

411  Property 1291 

411         "       Absolute 1291,1911 

411        ♦»       Personal 1291 

411         ''       Qualified 1291 

670        **       Examination  after  Loss.  .1696 

613        '*       Estate....; 1208 

490        '*       Preservation  of 1878 

807        "       at  a  Distance,  Insurance 

on 866 

684  Proper  Vice 20, 1667. 1678, 1711 

310  Proposals  for  Insuring 464 

81  Proprietary  (Stock)  Insurance  ....  328 

184  Pro  Rata  Clause 868 

186        "         Form  of 360,868 

134        "        Examples  of 364,366 

641        ''         Proportion    tw.   Ratable 

Proportion 8046 

853        '*        under  Re-insurance 1048 

143        *'        Three-quarter  Clause....  886 

486  Protection  Note 1418 

683  Proximate  Cause  of  Fires 1660 

540  Public  Authorities,  Acts  of; 

486-16,  4804, 1677 
426       *'       Enemies 1860 
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429  Railway  Companies 1871 

429  **        as  Common  Carriers 1871 

430  ''         **  Warehousemen 1816 

429       "        Liability  of. 1873,1876 

801       ''        Proofs  of  Loss  by 2868 

4  Range  ofSubJecto  33, 433, 3163, 3173,3173 

471       "      Frame 1608 

641  Ratable  Proportion  w.  Pro  Rata 

Proportion 3046 

461  Rates;  Rating 1479 

470       '*       Table  of  Basis 1600 

402       ''       Points  to  be  Considered  . .  1848 
68 


384  Rates,  Additional,  for   Increased 

Amount 488 

646  Re-a4]ustment  of  Apportionment,.8066 

843  Reasonable  Diligence 1010, 1086 

687  ''  in    giving    Notice  of 

Loss 1649 

694          ''          *'  Furnishing  Proofii . .  1865 
610          **                      "           Magis- 
trates' Certificate . .  1084 
644  Re-assessment  of  Apportioumento,8066 
686  Rebuilding  (See  Re-instatement). 
681  Recelpu 1978,1976 
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454  Receipts,  Ad  Interim 1418 

785       **        for  Loss  (See  Loss  Fonns). 

119       •*      /who  nuiygiTe 187S 

677  Receiver,  Insursble  Interest  of 70S 

866  Re^ODYeTsnoe,  after  Sale 1090 

8S9  Reform  of  the  Policy 951 

899       *"       Errorof  Fact 964 

839       "  *'       Law 966 

609  Refasal  of  Magistrate  to  Certify.  ..1980 

666  Re-instatement 1886,1886 

686  "  of  Baildings, 

58.iT.  ;  1889 

689  "  *'  Personal  Prop- 

erty 896, 1861 

690  *'  ''  Railway    Prop- 

erty  1865 

164  ''  under  Continental 

Policie8.401-xii. ; 

407>ziii ;  4S9-16 

845  Be-insnrance 1016 

867  "■  byanAsent 1066 

848  ''  Contractof 1096 

856  *'  CoBcealmeot  under..  1066 

863  ''  Contribotion  ondar . .  1044 

858  *^  Coonter  Insurance...  1069 

847  ''  General  Principles... lOM 

846  ''  on  the  Continent 1019 

860  *"  in  England 1019, 1086 

846  "  ''France 1019 

849  '"  IndlTidoal      Compa- 

nies  10S8 

862  ''  Limitation       Claose, 

ondcr 1046 

868  Magistrates*     Certifl- 

cste 1047 

866  *'  Misrepresentation, 

under 1066 

840  "  Original  Insured 1088 

861  '*  Other  Insurance  un- 

der  1048 

86«  *'  Policy  Form 1045 

863  '*  Pro  RaU  Clauses,  va- 

rious  1048 

865  •'  *'        ElTect  or...l056 

863  ''  Pre ofA  of  Loss  under,  1045 

446  *'  Reserves 1488 

447  "  "         Tables  of; 

1448,1449 
846  '*  w.  Double  Insurance,  1019 

848  Re-insured,  The UBS 

860  Re-insurer,  The 1639 
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350  Re-insurer,  Defense  of 

485  Relative  Amount  of  Inmra]iea....lM4 

641  Removal,  Damage  by 1680,  im 

642  *'         Expensenot 1M 

164        "^         under  Colonial  PoUdes 

407-xiv.;  411-iz. 
1&4        *'  '"       OonUneBtal  Polfi- 

dea.... 496-18. 4M 

809  Renewal  of  Policy 811 

311         ''       Waiver  of  Condittons....  8M 

848         '*       of  other  Inaorance 1011 

811         **       Continnons Insurance....  881 

104  Rent  and  Lease  Policies W 

105  "    Average  Clause  in. n 

105     •*    Subrogation fM 

533  Reporting  to  the  Company  (Ad- 
justment)  lOt 

248.  Representation 514,  541 

248  ''  Affirmative 518 

244  ''  Executory 5» 

244  **  Promisaofy 511 

246  **  OraL 581 

251  "  Voluntary.  5S6 

M4  ''  Material 682.644 

245.  '•-  Immaterial m 

263  "  Proof  of... 520, 562,  561 

246  "  Law  of  Maine 5SS 

248  '''  nndev  Re-insurance, 

539.10G4 

62  Requisites  of  the  Policy IM 

371  "         Repairs....401-v.;  836,1113 

444  Reserves^  Insurance 14S5 

488  Retaliatory  Laws ISSS 

825  Return  Commisaiona.  .  m 

825       *•      Premiums 911 

273  Reversioner,  Insurable  Interest  oU 

675,  17B 

1  Rhodlan  Law  of  Average 4 

47  Rhode  IsUnd,  Early  Fire  Cos.  of..  104 

689  Riot 16744 

68  Risk,  The 158.1480 

4T8  Roofs 1507 

478     "     Fire-proof 1507 

4T8     "     Mansard. 1508 

86  Royal  Exchange  Assurance  Ca  of 

London,  49, 60,  145 

146       "  "         ^PoUcyof. 886 

659  Rule8(Existing)  for  Apportionment 
of  Loss.    (See  Apportionment.) 
88  Russia,  Insurance  in 72 
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996  Safes 817 

M7  Sales  at  Auction 1707 

569  Salvage 1582,1096,1779 

548       ''       Expenses, 1680 

5       "       Loss 28 

881  Saltpetre,  Keeping  of. 1147 

541  Saving  Property  at  Pires 1679 

192       "       nnder  Continental  Policies, 

426-18,  432-9 

81  Saxony,  the  *'PireLand,''  Insur- 
ance In 71 

694  SchedoleA 2179 

661         "       Articles ITM 

551         "       Form  of 1722 

515         '•      B 1606,1615 

52  Seal,  The  126,1921 

88  Shade  Trees 82,  445 

574  Shafting,  Coapllng 1800 

276  Sherifl;  Insnrahle  Interest  of. 701 

5  Shoddy 25 

115  Short  Insurance 294 


115 
116 
116 
116 
321 
824 
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on  Buildings 298 

Considered 295 

Rates 299 

''     Ef>ti mating  at  800 

Tables 025 

'•      orTermPoli- 

•     cies,  926,  928.929 

816     "  *•     Cancellation  of. Oil 

476  Skylights 161ft 

549  Slaves,  Sickness  of,  Proper  Vice..  1714 

8A5  Sold  but  not  Delivered 1205, 1700 

899     ' '     National  Board  Action  on ...  1 227 

14  Spsin,  Insurance  In 74 

119  Specific  Policies 806 

649       *'  *'       Apportionment  of;9069 

119       »'        SabJecU 807 

649       "  "       Apportionment  of,2071 

119  Specified  Policies 806,  892 

832  Spoliation  967 

508  Spontaneous  Combustion, 

1588, 1067,  1678 

284  Stamp  Duty  English 489, 1086 

510  Stealings  1595 

99  Steam-boiler  Insurance  Co 254 

586  *'  Explosions  of 1671 
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281  Steamboat  Owners,  Insurable  In- 
terest ot 780, 17W 

479  '"  PireBngtaieB lOW 

578           ^^  Engines.  Boiler,  and  Con- 
nections  1799 

406  Stock-in-Trade 1207 

278  Stoppage  in  Transitu. 688 

876  Storage  and  Keeping 1131 

876  Storing 1182 

801  Store  Fixtures 880 

298     **     Furniture 816 

68  Subject  of  Insurance  154, 169 

490       ''       Printed  Forms  for.....        1661 

582  Subrogation 1821,1881 

284  *'  of  Mongage  Interest,  740 

583  "  Clause 1827 

181  **  under  Continental  Po- 

licies,426-22, 429-17, 489-16 
681          ''           under  Transport  Poli- 
cies  1829 

49  Subscription  of  Policy 110 

49  '*  iuFrance 117 

64  '*  Date  of 161 

65  ''  byAgent 106 

691  Successive  Losses 58-iT. ;  18S8 

602  "          under  English  Policies,1800 
256  Suggestlo  Falsi 668,691 

24  Sun  Fire  Oillce,  London. 69, 1674 

600  Supplementary  Proofs 1889 

603  ''              Interest,  Title....  1911 
605             ''             Magistrates'  Certi- 
ficate  1914 

604  ''  Occupation. 1912 

604  "  Origin  of  the  Fire,  1918 

600  ''  Other  Insurance...  1892 

601  *'  Value  of  the  Prop- 

erty 1807 

574  Supplies,  Mill 1801 

2:6  Suppresslo  Yeri 502,  006 

449  Surplus :  Insurance  Reserves 1458 

%I0  Surveys  (See  Application). 

800  Suspension  of  the  Cont-act,  during 

War 1192 

875          *'          for  Breach  of  Condi- 
tion   1180 

616  Suspicious  Claims 1607 


461  Tariff  Association  of  England....  1481 

498  Taxes,  Licenses,  Fees,  etc 158f 

*275  Tenant.    Insurable    Interest  of, 

1601, 1729 


975  Tenant  for  Life 692,1720 

275        *'     by  the  Courtesy 698 

568        **     in  Common. 1765 

181         ''     Risks  in  France ....  496-21,  427 
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815  Tteder  for  CanocUatioiis 909 

816  •*      FonnBof 906,910 

667  Theft 1536,1662,1711 

188     "     under  Continental  PoUeies, 

496-8,439.1 

14S  Thiee^intrter  Clanse 886 

l«l  *'  Hamburg  Form  of..  887 

148  '*  New  Orleans''     ''     890 

148  "  Operation  of 891 

608  Title 1911 

967     ''    Materialityof 660 

964     "    Misrepreaentatlon  of. 581 
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594  Time,   Basence  of  the   Oontraei, 

401-xL ;  1865, 199 

116       "      Undeclared. 80 

475  Tinned  Doora 151 

581  Total  Loesee 165 

578  Tools  and  Implements. 179 

885  Trade  Flxtores 80 

198  Transport  (Inland)  Policy St 

189  "       Amsterdam  Form  of....  81 

123  "       Open 81i 

194  "       Contract 81 


U. 


58  UberrinuB  Fidei 184,1566 

878  Unanthoriaed  Use 1119 

847  Undamaged  Goods 1704 

69  Underwriter,  The 154,  156 

16  *'         Indirldiial, 89,46 

980  *"         Ins'ble  Interest  of,718, 1782 

989  ''  Knowledge  of 682 

895  Unearned  Preminms 981 

68  Unequal  Contract,  The 184 

644  Unexhausted  Policies 9051 


96  Union  Fire  Office,  London.  98 

48  United  Fire  Ins.  Co.,  N.  Y S 

461  United  Kingdom  Tariff  Asaoc 14£ 

874  Unoccupied  Buildings 881, 119 

78  Usage 90 

80       "     Testof 93 

874  Use IIJ 

878     "   Unauthorised. Ill 

891  Usual  Commission  Clause...  1908, 12J 
589  Usurped  Powers 161 
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874  Vacant  Buildings 881,1125 

544  Value 1098 

544       **    forUse 1698 

544       '*    in  Exchange 83,1693 

544       *'    Market 38,1609,1698 

549       *'    noMarket 1715 

547       ''    Sales  at  Auction  not  always 

Evidence  of. 1707 

657       *'    Appreciation  in 1745 

657       "    Depreciation  in 1746 

601       "    in  Proofs  of  Loss 1897 

661       '*    of  Insurable  Interests 1793 

106  Valued  Policy 282, 1898 

967  Valuation,  Materiality  of 650 

119  Various  Forms  of  the  Policy. .  .153,  305 

81       *'        kinds  of  Insurance 153 

971  Vendee,  Insurable  Interest  of.  ...  673 


973  Vendor,  Insurable  Interest  of,  689,  71 

488  Verbal  Agreement is 

409  Vessels,  Insnruice  on 1% 

584  Vice,  Proper 20, 1667,  1711,17! 

42  Virginia,  Early  Fire  Co.  of S 

889  Void  Policies 9S 

846  Voidable   "    lOC 

42;  Voluntary  Agent 1848,  IS 

262         ••        Ignorance 61 

281  *'        Insurance 71 

961  **        Bepresentatlons 5B 

607  Vouchers     (See      Supplementary 

Proofs) la 

605         ''        for  Household  Property,  19(1 

605  "  •'  Buildings I9(] 

606  '*  •'  Mills  and  Machiner7.19C 
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110  Wager  or  Gaming  Policy 287 

17  Wagering,  Period  of 48,  60 

18  »*  Forbidden  by  Law  . .  50,  51 

888  Wairer lisi 

886       "       Implied 1168 


526  Waiver  of  Notice  of  Loss 164 

384       *'      Breach  of  Condition Ill 

811       **  "     underRenewal « 

264       "      Concealment fi 

"      Limitation  Claoaa lu 
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PAOS.  810TION 

611  WaiTer  MaglstmtM'  Certiflcate ....  1938 

996       *'      FaTment  of  Premiam 799 

886       »      PrelimlnaiT  Proofs..  1164, 1878 
596       *'      Opinion  of  MarshaU,  C.  J., 

on   1882 

471  Walls : 

471       '*       Fire 1608 

471       "      Parapet 1604 

371       **       Party 1606 

278  Warehoaseman,  Insurable  Interest 

of 708,1876 

430  **  Railway  Co.  as. .  .1876 

546  "  Receipt  ot 1701 

248  Warranty 610 

843  ''       Contiuaons..  ..638,666,1019 

263  ''       ofDiagram 666 

250  "       Express 662 

252  "       General 568 


PAei.  •■onoir. 

263  Warranty  Implied 666 

262  "       Proofof 661 

43  Washington  Mntnal  Ins.  Co.,  N.T.,  98 

479  Water-works :....1960 

480  ''  BeneflUof. 16S1 

476  Well-holes 1518 

24  Westminster  Society 69 

277  Wharfinger,  Insurable  Intereiit  of.  707 

9  Who  may  Insure 84 

506     ''      ''     makeProofti 1878 

409  Whom  it  may  Concern 721, 1288 

403            *'            Account  of  Owners,  1286 
408  *'  at  time  of  Loss. 1287 

402  *'  Party      hereafter 

named. 1284 

403  **  Bearer ..1287 

405  *'  Volunteer,  721, 1948, 1884 

640  WilfU  Neglect  to  Save  Property..  1679 


89  Tang-Tze  Insurance  Association,  China, 72 
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